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StKVINS  V.  GUSHINO. 
[1  Vsw  JUmnamm,  17.] 

GoRBAcr  FisxKr  BzKimD— Basonszozr.^WlieM  cn«  party  to  «  ooolnMl 
hif  parity  aanonted  it»  bnt  haa  UaM,  to  perform  the  raaidaa^  tha  othar^ 
flaaool  laaeiiid  it  and  reooror  tha  money  paid  thereon. 

Aflnncm  far  money  had  and  xeoeiyed.  Plea,  the  general 
knie.  At  the  trial  a  Terdiot  was  returned  for  the  plaintiff^  by^ 
consent,  sabjeet  to  the  opinion  of  the  court  upon  a  statement 
of  bets  sabstantially  as  follows:  Before  October  29,  1814,  the 
defendant  shipped  as  a  seaman  on  board  a  privateer  at  Bostoa 
for  a  endse  to  continne  not  more  than  one  hundred  nor  less 
than  ninety  days.  On  October  i29, 1814,  defendant  sold  to  the 
pUntilF  one  fourth  part  of  a  seaman's  share  in  said  cruise  for 
the  Bom  of  fifty  dollars,  which  was  then  paid.  The  priyateec 
tailed  on  said  cruise  on  NoTcmber  11, 1814,  with  defendant  on 
board,  and  on  the  fifth  of  December  following  put  into  Ports* 
month  on  account  of  the  loss  of  her  bowsprit,  when  the  owners 
ZDetand  determining  to  consider  the  cruise  ended,  discharged 
the  crew.  Soon  afterwards  they  met  again  and  determined 
that  the  croise  was  not  ended,  and  gave  notice  to  the  officers 
ind  crew  to  repair  on  board  and  finish  the  same;  which  the 
defendant  and  aU  the  other  seamen,  except  four,  refused  to  do. 
The  defendant's  share  of  prize-money  for  the  cruise,  up  to  De« 
oember  5,  was  twelve  dollars,  one  fourth  part  of  which  he  left 
in  the  hands  of  the  prise  agent  for  the  plaintiff,  but  the  plaint* 

never  caUed  for  it. 


Bill,  J.^  By  this  statement  two  questions  are  presented  for 
the  consideration  of  the  court. 

» a  J.»  Bbll  md  WooBVOSx*  J  J. 
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1.  Do  the  facts  stated  disclose  any  cause  of  action? 

2.  Are  they  sufficient  to  maintAJn  the  action  in  its  present 
form  ? 

It  does  not  appear,  from  the  statement,  whether  the  crew 
were  discharged  upon  their  arrival  at  Portsmouth,  in  pursuance 
of  an  authoziiiy  expressly  given  the  owners  to  put  an  end  to  the 
cruise,  upon  the  anival  of  the  veasel  in  port,  in  to&sequence  of 
such  an  injury  as  was  sustained  in  this  case,  or  that  there  was 
any  established  usage  that  on  such  event  the  owners  might  put 
an  end  to  the  cruise,  and  discharge  the  crew«  It  does  not  ap- 
pear whether  this  discharge  of  the  crew  was  with  or  against 
their  consent,  nor  whether  the  defendant  indiyidually  assented 
to,  or  dissented  from,  this  discharge  by  the  owners.  Eyidenoe 
of  these  facts,  or  some  of  them  at  least,  are,  essentially  neces- 
sary to  a  decision  of  t^s  case  upon  what  seem  to  be  its  merits. 
But  whateTcr  may  be  the  merits  of  the  case,  the  statement  pre- 
Mits  faels  wfaieh  show  that  an  action  for  money  had  and  te* 
deivdd  cottnot  be  maintained,  ^e  plaintiif  rests  his  right  to 
recover  on  the  ground  that  the  defendant  has  not  performed 
to  oofttraet  in  rdation  to  the  voyage,  and  that  this  gave  him 
A  right  to  eonsider  the  contract  as  rescinded,  and  recover  baek 
the  fttottey  paid  as  a  conEdderation.  Wheremoney  is  paid  upon 
^  eoatrMst  which  is  exeoutoty  cm  the  part  of  him  who  has  re« 
eehed  the  money,  and  he  altogether  fails  of  performing  the 
eontflMSt,  the  injured  pearly  has  to  election,  either  to  bring  an 
action  on  the  contract  to  lecover  damages  for  the  non-perform- 
Anee,  or  to  consider  the  contract  as  rescinded,  and  recover 
baek  the  money  so  paid,  as  money  had  and  teceived  to  his  use. 
*  In  such  case  the  law  presumes  the  assent  of  him  who  receives 
the  money  to  the  dissolntion  of  the  contract;  and  thereupon 
Mtoes  a  promise  to  repay  the  money  so  deceived  without  consid- 
eration. Contracts  are  considered  as  rescinded  by  inference  of 
law  only  when  the  contract  is  entire  and  wholly  unexecuted;  if 
executed  in  part,  the  party  injured  must  resort  to  an  action  on 
his  contract  to  recover  damages  for  the  non-performance:  Cfile$ 
V.  Edwards,  7  T.  B.  ISl;  1  Selw.  N.  P.  88;  Bunt  v.  Silk,  6  East, 
449;  Ooob  y.  Munslone,  1  New.  Bep.  851. 

The  defendant,  in  this  case,  executed  his  contract  in  part;  he 
ent^ed  and  remained  on  board  the  privateer,  and  did  duty  as  a 
seaman,  for  at  least  part  of  the  cruise.  The  action  for  money 
hfiA  and  reoeived  oanaoti  thexefMe,  be  maintained;  but  the 
plaintiff,  if  injured,  must  seek  his  remedy  by  an  aotion  on  the 
oontraet.  The  Terdict  must  be  set  aside,  and  a  verdict  entered 
for  the  defendant,  according  to  the  agreement  of  the  parties. 
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BvoHASMQiry  O.  J.,  bftTing  been  of  taanael,  did  not  sit  in  this 


(8  OsBi.  979)  tMliBg  of  ihw  mbjeet^  and  noticing  this  case,  layi: 
*'G«nef»n7  no  contract  am  be  radnded  by  one  of  the  parties  nnleot  botii 
cm  be  leatored  to  the  condition  in  which  they  were  before  the  contract  waa 
iiad&  If,  therefore,  one  of  the  parties  has  derived  an  advantage  from  a  par- 
tBlpMionaance^  he  cannot  h^d  this  and  eonaider  the  ootttract  aa  rescinded 
baoBMad  the  noa-peifonnaiioe  of  the  residne,  bot  must  do  all  that  the  con* 
teei  chligBB  him  te  do^  and  seek  his  remedy  in  danagek** 


Lund  v.  Lund* 

A9  A  liaBacuaB.-^A  parol  i^pceenMnt  made  at  the  time  of  the  esaoa- 
tion  of  a  deed  of  baigain  and  sale,  that  the  grantee  shall  sabseqnently  give 
to  the  grantor  a  bond  to  reconvey  npcn  the  payment  of  a  certain  simi» 
sad  the  giving  of  snch  bond,  pnrsnant  to  the  agreement^  willno^  atlaw, 
laake  the  conveyance  a  moatgage. 


Wbd  of  dower.  The  cause  was  submitted  upon  the  following 
agreed  staiement  of  facts:  Augustus  Lund,  the  husband  of  the 
demandant,  on  October  23»  1812,  by  deed  of  bargain  and  sale, 
eoDTeyed  the  demanded  premises  to  James  Thornton,  in  f ee» 
the  demandant  releasing  her  right  of  dower  in  the  usual  form. 
It  was  at  the  same  time  agreed  that  the  said  Thornton  should 
Bubeequently  gire  a  bond  to  Lund  conditioned  to  reconyey  the 
premises  upon  the  payment  of  eight  hundred  dollars,  with  in«> 
terest,  at  any  time  within  three  years  from  that  day.  The  bond 
was  given,  pursuant  to  the  agreement,  on  January  13, 1818. 
Augustus  Lund  afterwards  died,  and  the  defendant,  as  his  ad« 
nunistrator,  paid  the  said  sum  of  eight  hundred  doUare  and 
interest  to  Thornton,  and  reeeived  a  deed  of  the  land.  The 
plaintiff,  before  the  commencement  of  the  action,  demanded  of 
the  defendant  her  dower  in  the  premises. 

By  Court,  Bmx,  J.  The  decision  of  this  question  depends 
upon  the  operation  of  the  deed  of  October  23, 1812,  from  Au- 
gustas Land  to  James  ThcHrnton.  If  that  deed  conyeyed  an 
ahaclnte  estate  in  fee,  the  demandant,  by  her  release  of  her 
light  of  dower,  has  pveeluded  herself  from  a  recovery  of  her 
dower  in  the  ptemisee;  but  if  the  deed  of  October  28, 1812, 
gave  to  Tkomton  an  estate  in  mortgage  only,  the  debt  secured 
by  the  mortgage  having  been  repaid  by  the  administrator,  who 
is  the  legal  representative  of  AugustusLund,  the  estate  revested 
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in  {hose  who  would  hare  been  by  law  entitled  to  it^  if  the  deed 
of  the  twenty-third  of  October,  1812,  had  nerer  been  made,  and 
consequently  the  demandant  is  entitled  to  dower.  Had  the  bond 
from  Thornton  to  Lund  been  executed  at  the  same  time  with 
the  deed  of  October  28, 1812,  they  must  hare  been  construed 
together,  as .  part  of  the  same  conveyance,  and  would  haTe 
amounted  to  a  mortgage.  As  a  defeasance,  constituting  a  con- 
Teyance  of  lands,  a  mortgage  may  be  made  as  well  by  a  separate 
deed,  as  by  a  condition  in  the  same  deed  which  conyeys  the 
land:  FoweU  y.  Forrest,  2  Saund.  48;  Erskine  y.  Ibumaend,  2 
Mass.  493  [3  Am.  Dec.  71.]  The  bond  given  by  Thornton  to 
Lund  to  reconyey  upon  the  payment  of  eight  hundred  dollan 
and  interest,  was  not  made  till  nearly  three  months  after  the 
deed  of  October  23, 1812,  and,  therefore,  cannot  operate  as  a 
defeasance  of  that  deed,  which  took  effect  by  its  delivery  at  the 
time  of  its  date. 

In  a  court  of  chancery,  this  deed  would  without  doubt  be  oon- 
aidered  as  a  mortgage.  In  chancery,  when  it  appears  by  deed, 
or  any  other  instrument  in  writing,  whether  executed  at  or  after 
the  conveyance,  that  such  conveyance  was  originally  intended 
as  a  pledge  to  secure  the  payment  of  money,  it  is  held  to  be  a 
mortgage.  But  the  rules  and  prindples  of  decision  on  this 
question  in  courts  of  equity  and  courts  of  common  law  are  dif- 
ferent. This  court  possesses  some  chancery  powers  of  mort- 
gage, but  they  are  derived  entirely  from  statute,  and  are  of  very 
limited  extent.  The  question  whether  a  conveyance  is  or  is  not 
a  mortgage  must  be  decided  hj  this  court  as  a  court  of  common 
law,  before  their  chancery  powers  on  this  subject  can  be  exer- 
cised; this  is  evident  from  the  words  of  the  statute :  Stat,  of  Feb, 
9, 1791,  section  16, 1  N.  H.  Laws,  63.  We  must,  therefore  re- 
sort to  the  principles  and  rules  of  the  common  law,  and  not  to 
those  practiced  upon  in  courts  of  equity,  to  determine  whether 
this  is  or  is  not  a  conveyance  in  mortgage. 

At  common  law,  a  mortgage  is  defined  to  be  a  deed  convey- 
ing lands  conditioned  to  be  void  upon  the  payment  of  a  sum  of 
money,  or  the  doing  of  some  other  act.  This  condition  may 
be  included  in  the  deed  of  conveyance,  or  it  may  be  by  a  sepa- 
rate deed  executed,  or  at  least  taking  effect  at  the  same  time, 
BO  as  to  be  part  of  one  and  the  same  transaction.  It  must  be 
by  deed,  and  cannot  be  by  parol,  or  instrument  in  writing  not 
under  seal.  It  must  take  effect  at  the  time  the  deed  of  convey- 
ance takes  effect,  and  not  at  a  subsequent  time.  A  deed,  or 
even  any  instrument  in  writing,  made  at  a  subsequent  time. 
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naj  be  a  Talii  oontnet,  bat  oannot  operate  as  a  defeaaanoe; 
oimot  aflbet  or  qnalifythe  title  Teated  bjthe  prior  oonTeyance* 
Such  aabaeqpent  oontnet  would  be  altogether  personal  in  ita 
natme,  and  inopeniiTe,  otherwise  than  aa  the  foundation  of  an 
aetkm  to  leooter  damages  for  the  breach  of  its  proTisions.  A 
ocmTeyaiioe  mnst  be  a  mortgage  at  the  time  of  ito  inception;  it 
ii6f«r  can  beoome  snoh  hj  any  subsequent  act  of  the  parties. 
It  eannoi  be  an  absolute  oonTeyance  at  one  time,  and  a  mort- 
gige  at  a  subsequent  time.  Had  Thornton,  after  the  deed  of 
Oetober  23, 1812,  refused  to  giro  a  bond  to  recouTey,  or  had 
Ihamton  or  Angustua  Lund  died  before  such  bond  was  giren, 
this  court  must  hsTe  pronounced  this  an  absolute  conyeyance; 
md  if  there  e?er  was  a  moment  when  it  could  be  considered 
only  aa  an  absolute  estate  in  fee,  it  must  erer  remain  so:  do. 
IdL  286;  BolL  Ab.  «14;  8  Lev.  284;  Powell  on  HorL6;£eI- 
krwn  T.  Brown,  4  Ifass.  448;  Barriaon  t.  ZVicitai  of  PhUUp^ 
Jcadmy,  12  Hass.  466. 

Upon  the  facts  stated,  the  court  are  of  opinion  that  the  deed 
cf  Oetober  28,  1812,  oonyeyed  an  absolute  estate  in  fee  to 
Thornton,  and  that  the  demandant,  by  her  release  of  her  right 
of  dower,  by  thai  deed,  has  precluded  herself  from  claiming 
dower  in  this  estata 

Judgment  for  the  defendant. 

BxBABDeoH,  O.  J.,  haying  been  of  counsel,  did  not  sit  in  this 


French  v.  Lund. 

AOAomr  TtMAjn  nr  OomiOH. — ^An  flacaoatkm  agunst  a  tamil 
ia  ^'"■"■"^■^  eaimot  be  cxtanded,  by  metM  and  boiaid%  npaa  a  part  of 
thalancl  biiiH  in  oonmion. 

Writ  of  eatxy  for  an  undiyided  moiety  of  certain  lands.  At 
the  trial  a  yerdict  was  returned  for  the  defendants,  by  consent, 
subject  to  the  opinion  of  the  court  upon  the  following  facts: 
ftynnri  Chase  being  seised  of  a  farm  of  which  the  demanded 
isemisee  were  a  part,  on  April  1, 1811,  conyeyed  an  undiyided 
moiety  of  said  farm  to  one  Simeon  Chase,  jun.,  and  at  the  same 
time  leased  the  remainder  to  the  said  Simeon  during  the  life  of 
the  said  Samuel.  On  January  12, 1818,  the  plaintifb  attached 
an  undiyided  moiety  of  said  farm  as  the  property  of  said  Simeon, 
and  on  October  7,  1813,  extended  their  execution,  by  metea 
tad  bounds,  upon  an  undiyided  moiety  of  the  demanded  prem- 
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IMS.  Ob  Febmaiy  16^  1818>  the  said  Simeon  ooaTeyed  to  the 
defendant  Imnd  all  liie  intoieet  in  eaid  fann»  and  on  June  10, 
ISliy  Samuel  Oliaee  also  oonrejed  to  the  aaid  defendant  bis 
interest  in  the  moiety.  If  the  oonrt  dioald  be  of  opinion  thai 
the  plaintiffii  coold  hold  the  land  nnder  their  extent,  judgment 
was  to  be  entered  on  the  Terdiot;  otherwise  the  ▼erdiet  was  to 
be  set  aside  and  the  plainiUfc  were  to  be  nonanited. 

Barber,  for  the  plaintifb. 

Woodbury,  for  the  defendants. 

By  Conrt,  BTCHAKnsow,  0.  J.  On  the  twelfth  Jaanaxy, 
1818,  when  the  plaintiffs  attached  a  mcweigr<rf  the  farm  as  8.  C. 
jnn/s  property,  S.  0.  jun.  was  seised  of  a  moiety  in  fee,  and 
had  a  freehold  in  the  other  moiety.  As  onty  a  moiety  was 
attached,  the  other  moiety  passed  to  the  defendant  by  the  deed 
of  Febroaxy  16, 1818;  and  as  respaets  the  plaintifb,  the  defend- 
ants must  be  considered  at  the  time  of  the  extent  as  tenants  in 
common  with  Simeon  Chase,  jnn.  But  an  exeoation  against 
one  holding  lands  as  a  tenant  in  common  cannot  be  extended 
on  a  part  of  the  lands  so  holdsn,  by  mates  and  bounds:  Porier 
T.  Em,  9  Mass.  84  [6  Am.  Dee.  22];  BariiH  t.  Barlow,  12  Mass. 
848  [7  Am.  Dec.  76]. 

But  it  is  said  Simeon  Ohase,  jun.,  and  those  claiming  under 
him,  are  estopped  to  make  this  objection,  and  Vamum  t.  Abbot, 
12  Mass.  474  [7  Am.  Dec.  87]  is  cited.  We  are  not  disposed 
to  call  in  question  the  correctness  of  that  decision,  but  we  ap- 
prehend it  cannot  apply  to  the  present  case.  Because  this 
objection  did  not  exist  when  the  defendant  bought  of  Simeon 
Ohase,  jun.,  and  because  the  objection  is  not  now,  that  the 
extent  was  made  to  the  prejudice  of  Simeon  Chase,  jun.,  but 
to  the  prejudice  of  the  defendants  themselves.  Had  the  extent 
been  made  prerious  to  the  conyeyance  by  Simeon  Chase,  jun., 
to  the  defendants,  the  defendants  wcadd  hare  been  estopped. 
The  Tcrdict  must  be  set  aside  and  the  plaintiflii  called, 
nonsuited. 


Union  Looks  and  Canals  v.  Towns. 


[1  Xsw  HAimmB,  04 
Ouxea  nr  CoBPoaATiow— fli!ooxHoi.pKE*B  LuBDjrr.— WiMie  a 

obtains  an  aet  extending,  or  oiharwiio  materially  ehanging  the  objeota 
for  which  it  waa  originally  inoorporated,  a  atockhoMer  therein,  who  haa 
not  aaaented  to  the  change,  ia  not  liaUe  for  aaaeaamenta  levied  to  advance 
aneh  additional  ohjeota. 
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AB8U1IFSIT  to  recover  the  amount  of  seventeen  asseesments 
made  by  the  plaintifb  on  ft  share  in  the  corporation  owned  by 
the  defendant.  At  the  trial  a  Terdict  was  retamed  for  the 
phdntilb  for  fire  hundred  and  two  dollars,  sabject  to  the  opin- 
ion of  the  court  upon  the  facts  reported  by  the  judge,  which 
were  substantially  as  follows:  The  plaintiAs  were  incorporated 
by  an  act  dated  December  23, 1808,  and  effected  an  organization 
May  25, 1809.  The  act  provided,  among  other  things,  for  the 
collection  of  assessments  by  a  sale  of  shares  or  by  action,  and  em- 
powefed  the  corporation  to  render  the  Merrimack  river  navigable 
from  Beed's  feny  to  Amoskeag  Falls,  and,  for  that  purpose,  to 
porehase  land  not  exceeding  six  acres,  and  to  collect  tolls  for 
forty  yeazB  not  averaging  over  twelve  per  cent,  on  the  capital 
Invested.  An  additional  act  was  passed  June  28, 1809,  on  the 
petition  of  the  corporation,  abolishing  all  limitation  upon  the 
amount  and  duration  of  the  toll  collected,  and  authorizing  the 
corporation  to  purchase  and  hold  one  hundred  acres  of  land. 
Another  act  was  passed  December  17, 1812,  authorizing  John 
L.  Sullivan  and  his  associates  to  lock  Oromwell's  Falls,  and  to 
transfer  their  right  so  to  do  to  the  plaintiffs  so  that  it  should  be 
considered  as  a  mere  addition  to  the  grants  previously  made  lo 
the  corporation,  the  locking  of  the  said  falls  not  being  embraced 
within  the  scope  of  the  original  act.  This  transfer  was  made 
sod  acoepted  August  4, 1818.  There  was  evidence  tending  to 
■how  that  the  defendant  became  an  owner  of  a  share  in  the  cor- 
poration in  the  sunmier  of  1809,  but  he  had  never  attended  any 
of  the  meetings  of  the  corporation,  and  probably  never  knew  of 
the  existence  of  the  said  additional  acts.  He  was  assured  at 
the  time  of  becoming  a  member  of  the  corporation,  that  all  the 
ssBOBomenta  on  a  share  would  never  exceed  one  hundred  dollars. 
The  assessments  sued  for  were  all  levied  after  June  23, 1809,  to 
meet  expenses  incurred  under  the  said  additional  acts,  and  the 
defendant  had  never,  in  any  manner,  assented  to  the  same. 

/.  Parker  and  J,  8mUh^  for  the  plaintiffs. 

ilTosfn,  for  the  defendant. 

By  Court,  Woodbdrt,  J.  This  is  a  diq>ute  between  a  private 
ooipoiation  and  one  of  its  members.  A  recurrence  to  the  na- 
tore  of  the  liabilities  of  members  to  their  own  corporations 
will,  we  apprehend,  divest  the  case  of  many  of  its  difficulties. 
Every  individual  owner  of  shares,  whether  a  peti- 
tioner, an  associate  or  purchaser,  expects,  and  indeed  stipulates, 
with  the  other  owners,  as  a  corporate  body,  to  pay  them 
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proportion  of  the  expense,  which  a  majority  may  please  to  in- 
cur, in  the  promotion  of  the  particnlar  object  of  the  corpora- 
tion. By  acquiring  an  interest  in  the  corporation,  therefore,  ha 
enters  into  an  obligation  with  it,  in  the  nature  of  a  special  con- 
tract, the  terms  of  which  contract  are  limited  by  the  specific 
provisions,  rights  and  liabilities,  detailed  in  the  act  of  incor- 
poration. 

To  make  a  valid  change  in  this  private  contract,  as  in  anv 
other,  the  assent  of  both  parties  is  indispensable.  The  corpora- 
tion«  on  one  part,  can  assent  by  a  vote  of  the  majority;  the  indi- 
vidual, on  the  other  part,  by  his  own  personal  act.  However, 
the  corporation,  then,  may  be  bound  by  the  assent  to  the  ad- 
ditional acts,  this  defendant,  in  his  individual  capadiy,  having 
never  consented  to  either  of  them,  is  under  no  obligations  to 
the  plaintiffs,  except  what  he  incurred  by  becoming  a  member 
under  the  first  act.  Consequently  the  assessments  sued  for,  if 
raised  to  advance  objects  essentially  different,  or  the  same  ob- 
jects in  methods  essentially  different  from  those  originally  con- 
templated, are  not  made  in  conformity  to  the  defendants'  special 
contract  with  the  corporation,  and  this  action,  sustainable  on 
that  contract  alone,  cannot  be  supported.  For  the  purpose  of 
settling  this  point,  we  shall  assume  another,  which  was  con- 
tested, as  to  the  defendant's  membership,  and  regard  him  as 
having  made  a  valid  purchase  of  one  share  under  the  act  of 
December  23, 1808.  What  then  were  the  obligations  imposed 
on  him  by  that  purchase  ?  They  were,  that  he  should  pay  all 
assessments  raised  for  the  objects,  and  under  the  restrictions 
contained  in  said  act,  and  not  that  he  should  be  liable  for 
money  assessed  towards  other  and  more  extended  objects,  or 
under  different  and  fewer  restrictions.  If  the  present  action, 
therefore,  be  for  money  raised  under  the  circumstances  last  sup- 
jposed,  whatever  may  have  been  the  expediency  of  its  intended 
Appropriation,  the  defendant  can  legally  exonerate  himself  from 
its  payment;  because  not  assessed  in  conformity  to  his  original 
obligation.  Notwithstanding  the  laudable  object  and  great 
utility  of  the  additional  acts,  still,  if  they  effected  a  material 
change,  he  is  able  to  say:  Non  hasc  in  federa  veni.  On  ex- 
amining the  declaration,  we  perceive  that  none  of  the  assess- 
ments were  made  before  June  23,  1809.  Consequently,  if  the 
act  of  that  date  created  essential  alterations,  nothiug  can  be  re- 
covered in  this  suit.  But  if  no  such  alterations  were  produced 
till  the  act  of  December  12,  1812,  accepted  August  4,  1813, 
then  the  verdict  will  be  correct,  after  deducting  two  assessments 
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liiaed  Babseqaent  to  that  period.  That  the  acceptance  of  thia 
last  act,  for  locking  OromweU'e  Falls,  effected  a  material  change 
in  the  original  corporation,  we  entertain  no  doubt.  It  was,  in 
tact,  uniting  two  distinct  corporations.  After  that  acceptance, 
the  money  aooooned  would  be  raised^  not  only  for  the  purposes 
&Bt  contemplated,  but  for  constructing  a  canal  in  a  certain 
part  of  the  xiTer,  wholly  without  the  boundaries  included  in  the 
first  act.  Neither  the  letter  nor  spirit  of  the  defendant's  con- 
tnct  could  extend  to  the  payment  of  money  raised  for  an  ob- 
ject which  was  not  originally  within  the  contemplation  and 
power  of  the  parties.  The  cases  of  the  Middlesex  Turnpike 
CorporaiUm  t.  Locke,  8  Mass.  268,  and  The  Same  y.  Sioan,  10 
Haas.  384,  are  very  analogous.  But  the  act  of  June  23,  1809, 
does  not  vazy  the  boundaries  of  the  canal;  and  the  changes 
introduced  by  it  are  not,  therefore,  nominally  the  same  with 
those  created  by  the  other.  We  apprehend,  however,  that 
en  principle  it  effects  such  alterations  from  the  original  charter 
as  are  equally  material  with  those  produced  by  the  law  of  De- 
cember 23, 1812.  It  enables  the  corporation  to  repay  itself  for 
all  its  expenses  iDCurred,  by  a  toll  unlimited  in  amount  and  du- 
ration, in»t.ftad  of  one  for  forty  years,  and  not  exceeding  twelve 
per  cent,  on  the  capital  invested.  It  also  authorizes  them  to 
purchase  one  hundred,  instead  of  six  acres  of  land.  The  orig- 
inal contract  by  the  defendant,  with  the  corporation,  was  to 
pay  all  assessments  a  majority  would  think  it  expedient  to  raise, 
for  improving  the  navigation  of  the  river  within  certain  limits, 
and  for  purchasing  not  more  than  six  acres  of  land,  towards 
the  promotion  of  that  object,  when  they  must  raise  those  as- 
sessments under  the  restriction  of  being  repaid  only  by  a  speci- 
fied toll  for  a  definite  time. 

But  the  money  for  which  this  action  is  brought  was  assessed 
for  some  other  objects  and  under  some  different  circumstances; 
for  purchasing  one  hundred  instead  of  six  acres  of  land,  and 
nnder  a  right  to  be  repaid  by  an  indefinite  toll  for  an  indefi- 
nite time,  instead  of  one  limited  in  its  amount  and  con- 
tinuanca  It  is  impossible  to  state  the  case  without  per- 
ceiving a  variation  from  the  contract  originally  made,  and  a 
variation,  too,  which  reaches  the  gravamen  or  essence  of  the 
contract.  Many  a  cautious  man  would  be  willing  to  hazard  the 
assessments  which  might  be  made  on  a  share  under  the  restric- 
tions of  the  first  act,  who  would  never  risk  those  which  his  more 
wealthy  or  more  adventurous  associates  might  make  under  the 
indulgences  of  the  second  one.    A  proof  of  the  correctness  of 
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this  suggeation  results  from  the  procurement  of  the  second  act 
before  much  expense  was  actually  incurred,  and  also  from  the 
large  number  and  great  amount  of  assessments  made  immedi- 
ately after  it  was  adopted. 

In  a  case  like  the  present  we  should  not  hesitate  to  giro  a  lib- 
eral and  enlarged  construction  to  the  obligation  of  the  parties. 
Had  the  original  act  failed,  in  consequence  of  the  first  meeting 
under  it  having  been  unseasonably  or  informally  warned,  or  in 
consequence  of  an  omission  of  some  proyision  usual  and  indis- 
pensable to  the  transaction  of  business,  an  additional  act,  cur- 
ing-such  difGlculties,  might  be  presumed  to  receive  the  assent  of 
all  who  adopted  the  original  act.  But  we  think  that  an  assent 
to  amendments  extending  the  objects,  or  increasing  the  powers, 
or  enlarging  the  liabilities  of  the  corporation,  is  not  to  be  pre- 
sumed, but  must  be  expressly  shown.  Let  the  verdict,  there- 
fore, be  set  aside  and  the  plaintiffs  nonsuited. 

BsoBABDeoH,  0.  J.,  having  been  of  counsel,  did  not  sit  in 


The  dootrine  of  this  case  ii  partionlarly  approved  in  Angdl  aad  Ames  on 
Ckxrporatioiis,  aeo.  637,  where  it  is  esid:  ''No  poiat  of  law  £■  more  dearly  end 
finnly  establudied  then  that  if  a  oorpotatum  proouie  en  elteration  to  be  made 
in  ite  charter,  by  which  a  new  and  difiTerent  boiineei  ie  superadded  to  that 
oziginally  contemplated,  such  of  the  stockholders  as  do  not  assent  to  the 
alteration  will  be  absolved  from  liability  on  their  sabsoriptions  to  the  capital 
stocky  and  a  /orthri,  if  the  alteration  be  one  plainly  prejndioial  to  their 
interests.  Nothing  is  plsiner  than  that  an  alteration  of  a  charter  by  the  leg- 
Islatare  may  be  so  extensive  and  radical  as  to  work  an  entire  diewlntion  of 
the  contract  entered  into  by  a  subscriber  to  the  stock,  as  by  procuring  an 
smendment  to  the  charter  by  which  is  superadded  to  the  original  undertaking 
an  entirely  new  enterpriae.  The  correct  doctrine  upon  this  subject  is  very 
clearly  stated  by  Mr.  Justice  Woodbury  in  giving  the  judgment  of  the  su- 
preme court  of  New  Hampahize  in  a  case  in  which  the  matter  in  dispute  was 
between  en  inooipoiaied  oompaoy  and  one  of  ita  msmbeia* 


0a88  V.  Thompson. 

fl  shnr  BMMMmnm,  65.] 

Dowxa  nr  Lahm  Bzobavgxd. — Pursuant  to  a  parol  sgrssmsBl  fcr  an  ex- 
change of  faima,  A.  and  K  respectively  made  oonveyanoea  to  each  other 
in  the  conmum  form,  without  uaing  the  word  "exehange;**  and  it  was 
held  that  thia  was  not  sn  exchange  properly  ao  called;  and  that  the 
widow  of  A.  was  entitled  to  dower  in  both  farms. 

Wbit  of  dower.    The  defendant  pleaded  in  bar  that  the 
plaintiff's  late  husband  gave  the  land  in  which  dower  was 
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elaimed  to  one  Kimball,  under  whom  the  defendant  claimed,  in 
ezebaoge  for  other  lands,  and  that  the  plaintiff  had  been  en-i 
dowed  of  the  lands  so  xeoeiTed  in  exchange.  The  replication 
denied  that  the  land  was  bo  giyen  in  exchange,  upon  which 
taBoe  was  joined.  At  the  trial  it  appeared  that  in  Febroaiy, 
180S,  the  plaintiff's  husband  being  seised  of  the  land  in  ques« 
tion,  entered  into  a  parol  agreement  with  'K'lTnKa.n  to  exchange 
■aid  land  for  other  land  owned  by  the  said  Kimball;  and  that 
punaant  to  said  agreement,  which  was  nerer  redueed  to  writ- 
log,  the  plaintiff's  husband,  on  February  23, 1806,  by  a  deed  in 
the  common  form,  in  consideration  of  four  hundred  and  thirty 
doQuB,  "  gave,  granted,  bargained  and  sold  '*  his  said  land  to 
Kimball,  to  hold  to  him  and  his  heirs,  and  receiTed  from  the 
laid  Kimball  a  similar  deed  to  the  other  tract.  A  yerdiot  was 
taken  for  the  defendant  l^  consent,  subject  to  the  opinion  of 
the  court  upon  these  &ct8. 

IShyea  and  J,  Smiih,  for  the  plaintiff. 

E.  Web&ler,  for  the  defendant. 

By  Court,  Hitwariwoh,  0.  J.  It  is  Tery  dear  that  the  eridenoe 
in  this  case  was  altogether  insufficient  to  proye  what  the  com- 
mon law  denominated  an  exchange. 

Before  the  statute  of  29  Oharles  11,  c.  8,  for  prerenting  frauds 
and  perjuries,  if  the  lands  lay  in  the  same  county,  an  exchange 
might  hare  been  made  by  word  without  writing;  but  since  that 
statute,  an  exchange  cannot  be  proved  without  some  writing  by 
the  partisB:  Shep.  Touch.  289.  The  deeds  of  Kimball  and  Oass 
contained  no  eridence  of  exchange.  To  that  mode  of  convey- 
ance the  word  '*  exchange ''  is  essential,  and  is  so  individually 
nquisite  that  it  cannot  be  supplied  by  any  other  word;  neither 
vill  any  averment  that  it  was  in  exchange  avail:  Shep.  Touch, 

But  it  is  contended  that  although  the  evidence  may  not  have 
been  sidBcient  to  prove  what  is  strictly  and  properly  denom- 
inated an  exchange,  yet  it  did  prove  such  an  exchange  of  land 
hetween  Kimball  and  Oass  as  amounts  to  a  good  bar  of  this  ac- 
tion, and  was,  therefore,  sufficient  to  maintain  the  issue  on  the 
part  of  the  tenant.  In  fact,  it  is  contended  that  the  rule  that  a 
indow  is  not  to  be  endowed  both  of  the  lands  given  and  of  the 
lands  taken  in  exchange,  extends  to  all  cases  where  lands  have 
been  given  for  lands,  whatever  may  have  been  the  mode  of  con- 
teyanoe. 

The  role  that  a  vridow  is  not  to  be  endowed  of  both  paroeli 
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of  land  exchanged  seems  to  be  as  ancient  as  the  common  lawr 
do.  lit.  81;  F.  N.  B.  149;  Perkins^  sec.  319;  10  Edw.  111,41.  In 
the  Tear  Book,  6  Edw.  Ill,  50,  is  the  form  of  the  plea,  and  of 
a  replication,  trayersing  the  exchange.  Bat  the  rule  has  never 
been  considered  as  applicable  in  any  case  but  that  of  an  ex- 
change properly  so  called.  The  opinion  seems  to  hare  been,  in 
Texy  early  times,  that  if  a  husband  let  lands  for  life,  and  took  a 
fee  in  other  lands  by  exchange,  his  widow  should  be  endowed 
with  both  parcels;  because,  the  estates  not  being  equal,  it  could 
not  properly  be  considered  an  exchange:  2  Edw.  n,  23.  No- 
case,  ancient  or  modem,  is  to  be  found  that  will  warrant  tho 
application  of  the  rule  to  a  case  like  the  present;  and  the  ab- 
sence of  authorities  on  this  point  strongly  shows  that  the  law^ 
will  not  warrant  it;  for  although  proper  exchanges  hare  been 
rare  in  modem  times,  exchanges  like  that  between  Kimball  and 
Cass  have  not  been  unfrequent.  Indeed,  the  rule  seems  to  havo 
had  its  foundation  in  the  peculiar  nature  of  a  proper  exchange^ 
and  to  have  got  out  of  use  with  that  mode  of  conveyance*  Ac- 
cording to  the  agreement  of  the  parties,  the  verdict  must  be  set 
aside,  and  a  verdict  be  entered  for  the  plaintiff. 
Judgment  for  the  demandant. 


Notioiiig  the  dootanna  here  held,  Soribner  on  Dower,  voL  1,  p,  STS^  sajst 
''The  doctrine  of  the  common  law,  with  teipect  to  ezohanges  of  reel  prop- 
erty, JB  not  nnivenally  adopted  in  the  United  Statea.  The  mle  in  a  majori^ 
of  the  states  is,  that  this  mode  of  dealing  in  lands  stands  upon  the  same  f  cot* 
fing  as  transfers  in  the  nsoal  form.  Both  parties  are  regarded  as  ordinary 
purchasers,  and  the  right  of  dower  of  the  wife  of  each  attaches^  as  well  apon. 
the  parcel  conveyed  as  npon  that  received  in  exchange.  This  point  was  de- 
termined in  New  Hampshire,  in  a  case  where  an  agreement  for  the  ezchange^ 
of  lands  was  ezeoated  by  mutual  oonveysnoes  in  the  ordinary  fonn;  and  it 
was  held  that  the  wives  of  the  respective  parties  might  claim  dowir  in  both 
paioeb.** 


Roberts  v.  Wiogin. 

[1  Haw  HAimaBB,  78.J 

iMWAirfa  MoBTOAOi,  YomABLB  BT  WHOM.— A  mor^^age  made  hy  an  infant 
is  voidable,  and  not  void,  and  can  be  avoided  only  1^  the  infant  or  h» 
legal  representatives. 

DniAiviBiCAiroa,  what  Oohwitutm,— To  avoid  his  deed,  an  infant  most  re- 
enter and  oust  the  occupant,  or,  if  already  in  poaseasion,  mnst  perfonn 
some  act  explicitly  evincing  his  intention  to  defeat  the  oonveyaaoe. 
Therefore,  mere  occupancy  of  the  premises  by  an  infant,  after  having 
Buuigkgidd  the  same,  will  not  disaffirm  the  mortgage. 
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Must  DoAmsM.  Ertirb  TaAirsAcmoN. — It  would  seem  that  where  an  in* 
fut  takes  aoomyeyance  of  land,  and  nt  the  same  time  gives  a  mortgage 
back  to  Beenre  the  oonsideration  money,  he  cannot  avoid  the  mortgage 
withont  avoiding  the  oonveyanoe  also. 

AVbtf  of  entiy.  The  defendant  disclaimed  as  to  part  of  the 
land,  and  pleaded  the  general  issue  as  to  the  remainder.  At 
the  trial  it  appeared  that  on  the  fourteenth  of  November,  1814, 
the  plaintiff  conveyed  the  demanded  premises  to  one  John  B. 
Mdntire,  a  minor,  who,  on  the  same  day,  mortgaged  the  said 
pramises  to  the  plaintiff  to  secure  the  purchase-money.  Mc- 
Intire  became  of  age  January  5,  1815,  and  on  January  30, 
the  defendant  extended  an  execution  upon  the  part  of  the  prem- 
ises claimed  by  him,  as  the  property  of  the  said  Mdntire,  and 
has  erer  since  continued  in  possession  of  the  same.  A  verdict 
was  taken  for  the  plaintiff  by  consent,  subject  to  the  opinion  of 
the  court  upon  his  right  to  recover  upon  these  facts. 

Bale,  for  the  plaintiff 

Grotby,  for  the  defendant. 

By  Court,  Woodbubt,  J.  The  parties  in  this  case  both  claim 
under  John  B.  Mdntire.  But  the  mortgage  deed  of  the  de* 
manded  premises  from  him  to  the  plaintiff  was  made  previous 
to  the  defendant's  extent,  and  the  plaintiff  is,  therefore,  en- 
titled to  recover,  unless  the  minority  of  Mdntire,  at  the  time 
he  executed  said  deed,  can  be  intezposed  by  the  defendant  to 
avoid  it 

The  mortgage  not  having  been  for  necessaries  is  void  or  void- 
able: 1  Powell  Con.  84;  1  Newland  Con.  1.  Courts,  however, 
incline  to  construe  infants'  contracts  voidable  rather  than  void, 
because  such  construction  of tener  promotes  public  justice,  and 
operatea  at  the  same  time  more  beneficially  to  the  minor  him- 
self for  whose  sole  advantage  the  privilege  of  avoiding  a  con- 
tKMt  is  conferred:  Bac.  Ab.  Leases,  B;  Zotwh  v.  ParBona^  8 
Buir,  1805.  As  contracts  which  take  effect  by  manual  delivery 
convey  osually  an  interest,  and  not  a  mere  power;  such  when 
made  by  an  infant,  whether  the  interest  pass  to  or  from  him, 
are  in  general  not  void  but  voidable:  Newland  Con.  11;  Per- 
kios,  sec.  12, 19.  Conveyances  of  real  estate,  therefore,  as  they 
t&ke  effect  by  manual  delivery  are  only  voidable:  3  Burr.  1805; 
1  Woodes,  400,  401;  Bac.  Ab.  tit.  Void  and  Voidable,  C;  11 
Johns.  539;  13  Mass.  239  [7  Am.  Dec.  134]. 

The  mortgage  to  the  plaintiff,  then,  being  not  void  but  void*^ 
aUe,  we  apprehend  that  the  infant  alone,  or  his  legal  repre* 
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sentatiyeBy  are  permitted  to  aToid  it.  The  reason  of  the  rule 
extends  only  to  them,  because,  as  before  obsenred,  the  privilege 
is  conferred  for  his  sole  benefit.  While  living  he  should  be  the 
exclusive  judge  of  that  benefit,  and  when  dead  those  alone 
should  interfere  who  legally  represent  him.  Could  his  con- 
tracts be  avoided  by  third  persons,  the  principle  would 
operate,  not  for  his,  but  for  their  benefit;  not  when  he  chose  to 
avail  himself  of  his  privileges,  but  when  strangers  elected  to  do 
it.  This  would  render  the  rule  unreasonable,  and  mar  the 
whole  symmetry  of  the  law  upon  the  subject  of  infancy.  The 
following  authorities  place  the  point  beyond  dispute:  8  Oo.  43; 
8  Burr.  1808;  2  Chit  PI.  288,  note;  2  Johns.  279;  6  Id.  160;  6 
Id.  257;  18  Mass.  240  [Oliver  y.  Houdlei,  7  Am.  Dec.  184];  Id. 
876  [  Worcester  y.  EcUon^  7  Am.  Dec.  166]. 

The  defendant,  then,  cannot,  at  his  own  pleasure  and  choice, 
avoid  the  mortgage  of  John  B.  Mdntire  to  the  plaintiff,  bat 
some  act  of  Mdntire  himself  must  be  shown  that  annulled  it. 

In  general,  an  infant,  to  avoid  his  deed,  must  re-enter  on  the 
land,  and  oust  the  occupant;  or,  if  already  in  possession,  must 
perform  some  act  explicitly  evincing  his  intention  to  defeat  the 
oonyeyance.  Many  acts  might  suffice  for  this  purpose  as  an 
express  and  formal  notice  to  the  other  party;  or,  if  sued  him* 
self  in  ejectment,  interposing  minoriiy  as  a  defense  against  the 
deed;  or  making  a  subsequent  grant  of  the  same  premises,  and 
when  vouched  resorting  to  the  same  defense.  Where  the  land 
is  all  wild,  a  mere  sale  of  it  at  a  subsequent  period  may  suffix 
cientiy  indicate  his  intention,  as  in  Jackmm  y.  Carpenter,  11 
Johns.  689;  But  the  evidence  in  this  case  affords  nothing  on 
which  to  f  oimd  the  least  presumption  that  Mdntire  has  eyer 
wished  to  aydd  his  mortgage  to  the  plaintiff.  For  aught  that 
appears,  the  premises  were  in  a  state  of  cultivation,  and  the 
alienation  of  them  to  the  defendant  purely  involuntary,  being 
by  the  extent  of  an  execution  not  made  by  Mclntire*s  direction. 
If  any  inference  results  from  his  occupation  of  the  land  after 
twenly-one  years  of  age  until  said  extent,  without  any  notice  to 
the  plaintiff,  or  any  act  indicating  a  desire  to  avoid  the  mort- 
gage, it  is  that  he  continued  as  he  commenced  his  possession, 
a  tenant  at  will  to  the  plaintiff,  and  thus  taciUy  affirmed 
rather  than  annulled  the  mortgage:  Bac.  Ab.  tit.  Leases,  B;  4 
Cruise,  142;  Co.  Lit.  61;  Doe  y.  Smith,  2  T.  B.  486. 

But  whatever  acts  Mdntire  might  have  performed  with  a  view 
to  disannul  his  deed  to  the  plaintiff,  it  would  require  much  con- 
sideration before  we  should  decide  that  he  could  disannul  it. 
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withoat  ayoidiog  also  the  plaintiff's  deed  to  him;  and  in  that 
efsntthe  title  would  lemain  inthe  plaintiff,  and  justify  the 
veidiet  taken  at  the  trial.  An  infant  cannot  ratify  a  lease  to 
himself,  and  avoid  a  covenant  in  it  to  pay  rent:  Bac.  Ab.  tit. 
TjeseoD,  B.  Nor  can  he  hold  lands  conveyed  to  him  in  ex- 
change,  and  avoid  the  transfer  of  those  with  which  he  parted:  4 
Cruise,  142;  Co.  Lit.  516.  If,  also,  a  conveyance  and  unmediate 
leoonveyanoe  of  the  same  premises,  to  secure  the  consideration, 
be  regtaded  in  law  as  one  transaction,  like  an  absolute  deed 
and  a  defeasance  of  the  same  date;  1  Johns.  Ch.  91;  41ila8s.  666, 
669  [EoOnrook  v.  Itnriey,  8  Am.  Dec.  243];  18  Id.  66;  it  would 
seem  very  difficult  to  avoid  one  and  affirm  the  other.  However 
this  may  be,  we  entertain  no  doubt  on  the  other  points.  The 
plaintiff  is  entitled  to  judgment  upon  the  verdict.  Let  it  be 
entered  aeoordingly. 


Wheeleb  v.  Patterson. 

[lXkvHAiinnn,8a] 

OtnoujLLuMnjTT. — An  motion  on  the  caaewiU  not  lie  igMDil  the  modsnitor 
of  a  town  mentii^i!  for  rejecting  the  vote  of  a  qnalifiod  olaotor,  without 
jcook  €b  tneliiMi  of  unproper  notovee. 

AonoH  on  the  case  against  the  defendant  for  illegally  and 
malieioiiBly  rejecting  the  plaintiff's  vote  for  governor  at  a  town 
meeting  held  March  12, 1816,  of  which  the  defendant  was  mod- 
erator. At  the  trial  it  was  proved  that  the  plaintiff  was  en- 
titled to  vote  at  said  election^  that  he  offered  his  vote  and  that 
it  was  refoaed  by  the  defendant.  The  court  then  instructed  the 
jniy  that  they  ought  not  to  find  a  verdict  for  the  plaintiff  unless 
thfi^  beliefved  that  the  defendant  refused  the  vote  maliciously 
and  from  improper  motives.  There  was  a  verdict  for  the  de- 
fendant and  a  motion  for  a  new  trial,  on  the  ground  of  misdi- 
rection* 

J.  Wilmm,  for  the  plaintifll 

AfherUm  and  J.  Smith,  for  the  defendant. 

By  Court,  Biobabdsov,  0.  J.  It  seems  that  an  action  of  this 
description  cannot  be  maintained  in  England  without  alleging  and 
proving  malice:  Ashby  v.  WhUe,  2  L.  Baym.  988;  6  Mod.  46; 
1  East,  666,  668,  note;  1  Bro.  P.  0.  49.  The  law  is  settled  to 
be  the  same  in  New  York:  Jenkina  v.  Waldron,  11  Johns.  114  [6 
Am.  Dec.  869.]  But  in  Massachusetts  it  has  been  solenmly 
dedded  to  be  otherwise;  and  their  courts  hold  that  those  who 
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reject  the  vote  of  a  qualified  elector  are  liable,  although  not 
chargeable  with  malice:  Lincoln  t.  Hapgood^  11  UasB.  350. 
They  admit,  howeyer,  that  such  an  action  could  not  be  main- 
tained in  England,  unless  the  injury  w^  proved  to  have  been 
done  maliciously;  but  they  say:  '*In  England  another  remedy 
exists  which  does  not  exist  with  us.  The  electors  there  all  vote 
viva  voce;  their  names  are  taken  down  by  the  returning  officer, 
as  well  those  whose  votes  are  received  as  those  who  are  not  per- 
mitted to  vote,  and  also  the  name  of  the  candidate  for  whom 
they  would  vote,  of  which  a  return  is  made  to  the  house  of  com- 
mons. There  a  revision  by  a  committee  takes  place,  and  \h» 
rejected  vote  is  counted  and  has  its  effect  upon  the  election  if  it 
was  unlawfully  rejected.  But  with  us  there  is  no  such  remedy; 
and  without  an  action  there  is  no  remedy  at  all,  either  for  the 
immediate  or  any  subsequent  election."  This  distinction  seema 
to  be  the  principal  ground  upon  which  they  rest  their  decision; 
and  if  this  distinction  is  well  founded  in  fact,  and  of  sufficient 
importance  to  warrant  such  a  departure  in  Massachusetts  from 
the  common  law,  there  seems  to  be  no  good  reason  why  we 
should  not  adopt  their  decision;  for  electors  in  this  state  are  in 
the  same  situation,  as  to  any  other  remedy,  as  the  electors  in 
that  commonwealth.  But  notwithstanding  we  entertain  the 
most  entire  respect  for  the  decisions  of  that  court,  we  have  not 
been  able,  after  the  most  mature  reflection,  to  adopt  their  opin- 
ion upon  this  subject.  It  is  true  that  in  England  a  vote  which 
has  been  illegally  rejected  may  in  certain  cases  be  received  and 
counted,  and  have  its  effect  upon  the  election;  but  this  is  never 
done  upon  the  application  of  the  elector  directly  for  that  pur- 
pose, but  is  done  incidentally  in  settling  a  contested  election 
between  rival  candidates.  It  is,  therefore,  never  the  fruit  of  a 
remedy  furnished  the  elector  whose  vote  has  been  improperly 
rejected,  but  of  a  remedy  provided  to  correct  an  undue  return 
of  the  sheriff:  1  Woodes,  61;  1  Bl.  Com.  181.  It  seems  to  be 
done  usually  upon  the  application  of  contending  candidates,, 
and  not  of  electors.  And  when  the  member  returned  by  the 
sheriff  is  indisputably  elected,  it  cannot  be  done  at  all.  It  is 
not  a  remedy  to  which  the  elector  can  resort  in  all  cases  ta 
assert  his  right;  but  when  his  rights  are  thus  settled,  it  is  acci- 
dentally done  upon  the  application  of  others. 

So  that  it  seems  to  us  that  an  elector  in  England,  whose  vote- 
has  been  improperly  rejected,  cannot  with  propriety  be  said  to 
have  any  other  remedy  than  an  action  on  the  case  to  settle  hia 
xight^  any  more  than  an  elector  in  Massachusetts  or  thia 
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■taie  has.  It  may  be  a  defect  in  our  laws  on  the  subject  of 
eketioDB,  that  yotes  improperly  rejeoted  cannot  afterwards  be 
TCodved  and  counted;  and  if  it  be,  it  can  be  easily  cnred  by  the 
legialatnre,  but  wonld  not  at  all  be  amended  in  our  opinion  by 
sostaining  an  action  on  the  case  against  an  innocent  moderator. 
So  that  this  distinction  between  the  situation  of  an  elector  in 
England  and  in  this  state,  as  to  any  other  remedy,  seems  to  us 
ta  be  by  no  means  of  sufficient  importance  to  warrant  a  de» 
partore  &om  the  common  law  on  this  subject.  It  is  true,  that 
modacators  may  decide  wrongfully  with  the  beet  intentions, 
and  then  the  party  will  be  without  remedy.  And  so  may  a 
eoart  and  jury  decide  wrongly,  and  then  the  party  will  also.be 
without  ramedy.  Perfect  justice  in  all  cases  never  was,  and  never 
will  be,  administered  in  any  human  tribunal,  and  yet  human  tri- 
bonals.must  be  intrusted  with  the  ultimate  decision  upon  our 
most  important  rights.  So  long  as  moderators  act  honestly  and 
conacientioiisly,  no  great  injustice  will  be  done,  even  if  they  be 
intrusted  to  decide  finally  upon  the  rights  of  electors.  If  those 
lights,  however,  shall  be  found  not  to  be  sufficiently  secure  in 
the  hands  of  moderators,  the  legislature  can  provide  further 
nmedy;  but  to  use  the  language  of  the  supreme  court  of  New 
York  on  this  subject,  ''it  would  in  our  opinion  be  opposed  to 
all  the  principles  of  law,  justice  and  sound  policy,  to  hold  that 
officers,  called  upon  to  exercise  their  deliberate  judgments,  are 
•nsweraUe  for  mistakes  in  law,  either  civilly  or  criminally, 
when  their  motives  are  pure  and  untainted  with  fraud  or 
malice:"  11  Johns.  121  [6  Am.  Deo.  860]. 
Judgment  on  the  verdict. 

WoooBosr,  J.9  having  been  of  counsel,  did  not  sit  in  this 
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Cl  Kbw  BAMMMOa,  140.] 

VaaooABUi  iHsntmiiirT— DncAim  ahd  Noncs.^In  order  to  ehaige  the 
iadofleer  of  a  piomiMory  note,  demand  must  be  made  apon  the  maker 
Ij  the  holder,  as  soon  after  the  note  becomes  due  as  it  oan  convenientl j 
be  done,  oonsideriiig  the  situation  of  the  parties  and  the  &eqnency  of 
eommnnieatien  by  mail  between  their  places  of  residence;  and  the  same 
lals  yifcnie  as  to  giTing  the  indorser  notice  of  non-payment. 

fluD— SsaaovjkBUimB^  Qunmoir  or  Law. — Where  the  faefes  as  to  the  A- 
nation  of  the  parties^  tnqavaay  of  oonmianioation,  eta,  are  admitted, 
er  foiind  by  the  jury,  the  seasonableness  of  the  demand  and  notice  is  a 
ot  U«. 
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Ajsumpsct  by  the  indorsee  against  the  indorser  of  a  piomia- 
BOiy  note.  Plea,  the  general  issue.  The  facts  were:  The  note 
in  question  was  made  by  one  Sargent,  payable  to  the  defend- 
ant September  25, 1816,  and  indorsed  by  the  defendant  to  the 
plaintiff.  The  plaintiff  and  defendant  lived  near  each  other  in 
Salisbury,  and  the  said  Sargent  lived  in  another  town  fifteen 
miles  distant,  with  which  there  was  no  direct  communication 
by  maU.  Payment  was  demanded  of  Sargent  October  1, 1816, 
but  the  note  was  not  presented  until  October  8,  and  on  that 
day  notice  of  non-payment  was  given  to  the  defendant,  who 
said  that  he  was  willing  to  pay  if  Sargent  refused,  and  that  he 
would  take  measures  immediately  to  secure  the  plaintiff.  A  ver- 
dict was  tak*n  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  the  seasonableness  of  the  demand  and  notice,  and 
as  to  whether,  if  not  seasonable,  the  defendant  had  waived  ilia 
objection  by  a  special  promise  to  pay. 

Ncyes^  for  the  plaintiff. 

E.  Webder  and  B.  Fletcher,  for  the  defendant 

By  Court,  Woodbubt,  J.  It  was  long  disputed  in  England, 
whether  the  seasonableness  of  demand  and  notice  was  a  ques- 
tion of  law  or  of  fact:  l\ndall  v.  Brown,  1 T.  B.  167.  After  some, 
decisions  apparently  contradictory,  and  after  courts  had  become 
acquainted  with  the  practice  and  opinions  of  intelligent  mer- 
chants on  the  subject,  it  was  regarded  as  an  inquiry  for  the  jury 
no  farther  than  to  ascertain  the  situation  of  the  parties,  their 
distance  from  each  other,  the  course  of  the  mail,  and  times  of 
presentment  and  notice.  These  once  settled,  the  court  under- 
took to  decide  whether  the  holder  had  or  had  not  exercised  dne 
diligence:  Chitty  on  Bills,  166, 198;  1  T.  B.  167;  2  Id.  186;  8 
Id.  428;  8  Bos.  &  P.  699, 602;  7  East,  886;  6  Id.  8. 

In  some  of  the  United  States  the  question  is  still  disputed, 
and  in  others  has  traveled  the  same  course  as  in  England: 
Chitty  on  Bills,  166, 198,  note  by  Story;  2  CaL  869;  2  Johns. 
Cas.  1;  6  Johns.  876  [4  Am.  Dec.  872];  1  Dal.  262;  10  Mass. 
86;  11  Johns.  188. 

It  is  believed  that  until  very  recently  the  seasonableness  of 
demand  and  notice  has  not  been  considered  in  New  Hampshire 
as  a  mere  question  of  law.  Indeed,  the  point  is  occasionally 
still  started,  and  the  practice  is  unsettled.  A  gradual  approach 
to  the  strictness  and  promptitude  of  mercantile  men,  in  a  state 
80  agricultural  as  ours,  was  undoubtedly  necessaiy,  in  order  to 
do  substantial  justice.    Because,  if  we  advert  to  the  usage  and 
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infomiation  eostiiig  on  this  sabjecty  it  could  not  be  considered, 
exoept  flometimes  in  seaports  or  among  professional  men,  as  the 
leal  intention  of  the  parties  to  the  contract,  that  after  the  note 
became  due,  demand  and  notice  should  be  immediate.  The 
qnestion  was,  therefore,  left  exclusively  to  the  juiy  to  decide 
whether,  under  all  the  drcumstanoes,  the  holder  exercised  such 
dOigenoe  as  was  naturally  to  be  expected. 

Bat  the  inconyenient  uncertainty  which  this  introduces, — the 
janes  in  different  counties  deciding  differently  on  the  same 
fiieto,  and  different  juries  in  the  same  counties  equally  disagree- 
ing,— should  now  induce  courts  to  adopt  uniform  rules,  on  sim* 
Oar  testimony,  and  decide  themselves,  as  is  their  peculiar 
province,  the  legal  obligations  arising  from  all  instruments  pro- 
dooed  before  them  in  eyidence.  This  the  consistency  of  legal 
science  requires,  and  the  increased  information  of  society  jus* 
tifiee.  The  construction  which,  as  the  general  rule,  the  law 
puts  upon  the  indorsement  of  a  promissory  note,  appears 
to  be  that  the  indorser  is  not  liable  to  pay  it,  unless  the 
holder,  after  the  note  becomes  due,  demand  payment  of  the 
maker  and  give  notice  of  his  neglect  to  pay,  to  the  indorser,  as 
soon  as  communication  is  usually  had  between  the  places  where 
the  respeetiTe  parties  reside:  Ohitty  on  Bills,  124,  168,  200. 
Ill  the  limitations  of  this  rule  apply  in  principle  equally  as 
well  to  the  seasonableness  of  demand  as  to  that  of  notice;  and 
the  counael  for  the  defendant  were  mistaken  in  their  impression 
as  to  the  authorities  being  otherwise:  Chitiy  on  Bills,  124;  7 
Haas.  164,  201,  486.  Adopting  the  above  general  rule,  then, 
though  we  were  to  enforce  it  rigorously,  still  the  length  of  time 
after  the  note  becomes  due,  in  which  the  demand  must  be  made, 
will  be  longer  or  shorter,  as  the  distance  between  the  holder 
and  maker  is  greater  or  less;  and  as  the  intercourse  between 
the  places,  though  at  a  Uke  distance,  is  more  or  less  frequent: 
2  H.  BL  666;  6  East,  8;  10  Mass.  86;  11  Johns.  188. 

If  they  reside  in  the  same  Tillage  or  dty,  the  communication 
between  them  is  presumed  to  be  easy  and  often.  The  demand, 
in  such  case,  must,  therefore,  be  made  on  the  day  the  note  be- 
comee  due,  unless  sickness,  accident,  or  some  other  reasonable 
excuse  justify  a  delay:  Ohitty  on  Bills,  200;  8  Mass.  463;  12  Id. 
91  [7  Am.  Dec.  86];  11  Johns.  282;  6  East,  8;  8  Johns.  Oas.  1 
[1  Am.  Dec.  141]. 

But  if  the  holder  and  maker  live  in  different  places,  then  the 
demand  should  be  made  as  soon  after  the  day  of  payment  ar* 
mea  as  the  holder  can,  with  conyenience,  forward  the  note  to 
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«n  agent  or  friend,  for  the  pnrpoBe  of  presenting  it*  It  need 
not  be  eent  till  after  due,  becanae,  tiU  then,  the  holder  hath 
right  to  expect  it  will  be  paid  him  at  his  own  abode:  Freemany. 
Boynton,  7  Mass.  486.  Nor  is  he  "  bound  omisms  omnibus  aliis 
negoliia  to  post  off  immediately"  himself »  9  East,  847,  nor  "  to 
eend  a  special  messenger/'  3  Bos.  &  P.  602;  because  personal 
communication  between  the  different  places  is  not  in  the  com- 
mon course  of  business.  It  is  sufficient  if  he  forward  the  note 
by  the  next  regular  mail:  MaUman  y.  jy Eugene^  2  H.  BL  665. 
If  the  holder  elect  a  priyate  conyeyance,  instead  of  the  mail, 
that  must  be  one  as  speedy,  but  need  be  no  more  speedy,  than 
the  mail  itself:  Darbixikire  y.  Parker^  6  East,  3;  ^ynesy*  fitrlat, 
8  Bos.  &.  P.  699. 

In  the  present  case,  the  holder  and  maiker  liyed  fifteen  miles 
distant,  in  different  and  not  contiguous  towns,  situated  at  a 
distance  from  the  sea-board,  thinly  settled,  and  between  which 
there  was  no  direct  communication  by  mail.  It  is  well  known 
that  a  circuitous  mail  between  such  places  in  the  country  would 
oftener  occupy  fourteen  than  seyen  days.  Indeed,  information 
in  that  manner  usually  passes  quicker  between  Washington 
City  and  the  towns  on  the  great  post-roads  in  New  Hampshire, 
than  between  the  same  towns  and  others  in  the  yidnity,  where 
no  direct  mail  route  unites  them.  By  analogy,  then,  a  demand 
in  this  case  would  seem  to  be  sufficiently  soon  if  within  fourteen 
days.  In  Freeman  y.  Boynton,  7  Uass.  486,  a  demand  within 
fiye  or  six  days  after  the  note  became  due  was  said  to  be  season- 
able, although  the  mail  passed  between  the  places  eyery  three 
days.  The  distance  there  was,  to  be  sure,  greater,  but  we  haye 
already  shown  the  immateriality  of  that  circumstance,  if  the 
communication  be  quicker  and  more  frequent* 

When  no  mail  passes,  either  directly  or  circuitously,  between 
country  towns,  the  time  that  would  be  considered  seasonable, 
must  depend  much  upon  the  nature  of  the  business  pursued  by 
the  inhabitants,  the  amount  of  trayel  between  the  two  places, 
and  other  circumstances  a£F^ting  their  intercourse,  as  well  as 
upon  mere  distance.  A  notice  after  eight  days  to  an  indorser 
resident  four  miles  from  Portland,  in  Cape  Elizabeth,  between 
which  places  no  mail  passed,  was  deemed  unreasonable,  con- 
sidering their  nearness,  and  that  persons  are  constantly  passing 
from  one  town  to  the  other:  HuBsey  y.  Freeman^  10  Mass.  84. 
But  that  is  not  the  present  case,  and  under  all  the  circumstances, 
we  apprehend  that  the  demand  on  the  eighth  day  was  not  so 
unseasonable  as  to  discharge  the  indorser,  who  was  immedi- 
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ately  notified  of  that  demand.    It  thus  becomes  unneoessary  to 
didde  on  the  yalidity  of  the  first  presentment,  or  the  defends 
sofa  special  promise  to  pay. 
Judgment  on  the  Terdiet. 


Shebbubne  v.  Shaw. 

p  Xkv  aniraan,  UT J 

flZAXViBOvnAiins— BuvncDDrcrov  "  Mxmobasduil''— A  written 

aodom  of  aa  agreement  for  the  lale  of  lands  is  not  snffieient,  within  the 
BMHmig  of  the  statate  of  fraad%  unlees  it  diioloees  the  terms  of  the  eon* 
tEMi  and  the  parties  theretOi 

Aonni  agaanst  the  defendant  for  refosing  to  complete  a  pnr- 
ehsse  of  lands  made  at  aaotion.    Plea,  the  general  issue.    At 
the  trial  it  appeared  that  the  lands  in  question  were  offered  for 
sale  at  public  auction,  and  the  plaintiffs,  to  proYe  the  purchase 
by  the  defendant,  produced  in  CTidence  a  paper  purporting  to 
be  the  "  articles  of  sale  of  the  estate  of  Jonathan  Warner  de» 
ceased,"  signed  by  the  auctioneer  and  containing  a  schedule  of 
the  property,  the  terms  of  payment  and  the  names  of  the  pur- 
chasers.    Beneath   the   auctioneer's   signature   there  was  a 
memorandum  signed  by  the  defendant  in  which  he  agreed  to 
i»kB  the  property  bidden  off  by  him,  at  the  prices  and  credits 
before  mentioned.    The  plaintiffs  also  offered  in  e-vidence  a 
newspaper  adyertisemenfc  of  the  sale,  signed  by  the  auctioneer, 
and  containing  a  description  of  the  quantity  and  quality  of  the 
land,  a  notice  of  the  day  of  sale,  etc.    Neither  the  advertise- 
ment, nor  the  paper  before  referred  to,  stated  who  were  the 
owners  of  the  land,  and  it  did  not  appear  that  the  auctioneer 
had  any  written  authority  from  the  plaintiffs  in  relation  to  the 
sale.    The  auctioneer,  however,  testified  that  he  was  verbally 
employed  by  one  of  the  plaintifis  to  transact  the  business.    To 
all  this  evidence  the  defendant  objected,  but  the  objections  were 
oveimled.    A  verdict  having  been  returned  for  the  plaintiffs, 
iLe  defendant  moved  for  a  new  trial,  on  the  ground  that  in« 
competent  evidence  had  been  admitted. 

Farrar^  Swngphreys  and  J.  Smiih,  for  the  plaintiffs. 

Cttfla,  Pitman  and  Mamm,  for  the  defendant. 

By  Ooort,  Woobbubt,  J.    In  the  consideration  of  this  cause 
aeveral  points  were  suggested,  which  we  have  not  found  it 
to  settle.    The  defects  of  the  written  testimony,  of« 
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f ered  to  proye  the  contract  itself ,  and  the  inadmissibility  of  oral 
proof  to  aid  those  def  eots,  are  so  striking  that  our  subsequent 
examination  has  confirmed  our  impressions  at  the  trial,  that  all 
this  OTidence  must  be  rejected,  or  we  shall  Tiolate  acknowled^^ 
principles,  and  the  repeated  decisions  of  most  respectable  courts. 

Our  statute  (Stat,  of  February  10, 1791,  sec.  8,  New  Hamp- 
shire Laws,  191)  declares  that  "  no  action  shall  hereafter  be 
maintained  upon  any  contract  or  sale  of  lands,  tenements  or 
hereditaments  or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  sonie 
memorandum  thereof,  be  in  writing  and  signed  by  the  parties 
to  be  charged  therewith,  or  signed  by  some  other  person  there- 
unto lawfully  authorized  in  writing." 

Bequiring  *'  the  agreement"  to  be  written  must  haye  been  a 
provision  to  enable  parties  to  pursue  remedies  against  each 
other  for  a  breach  of  it,  without  the  expense  and  uncertainly  of 
oral  testimony.  Unless  the  writing,  then,  which  may  be  exe- 
cuted on  the  occasion,  contains  sufficient  matter  to  apprise  a 
court  of  the  parties  and  terms  of  the  contract,  the  object  of  the 
statute  is  obviously  defeated.  Indeed,  the  word  *'  agreement," 
ex  vi  terminit  must  include  stipulations  to  be  performed,  and 
parties  to  make  those  stipulations.  We  are  aware  that  it  might 
be  deemed  severe  to  require  great  formality  in  instruments  drawn 
on  occasions  so  frequent  as  private  sales,  and  sales  at  auction, 
particularly  since  the  statute  permits  a  *^  memorandum  "  of  the 
agreement  to  suffice.  But  this  '^  memorandum,"  however  un- 
technical,  must  contain  the  essentials  of  the  contract  or  it  oeaeea 
to  be  a  *'  memorandum"  of  those  parts  of  the  agreement  which, 
above  all  others,  the  statute  must  have  intended  the  parties 
should  reduce  to  writing:  Wain  v.  WarUer,  6  East,  19,  opinion 
of  Gtross,  J. 

It  may  be  in  the  form  of  mere  entries  in  a  book,  naming  the 
seller,  purchaser,  article  and  price:  Sugden's  Law  of  Yendors, 
77;  1  Com.  0.,  109, 119;  BaOey  v.  Ogden,  8  Johns.  899  [8  Am. 
Dee.  609].  It  may  be  a  letter  containing  the  terms  of  the  con« 
tract,  and  disclosing  the  names  of  the  parties:  8  Taunt.  169; 
Bob.  Frauds,  106, 106.  Indeed,  it  may  be  with  a  lead  pencQ 
in  a  mere  minute-book,  if  only  so  explicit  as  to  render  in- 
telligible the  extent  and  makers  of  the  contract:  HerriU  y. 
Clofton,  12  Johns.  102,  106  [7  Am.  Dec.  286].  It  is  the  sub- 
stance and  not  the  form  of  the  instrument,  which  in  this  case 
becomes  material,  and  which  produced  in  evidence,  if  it  can 
furnish  to  the  jury  the  essential  facts  detailed  in  the  dedara- 
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tion,  the  spirit  of  the  statute  justifies  its  admission :  8  Aik. 
603;  8  Johns.  419  [BaHey  v.  Ogden,  3  Am.  Dec.  609]. 

Bat  the  writings  produced  on  the  trial  of  this  action  contain 
DO  intimation  that  the  contract  declared  oq  was  made  between 
the  present  plaintiffs  and  the  defendant.  They  disclose  the 
name  of  no  person  to  whom  the  defendant  was  liable;  of  no 
one  who  would  be  entitled  to  prosecute  him  for  non-perform« 
anee,  or  whom  he  himself  could  prosecute  for  a  failure  to 
ronder  such  deeds  as  were  stipulated  in  the  articles  of  sale. 

Nor  ia  the  least  reference  made  to  the  owners  of  the  property, 
unless  in  the  expression  that  the  estate  is  said  to  be  what  be- 
longed **  to  Jonathan  Warner,  deceased.''  But  this  is  a  mere 
deseription  of  the  premises,  and  not  of  the  then  owners,  as  the 
only  person  named  is  not  one  of  the  plaintiffs,  and  is  said  to  be 
*'  deceased/'  For  aught  that  appears  on  the  paper,  therefore, 
the  owners  and  vendors  might  as  probably  have  been  any  other 
persons  as  the  plaintiffli. 

The  sale  might  have  been  authorized  by  administrators  of 
Wizner,  under  license,  or  by  his  executors,  under  some  direc- 
tion in  a  will,  or  by  his  derisees,  or  by  some  purchasers  from 
one  of  the  above  persons.  The  writings  pzoduoed,  neither  ex- 
idiatl^  nor  by  reference,  designate  which  of  these  supposed 
persons  were  parties  to  the  sale.  To  presume  one  of  them  in 
pnferenoe  to  another,  would  be  to  distinguish  where  no  ap- 
parent difference  exists;  and  indeed,  to  presume  either,  would 
be  rather  supplying  a  total  omission  than  making  a  selection 
from  what  appears  on  the  face  of  the  paper.  The  signature 
aught,  in  some  cases,  remedy  the  defect  in  the  body  of  the  in- 
strament.  But  the  plaintiffs  here  did  not  sign  themselves,  and 
the  auctioneer  affixed  his  own  name  merely,  without  disclosing 
that  of  his  employer,  and  without  producing,  as  our  statute  re- 
quires, any  authority  in  writing  from  the  plaintiffs,  to  show 
that  thej  were  the  persons  who  directed  him  to  sell  and  to 
sign. 

The  written  evidence,  then,  which  hath  been  offered  to  prove 
the  contract  declared  on,  as  it  fails  to  give  any  intimation  that 
the  plaintiffs  were  one  of  the  parties  to  that  contract,  must  in 
itself  be  considered  radically  defective  and  inadmissible:  Cham^ 
pkm  V.  Plumer,  4  Bos.  &  P.  252;  6  Esp.  C.  242,  Ad.  12;  8 
Johns.  899, 420  [Bailey  v.  Ogden,  8  Am.  Dec.  609];  Farkhurst  v. 
Fan  CarOand,  1  Johns.  Ch.  278  [7  Am.  Dec.  427];  6  East,  10; 
3  Taan.  169,  obiter;  Alcul  v.  Badcliff,  18  Johns.  800. 

Terdict  set  aside  and  a  new  trial  granted. 

Am.  Die  Vol.  vm— 4 
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Reed  v.  Prentiss. 

[1  K-]W  WkMFMBOM,  174.] 

Fazlubb  ov  OoKBmxBATXOK  ov  NoTX.— It  18  no  defenie  to  an  action  cm  * 
note^  that  the  article  for  which  it  was  given  proved  to  be  worUileaa* 
where  there  is  no  frand,  or  failure  of  title,  and  no  ezpreee  wazranty. 

Assumpsit  for  a  balance  dae  on  a  note  made  by  the  defendant 
to  the  plaintiff.  Plea,  the  general  issue.  At  the  trial,  it  ap- 
peared that  the  note  in  question  was  given  for  a  quantity  of 
size  made  and  sold  by  the  plaintiff  to  the  defendant.  A  part 
of  the  note  was  paid  when  the  defendant  discovered  that  the 
size  was  of  bad  quality  and  of  no  value.  It  did  not  appear  that 
the  plaintiff  was  cognizant  of  the  defect,  or  that  there  was  any 
warranty,  or  that  the  size  had  ever  been  returned.  The  jury, 
being  instructed  that  these  facts  did  not  constitute  a  valid  de- 
fense, returned  a  verdict  for  the  plaintiff  which  it  was  agreed 
should  be  set  aside  if  the  court,  upon  further  advisement,  should 
be  of  opinion  that  this  instruction  was  wrong* 

Wilson,  for  the  plaintiff. 

J.  O.  Ohamberiainf  for  the  defendant. 

By  Court,  Woodbdbt,  J.  Of  the  various  defenses  which  are 
made  to  actions  on  promissory  notes,  a  considerable  portion  are 
founded  on  circumstances  connected  with  the  consideration  of 
the  notes.  But  the  nature  and  extent  of  this  dass  of  defenses, 
numerous  as  it  is,  are  not  veiy  criticaUy  defined,  and,  therefore, 
give  occasion  to  much  useless  litigation.  It  would,  however,  be 
irrelevant  to  examine  any  defenses  except  such  as  were  intro- 
duced on  the  trial  of  this  action.  These  involve  some  princi- 
ples which  deserve  attention,  and  which,  on  examination,  do 
not  appear  to  conflict  with  our  directions  to  the  jury. 

If  a  fraud  had  been  practiced  in  relation  to  the  property  con- 
stituting the  consideration  of  the  note  sued,  that  would  have 
been  a  fact  admissible  in  evidence  to  defeat  the  action.  Be- 
cause it  is  a  favorite  maxim  in  law,  that  fraud  destroys  every 
contract  which  it  hath  contaminated:  KeOeicLa  v.  Fleet,  7  Johns, 
824;  Janes  v.  Scriven,  8  Id.  463;  13  Id.  302;  Brown  v.  DavU^  7 
East,  480,  note.  But  no  attempt  was  made  to  prove  fraud,  and 
an  offense  of  such  an  odious  nature  is  not  to  be  presumed.  The 
weight  of  authority  as  to  warranty,  also,  appears  to  incline  in 
favor  of  its  being  a  good  defense  to  an  action  on  a  note,  when 
the  article  constituting  the  consideration  for  the  note  was  stipu- 
lated to  be  of  a  certain  quality,  and«  on  proving  to  be  otherwise. 
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iuthy  when  practioable,  been  returned  to  the  vendor:  Ouriia  t. 
Samiay,  3  Esp.  Gas.  82;  GHmaldi  t.  WkUe,  4  Id.  95;  7  East,  481, 
note;  2  Chit.  PL  100,  note;  1  Esp.  Gas.  639,  note;  7  Johns, 
331;  ESmbaU  y.  Cunningham,  4  Mass.  502  [3  Am.  Deo.  230]. 

The  pnnciple  seems  to  be,  that  as  the  article  received  is  not 
the  kind  of  article  agreed  for,  the  expected  consideration  for  the 
note  never  passed.  A  breach  of  warranty  also  subjects  the 
vendor  to  pay  all  that  is  lost  by  the  breach;  and  suffering  the 
vendee  to  avail  himself  of  this  breach  in  answer  to  a  suit  for 
the  consideration,  prevents  circuity  of  action,  and  produces  no 
difference  in  the  estimation  of  the  damage.  If  surprised  by  the 
•defense,  the  plaintiff  would  be  entitled  to  a  continuance,  for  the 
pnipose  of  preparing  to  encounter  it.  But  a  warranty,  though 
implied  as  to  the  title,  does  never,  unless  by  express  contract, 
exist  as  to  the  quality:  Parkinson  v.  Lee,  2  East,  314;  Defreewe 
V.  Tmmper,  1  Johns.  274  [3  Am.  Dec.  329];  Barmas  v.  Vemoy, 
6  Johna  5;  Emerson  v.  Brigham,  10  Mass.  197  [6  Am.  Dec.  109]. 
In  the  present  case,  however,  no  evidence  was  offered  to  prove 
an  express  warranty  in  relation  to  the  quality  of  the  size,  and 
the  implied  one  as  to  the  title  was  unbroken.  We  enter- 
tain no  doubt,  also,  that  it  would  have  been  a  good  defense  to 
this  action,  had  the  property,  which  was  the  consideration  of 
the  note,  never  passed  to  the  vendee.  This  might  have  hap- 
pened by  a  defect  of  title,  or  by  a  non-delivery  of  the  article, 
through  the  fault  of  the  vendee.  Such  circumstances  would 
show  an  original  want,  and  not  a  subsequent  failure,  of  con- 
sideration. No  part  of  what  was  stipulated  would  have  been 
delivered;  and,  consequently,  that  on  which  the  promise  was  to 
rest  would  not  exist:  2  Johns.  658;  3  Id.  466;  Hid.  547,  550; 
12  Id.  863;  5  Bos.  &  P.  136;  2  Esp.  Oas.  639. 

On  the  same  principle,  if  only  a  portion  of  the  specific  chat- 
tels, money,  or  other  subject-matter  of  the  consideration  passes, 
the  note  is  invalid  [valid  ?]  pro  lanto,  and  void  as  to  the  residue: 
€  East,  110;  Peak.  N.  P.  0.  61,  216;  7  Johns.  383.  But  in  tiie 
present  case  the  whole  article  contracted  for,  accompanied  by  a 
valid  title,  went  into  the  possession  of  the  vendee.  The  only 
remaining  ground,  then,  for  avoiding  the  note  is,  that  its  con- 
sideration has  failed  in  consequence  of  the  size  proving  to  be  a 
hod  quality.  But  it  is  vexy  correctly  settied,  that  this  circum- 
stance woiild  furnish  no  foundation  for  a  distinct  action  against 
'J*e  vendor,  either  for  the  money  paid,  or  on  a  supposed  im- 
plied warranty,  or  for  the  articles  driven  in  exchange:  Parkinson 
V.  Lee,  2  East,  314;  Emerson  v.  Bripham,  10  Mass.  197  (6  Anu 
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Deo.  109];  8ndl  y.  Mobcs,  1  JohnB.  96;  Id.  128,  274.  Inde- 
pendent of  ibis  agreement  agamst  the  defense,  we  can  dieooTer 
no  equity  in  its  enpport.  The  defendant  deliberately  giyes  his 
note  and  receiyes  the  article  stipulated  for;  and  should  its 
quality  proye  bad.  without  any  fraud  or  wazranly  by  the  Ten- 
dor,  the  yendor  is  innocent;  and  it  is  no  more  reasonable  that 
the  misfortune  should  &11  upon  him  than  upon  the  yendee. 
Without  deceit  or  a  special  contract,  the  seller  is  not  xesponsi- 
Ue  for  the  goodness  of  articles  sold;  and  the  maxim  of  caveat 
emptor  applies  in  full  force.  When  the  spedfio  chattels  thus 
purchased  are  deliyered  to  the  buyer,  all  is  passed  which  the 
parties  engage;  and  it  would  be  a  solecism  to  pronounce  that 
the  note  for  them  was  giyen  without  consideration,  whan  the 
whole  subject-matter  of  the  consideration  was  deliyered  in  oon- 
formily  to  the  contract.  The  following  cases,  adjudging  that 
the  mere  failure  of  consideration  is  no  defense  to  an  action  of 
this  description,  seem  condusiye  for  the  plaintiff:  PcBard  y« 
Lyman,  1  Day,  167  [2  Am.  Dec.  168];  Dcrkmd  y.  iMmmM^  2 
Johns.  179,  note;  ibbiuin  y.  DakSn.  4  Id.  421;  6  Id.  864, 404. 
Oonsequently  judgment  must  be  entered  on  the  yeidiet. 


Merrill  v.  Sherburnb. 

[1  HawBAMffittiaii,  ttl.] 

Aor  Oka>tdki  Kiw  Tbxal— OovanrotKurAurr  ov.— An  sot  cf  the  kgis- 
Isfeoxe  swarding  s  new  trial  in  an  action  wUeh  has  baan  daejdsd  in  a 
court  of  law  ia  an  emdaa  of  Jvdioial  powar,  sad  opannNs  isttsapaui 
iyaly;  it  1%  tberafore,  yoid. 

Tbi  opinion  states  the  case. 

Maaon^  for  the  plaintilL 

J.  8mUh,  for  the  defendants. 

By  Court,  Woodbubt,  J.  This  case  was  an  appeal  l^om  a  de< 
eree  of  the  court  of  probate  in  this  couniy,  approying  an  instrn* 
ment  which  purported  to  be  the  last  will  of  Nathaniel  Ward. 

It  appeared  from  the  copies  of  the  proceedings,  and  the  ad« 
missions  of  the  parties,  that  on  the  sixth  day  of  June,  a.  n. 
1806,  Ward  died;  that  in  the  instrument  before  mentioned,  all 
his  property  was  deyised  to  Benjamin  Merrill,  the  plaintiff's  in- 
testate; that  on  the  twenty-third  day  of  the  same  month,  Mer« 
till  obtained  a  decree  of  the  court  of  probate,  approying  and 
allowing  in  common  form  said  instrument  as  the  last  will  ol 
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Wttd;  that  Merrill  fhereapon  took  and  retained  quiet  possea- 
ibn  of  said  pxoperfy  tdll  December  28, 1812,  when  the  defend- 
aolBy  being  heirs  at  law  of  Ward,  petitioned  the  conrt  of  probate 
to  reconsider,  in  solemn  form,  the  decree  before  mentioned, 
and  to  disallow  said  instrument;  that  on  the  fourth  of  Febru- 
«7»  1818,  said  court  did  reconsider  and  affiim  the  former  de- 
cree; that  the  defendants  claimed  an  appeal  therefrom  to  the 
•aperior  court,  in  which,  the  appeal  having  been  entered,  all 
the  issaes  joined  between  the  parties  were,  at  Noyember  term, 
1813,  found  against  said  Merrill;  that  he  then  made  a  motion 
for  a  new  trial,  which,  after  a  full  hearing,  was  refused;  and  at 
Norember  term,  1814,  final  judgment  was  gendered  that  the  de- 
cree of  the  court  of  probate  be  reversed,  and  said  instrument 
disaUowed.  Merrill  then  petitioned  the  legislature  for  another 
trial,  and  thej,  at  their  June  session,  a.  d.  1817,  passed  an  act 
granting  to  the  plaintiff  as  administratrix  of  Merrill,  at  that 
time  deceased,  liberty  to  re-enter  said  cause  in  the  superior 
eoort,  and  there  have  it  retried  like  common  cases  of  review. 
Porsoant  to  that  act  the  plaintiff  served  a  copy  of  it  on  the  de- 
fendants, which  required  them  to  appear  in  this  court  at  Sep- 
tember term,  1817,  and  proceed  to  a  new  trial  of  the  cause. 
The  names  of  the  parties  were  at  that  term  entered  on  the 
docket,  and  the  defendants  appearing  moved  the  court  to  quash 
the  proceedings,  on  the  ground  that  the  act  of  the  legislature 
was  unconstitntionaL  llie  cause  was  continued  for  argument 
on  that  motion,  and  is  now  to  be  decided. 

It  involves  a  question  of  no  small  magnitude;  for  the  motion 
oDotains  a  chaige  that  encroachments  have  been  made  upon 
eonstitntional  rights;  and  though  in  form  the  measures  of  a 
branch  of  the  government  towards  a  few  individuals  only  are 
airaigned,  yet  in  substance  these  measures  affect  the  interest  of 
aU,  as  the  rule  of  construction  adopted  to-day  may  become  a 
precedent  to-morrow,  and  be  adduced  to  vindicate  or  oppose 
similar  conduct  towards  every  member  of  society.  The  alarm 
thus  excited  induces  most  people  to  listen  to  such  charges  with 
great  readiness;  and  it  would  not  be  unnatural  for  courts  in  ex- 
amining those  charges,  sometimes  to  fancy  the  existence  of  what 
is  only  feared. 

Perhaps,  also,  it  is  inseparable  from  the  structure  of  the  leg- 
islative and  judicial  departments,  that  jealousies  should  arise 
between  them  as  to  the  exercise  of  their  respective  powers;  for 
thej  were  intended  in  some  degree  to  be  mutual  checks:  Millar 
on  Banks,  287;  Federalist,  Nos.  47,  78;  and  though  thus  situ- 
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atedy  both  ought  to  rejoioe  that  their  own  errors  can  be  discoT- 
ered  and  corrected;  yet  such  are  the  dispositions  of  mankind 
that  collision  is  often  the  consequence  of  these  checks;  and  en* 
croachments  are  suspected  where  none  are  meditated,  and  when 
in  truth  the  obnoxious  measures  were  only  new  exercises  or 
legitimate  powers.  To  detect  mistakes  in  others  is  likewise 
flattering  to  the  Yanitj  and  ingenuity  of  some. 

From  these  and  similar  circumstances,  therefore,  it  has  hap- 
pened that  questions  of  this  nature  haye  not  always  been  exam- 
ined with  that  coolness  and  patience  which  their  importance 
deserved;  and  that  since  the  adoption  of  our  constitutions, 
courts  of  justice,  as  well  as  legislative  bodies,  have  furnished 
some  complaints  that  their  jurisdiction  has  been  violated,  when 
those  complaints  were  not  founded  upon  sound  principles  or 
respectable  precedents.  Conscious  of  the  force  of  these  con- 
siderations, we  have,  in  the  present  cause,  experienced  consid- 
erable embarrassment;  but  duty  has  compelled  us  to  act,  and  it 
hardly  need  be  repeated  that  we  have  attempted  to  divest  our- 
selves of  every  feeling  except  an  earnest  desire  to  perform  what 
duty  indicated.  It  must  be  admitted  that  courts  ought  to  de- 
cide according  "  to  the  laws  of  the  land,"  all  cases  which  are  sub- 
mitted to  their  examination.  To  do  this,  however,  we  must  ex- 
amine those  laws:  Federalist  No.  78;  7  Johns.  494  [Daeh  v.  Van 
Kleeck,  5  Am.  Dec.  291];  8  Cook,  7;  6  Bac.  Stat.  11.  The  con- 
stitution is  one  of  them,  and  "  is,  in  fact,  and  must  be  regarded 
by  the  judges  as  a  fundamental  law :"  Federalist  No.  78.  It  was 
created  by  the  people  who,  in  our  republics,  are  '*  the  supreme 
power:"  Bill  of  Bights,  art.  8;  and  it  being  the  expression  of  their 
vrill,  their  agents,  as  are  all  the  branches  of  government  (Bill  of 
Bights,  art.  8),  can  perform  no  act  which,  if  contrary  to  that 
will,  should  be  deemed  lawful.  '*  To  deny  this  would  be  to 
a£Srm  that  the  deputy  is  greater  than  his  principal;  that  the 
servant  is  above  his  master;  that  the  representatives  of  the 
people  are  superior  to  the  people  themselves;  that  men  acting 
by  virtue  of  power  may  do  '  not  only  what  their  powers  do  not 
authorize,  but  what  they  forbid.'  "  Their  oaths  of  office,  too, 
prohibit,  and  the  constitution  itself  in  express  terms  prohibits 
the  legislature  from  making  "laws  repugnant  or  contrary  to 
the  constitution."  "If,  then,  there  should  happen  to  be  an 
irreconcilable  variance  between  the  constitution  and  a  statute, 
that  which  has  the  superior  obligation  and  validity  ought,  of 
course,  to  be  preferred;  in  other  words,"  "  the  intention  of  the 
people  ought  to  be  preferred  to  the  intention  of  their  agents." 
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"Nor  does  this  conclusion  by  any  means  suppose  a  superiority 
of  the  judicial  to  the  legislative  power.  It  only  supposes  that 
the  power  of  the  people  is  superior  to  both;  and  that  where 
the  will  of  the  legislature,  declared  in  its  statutes,  stands  in 
opposition  to  that  of  the  people,  declared  in  the  constitution, 
the  judges  ouf^fht  to  be  governed  by  the  latter  rather  than  the 
fonner.  They  ought  to  regulate  their  decision  by  the  funda- 
mental laws,  rather  than  by  those  which  are  not  fundamental/' 
Our  ooofidence,  also,  in  the  liberality  of  the  legislature  is  such 
that  when,  through  inadvertence  or  mistake  they  have  passed 
an  UDauthorized  act,  we  believe  that  should  the  unpleasant 
task  of  adjudging  it  void  devolve  upon  us,  they  would  think 
the  task  is  performed  only  from  a  conviction  that  the  act  is, 
in  the  clearest  maimer,  unconstitntional,  and  that  our  right 
and  duty,  so  to  pronounce  it,  are  both  unquestionable:  3 
DalL  386;  1  Cranch,  175;  4  Mass.  1  [Coffin  v.  Coffin,  3  Am. 
Dec.  189];  6  Id.  533;  6  Id.  77,  375;  10  Id.  391;  11  Id.  402 
[Bolden  v.  James,  6  Am.  Dec.  174];  12  Id.  253;  4  Johns.  75, 
80;  8  Id.  888;  9  Id.  464;  1  Oal.  19.  To  determine  whether 
its  act,  which  awarded  a  new  trial  to  the  plaintiff,  was  thus 
nnooDstitntional,  it  is  necessary  to  ascertain  what  was  the 
natoie  and  effect.  When  Ward  died,  all  his  estate  descended 
to  the  defendants,  unless  by  him  devised  to  other  persons: 
Stat.  207.  Iferzill  claimed  that  it  had  been  "  devised"  to  him; 
the  defendants  questioned  it;  a  controversy  commenced;  legal 
ptoceedingB  were  instituted;  and  after  two  hearings  on  the 
merits,  and  after  a  new  trial  had  been  asked  and  refused,  it  was 
Mljudged  that  Ward  had  made  no  valid  devise  of  his  estate. 
Being  dissatisfied  with  these  decisions,  Merrill  transferred  his 
application  for  a  new  trial  to  the  legislature.  They  examined 
his  testimony  and  heard  counsel.  They  then,  by  the  present 
act,  enabled  him  "  to  enter  said  cause  anew  at  the  superior 
oomt,''  and  directed  ''  that  said  cause  have  a  day  in  said  court, 
and  shall  be  heard,  tried  and  determined  in  said  court  upon 
pleadings  had  in  the  former  trial;  and  the  said  court  are  hereby 
authorized  and  empowered,  upon  said  new  trial,  to  affirm  or 
reverse  the  former  judgment  or  decree,  had  on  the  appeal 
aforesaid,  as  the  said  new  trial  may  terminate  for  or  against 
either  parfy,"  etc. 

This  does  not  empower  the  court  in  their  discretion  to  grant 
or  refuse  a  new  trial;  but  directs  that  "  the  cause  shall  be 
heard"  again;  and  thus  amounts  to  an  absolute  reversal  of  the 
jadgment  in  November,  1814,  against  the  motion  of  Merrill,  for 
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anothe  trrial,  and  also  to  an  alteration  of  the  judgment  on  the 
meiite,  from  a  final  and  absolute  judgment  to  a  judgment  which 
this  court  might  **  aflSxm  or  reyerse/'  as  the  said  *'  new  trial 
might  terminate  for  or  against  either  party/'  Whether,  in  their 
Inquiries,  the  legislature  and  the  court  proceeded  upon  tlie 
same  or  different  evidence  doth  not  change  the  nature  and  effect 
of  the  act,  when  stripped  of  the  forms  of  legislation,  beeauae, 
unless  it  virtually  reversed  the  judgment  which  was  rendered 
against  the  motion  of  the  plaintiff,  and  altered  as  above  men- 
tioned, the  judgment  on  the  merits,  they  could  be  pleaded  in 
bar  to  the  present  proceedings;  and  we  should  not  be  justified 
in  holding  another  trial,  and  in  rendering  another  judgment  in 
this  case,  while  the  first  judgment  remained  in  full  force. 

Such  being  the  operation  of  the  act,  it  becomes  proper  to 
examine:  1.  Whether  the  passage  of  it  was  not  an  exercise  of 
judicial  powers;  2.  If  it  was,  whether  our  legislature  are  a 
branch  of  the  judiciary;  8.  If  they  are  not,  it  will  then  remain 
to  inquire,  whether  the  legislature,  either  by  special  clauses  in 
the  constitution,  or  as  a  mere  legislative  body,  possess  author- 
ity to  pass  an  act  containing  such  provisions  as  the  act  under 
consideration. 

1.  No  particular  definition  of  judicial  powers  is  given  in  the 
constitution;  and  considering  the  general  nature  of  the  instru- 
ment, none  was  to  be  expected.  Oritical  statements  of  the 
meanings  in  which  all  important  words  were  employed  would 
have  swollen  into  volumes;  and  when  those  words  possessed  a 
customary  signification,  a  definition  of  them  would  have  been 
useless.  But  ''powers  judicial/'  ''judiciary  powers,'*  and 
**  judicatories,"  are  all  phrases  used  in  the  constitution;  and 
though  not  particularly  defined,  are  still  so  used  to  designate 
with  clearness  that  department  of  government  which  it  was  in- 
tended should  interpret  and  administer  the  laws.  On  general 
jprinciples,  therefore,  those  inquiries,  deliberatioDs,  orders,  and 
.decrees  which  are  peculiar  to  such  a  department,  must,  in  their 
^lature,  be  judicial  acts.  Nor  can  they  be  both  judicial  and 
legislative;  because  a  marked  difference  exists  between  the  em- 
ployments of  judicial  and  legislative  tribunals.  The  former 
decide  upon  the  legality  of  claims  and  conduct;  the  latter  make 
rules  upon  which,  in  connection  with  the  constitution,  those 
decisions  should  be  founded.  It  is  the  province  of  judges  to 
determine  what  is  the  law  upon  existing  cases:  6  Bac.  Stat.  11; 
2  Oranch,  272;  7  Johns.  498  [Dash  v.  Van  Kleeck,  5  Am.  Deo. 
291].    In  fine,  the  law  is  applied  by  the  one,  and  made  by  the 
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other.  To  do  the  first,  therefore,  to  compare  the  oLums  of  par* 
ties  with  the  laws  of  the  land  before  established,  is,  in  its 
nature,  a  judicial  act.  But  to  do  the  last,  to  pass  new  mles  for 
the  regulation  of  new  controversies,  is  in  its  nature  a  legislative 
act;  and  if  those  roles  interfere  with  the  past  or  the  present, 
and  do  not  look  wholly  to  the  future,  they  violate  the  definition 
of  a  law,  *'  as  a  rule  of  civil  conduct:"  1  Bl.  Com.  44.  Because 
no  rule  of  conduct  can,  vrith  consistency,  operate  upon  what 
oeemred  before  the  rule  itself  was  promulgated. 

It  is  the  province  of  the  judicial  power  also  to  decide  private 
diq^utes  "between  or  concerning  persons:''  Oonst  9;  but  of 
l^g^ahtive  power,  to  regulate  public  concerns,  and  to  "  make 
hws"  for  the  benefit  and  welfare  of  the  state:  Oonst.  7.  Nor 
does  the  passage  of  private  statutes  conflict  vnth  these  prin- 
ciples, faeoaofle  such  statutes,  when  lawful,  are  enacted  on  peti- 
tion, or  by  the  consent  of  al)  concerned;  or  else  they  forbear  to 
interfere  irith  past  transactions  and  vested  rights:  2  Johns.  268; 
8  Co.  188»  a;  1  Inst.  176;  2  Cranch,  841,  845;  1  Bl.  Com.  844, 
345.  As  the  legislature,  then,  in  the  act  under  consideration, 
edjodicated  on  a  case  which  had  already  happened,  and  had 
been  litigated  between  individuals,  their  proceedings  must,  on 
genend  piino^es,  be  deemed  an  exercise  of  judicial  powers. 
But  regarded  in  a  more  particular  sense,  thie  character  of  their 
pvoceedingB  cannot  be  different. 

A.  legal  process  had  been  instituted  in  a  subordinate  court; 
had  been  heard,  and  then,  by  appeal,  carried  to  a  higher  tri- 
bonaL  It  had  been  reheard  in  that  tribunal,  and,  after  amotion 
for  a  new  trial  was  overruled,  a  final  judgment  had  been  ren- 
dered, which,  by  existing  statutes,  closed  the  controversy  for- 
ever. The  legislature  then  undertake  to  revise  these'  proceed- 
ings; they  convene  the  parties,  canvass  the  evidence,  and 
afterwards  reverse,  in  substance,  the  interlocutory  judgment, 
and  materially  alter  the  effect  of  the  final  judgment  of  this  court. 
If  these  doings  of  the  legislature  are  considered  a  mere  continua- 
tion of  the  former  doings  of  the  courts,  then,  as  those  former  ones 
were  judicial,  so  are  these.  But  if  they  are  considered  as  dis- 
connected vrith  the  former  doings,  they  are  still  judicial,  on 
account  of  their  nature  and  effect.  The  grant  of  a  new  trial 
belongs  to  the  courts  of  law  from  immemorial  usage.  The 
power  to  grant  a  new  trial  is  incidental  to  their  other  powers. 
It  is  a  judgment  in  relation  to  a  private  controversy,  affects 
what  has  already  happened,  and  results  from  a  comparison  of 
endance  and  ^if^it»»  with  the  existing  lawa.    It  will  not  be  de- 
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Bied  that  the  consideration  and  decision  by  the  superior  court, 
of  the  motion  for  this  same  new  trial  was  an  exercise  of 
judicial  power.  If  so,  a  consideration  and  decision  upon  the 
same  subject  by  the  legislature  must  be  an  exercise  of  power  of 
the  same  description;  for  what  is  in  its  nature  judicial  to-day, 
must  be  judicial  to-morrow  and  forever.  The  drcumstanoe, 
also,  that  the  legislature  themselves  did  not  proceed  to  make 
a  final  judgment  on  the  merits  of  the  controversy  between  these 
parties,  cannot  alter  the  character  of  the  act  granting  a  new 
trial.  To  award  such  a  trial  was  one  judicial  act,  and  because 
they  did  not  proceed  to  perform  another,  by  holding  that  trial 
before  themselves,  the  first  act  did  not  become  any  more  or  less 
a  judicial  one.  We  apprehend,  therefore,  that  the  character  of 
the  act  under  consideration  must  be  deemed  judicial.  This 
position  will  probably  be  less  doubted  than  the  position  that 
our  constitution  has  not  confided  to  the  legislature  the  jxxwerto 
pass  such  an  act.  But  that  power,  if  confided,  must  be  exer- 
cised by  the  legislature  as  a.  branch  of  the  judiciary,  or  under 
some  special  provision,  or  as  a  mere  legislative  body. 

2.  Our  next  inquiry  then,  is,  whether  they,  as  a  branch  of 
the  judiciary,  are  enabled  to  exercise  it.  No  article  in  the  con- 
stitution can  be  designated,  which,  in  specific  terms,  makes  the 
legislature  a  branch  of  the  judiciary.  Consequently,  if  they  are, 
it  must  depend  upon  inference,  and  that  inference,  it  is  admit- 
ted, can  be  drawn  from  nothing  but  the  grant  of  powers  to  the 
general  court,  and  from  the  thirty-first  and  thirty-seventh  arti- 
cles in  the  bill  of  rights.  By  that  grant  they  are  invested  *'witb 
full  authority  to  make  all  manner  of  wholesome  and  reasonable 
orders,  laws,  statutes,  ordinances,  directions  and  instructions, 
either  with  penalties  or  without,  so  as  the  same  be  not  repugn 
nant  or  contrary  to  this  constitution."  But  nothing  is  here 
said  of  decrees,  or  judgments,  or  of  judicial  power.  The  phrase^ 
ology  is  altogether  peculiar  to  legislative  subjects.  Though 
styled  "The  general  court  of  New  Hampshire"  (Const.  9;  3 
Cok.  Pref.  7),  they  are  considered  in  the  first  section  to  be 
merely,  "the  supreme  legislative  power."  The  constitution 
then  proceeds  to  state,  not  that  this  general  court  shall  be  a 
branch  of  the  judiciary,  but  that  "they  shall  forever  have  full 
power  and  authority  to  erect  and  constitute  judicatories;"  not 
that  they  themselves  shall  hear  and  txy  private  controversies, 
but  that  the  "  courts  of  record"  soconsdtuted  "  shall  be  holden 
in  the  name  of  the  state,  for  the  hearing,  trying  and  determin- 
ing all  manner  of  crimes,  offenses,  pleas,  processes,  plaints,  ac« 
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tionB,  caoseB,  and  things  whatsoeyer,  arifidng  or  happening 
within  this  state,  or  between  or  concerning  persons  inhabiting 
or  redding  or  brought  within  the  same." 

As  to  the  thirty-first  article  of  the  bill  of  rights,  it  merely 
provides  that  "  the  legislature  shall  assemble  for  the  redress  of 
public  grieyanoes,  and  for  making  such  laws  as  the  public  good 
maj  require."  Yet  "  the  grieyance  "  attempted  to  be  redressed 
hj  the  act  under  consideration  was  not  a  **  public  "  one;  and  if 
it  were,  the  obyious  meaning  of  the  article  is,  that  such  griey- 
Asees  should  be  redressed  by  "laws,"  and  not  by  proceedings 
which  are  in  their  nature  judgments.  The  constitution  after- 
wards oonfera  upon  the  legislature  only  legislatiye  power,  for 
the  purpose  of  effecting  that  "  redress." 

The  thirty-seyenth  article  is  more  ambiguous.  It  declares 
that  in  the  goyemment  of  this  state  "  the  three  essential  powers 
hereof,  to  wit^  the  legislatiye,  executiye  and  judicial,  ought  to 
he  kept  as  separate  from  and  independent  of  each  other  as  the 
nature  of  a  free  goyemment  will  admit,  or  as  is  consistent  with 
the  chain  of  connection  which  binds  the  whole  fabric  of  the 
eonstitntion  in  one  indissoluble  bond  of  union  and  amity." 

It  has  been  contended,  and  we  with  readiness  admit,  that 
from  the  doee  of  this  article  the  inference  is  clear  that  our  eon- 
stitntion did  not  intend  to  make  a  total  separation  of  the  three 
poweia  of  the  goyemment.  The  executiye  was  to  be  united 
with  the  legidatiye  in  the  passage  of  laws;  and  the  former  was 
to  depend  upon  the  latter  for  his  salary.  A  part  of  the  judi- 
darj,  too,  was  united  with  a  part  of  the  legislature  in  the  trial 
of  some  impeachments;  and  all  of  the  judiciary  were  made  de- 
pendent on  the  executiye  for  appointments,  and  on  the  logisla- 
tive  and  executiye  for  the  erection  of  courts,  the  apportionment 
of  jurisdiction,  for  compensation,  and  for  remoyal  by  address. 

But  these  connections  and  dependencies  are  not  left  to  impU- 
estion;  they  are  all  created  by  subsequent  express  provisions, 
and  the  aboye  article  was  probably  clothed  in  such  cautious 
language  that  it  might  not  conflict  with  those  provisions:  Fed- 
enhat.  No.  47,  Mr.  Madison.  It  means  no  more  than  a  similar 
article  in  the  Illinois  constitution,  which,  after  diyiding  the 
powers  of  goyemment,  proceeds  to  say  (16  Niles'  Begister,  93): 
"that  no  person  or  collection  of  persons,  being  one  of  those 
departments,  shall  exercise  any  power  properly  belonging  to 
either  of  the  others,  except  as  hereinafter  expressly  directed  or 
permitted."  For,  in  our  constitution,  if  any  one  power,  not 
afterwards  expressly  permitted  or  properly  belonging  to  one 
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department,  could  be  exerciBed  by  it  thzoogh  implication^  these 
eonseqaences  will  follow:  either  that  no  powers  need  have  been 
expressly  permitted  or  apportioned^  as  the  whole  could,  throogh 
implication,  be  exercised  by  either  branch;  or  that  though  some 
are  expressly  apportioned,  others  may  be  implied  and  expressed 
contrary  to  the  spirit  of  what  are  so  apportioned. 

As  the  thirty-seventh  article,  then,  declares  the  general  pro- 
priety of  a  separation  between  the  different  departments  of  gov- 
amment,  and  as  it  contains  no  qualifications  of  that  principle 
which  are  inconsistent  with  excluding  the  legislature  from  judi- 
cial powers  properly  belonging  to  another  department,  no  infer- 
ence from  this  article  can  be  deduced  that  the  legislature  were 
intended  to  be  a  branch  of  the  judioiaiy.  In  fine,  thai  they 
were  not  so  intended  by  this  or  any  other  part  of  the  constitu- 
tion is  manifest  from  many  more  circumstances,  some  of  which 
it  may  be  proper  to  enumerate.  At  the  formation  of  our  preeent 
constitution,  whaterer  might  have  been  the  prior  connection 
between  the  legialatiTC  and  judicial  departments,  a  great  solici- 
tude existed  to  keep  them  thenceforward,  on  the  subject  of  pri- 
vate controversies,  perfectiy  separate  and  independent:  BL 
Com.  App.  A;  Letter  of  Judges  Supreme  Oourt  of  the  United 
States,  April,  1872. 

It  was  well  known  and  considered  that ''  in  the  distinct  and 
separate  existence  of  the  judicial  power  consists  one  main  pre- 
servative of  the  public  liberty :  Bl.  Com.  269;  that  indeed '  there 
is  no  liberty  if  the  power  or  judging  be  not  separated  from  the 
legislative  and  executive  powers:'  "  Montesquieu,  B.  11,  Co.  6. 
In  other  words  that  *  *  the  union  of  these  two  powers  is  tyranny  i" 
7  Johns.  608;  or,  as  Mr.  Madison  observes,  "may  justly  be 
pronounced  the  very  definition  of  tyranny:"  Federalist,  No.  47; 
or  in  the  language  of  Mr.  Jefferson,  "  is  precisely  the  definition 
of  despotic  government:"  Notes  on  Yirginia,  196. 

Not  a  single  constitution  therefore  exists  in  the  whole  Union^ 
which  does  not  adopt  this  principle  of  separation  as  a  part  of 
its  basis:  Federalist,  No.  81;  1  Bl.  Com.  App.  126,  Tucker^s 
Ed.;  8  Niles'  Register,  2;  4  Id.  400.  We  axe  aware  that  in 
Connecticut,  till  lately,  and  still  in  New  York,  a  part  of  their 
legislature  exercises  some  judicial  authority:  4  Niles'  Begister, 
443.  This  is  probably  a  relic  of  the  rude  and  monarchical  gov- 
ernments of  the  eastern  world;  in  some  of  which  no  division 
of  powers  existed  in  theory,  and  very  littie  in  practice.  Even 
in  England,  the  executive  and  judicial  departments  were  once 
united:  1  Bl.  Com.  267;  2  Hutch.  Hist.  107.    And  when  our 
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ftooesion  emigrated  hither,  they,  from  imitation^  smaUness  of 
nombers  and  attachment  to  popular  forms,  vested  often  in  one 
department  not  only  distinot,  bat  sometimes  uniTersal,  powers: 
2  Wils.  Work,  60;  1  Minofs  Hist.  27;  1  Hutoh.  Hist.  80;  3 
Id.  250,  414. 

The  practice  of  their  assemblies  to  perform  judicial  acta 
{Calderf.  BuU,  8  Dall.  386)  has  contributed  to  produce  an  im- 
pression that  our  legislatures  can  also  perform  them.  But  it 
Bboold  be  remembered  that  those  assemblies  were  restrained 
by  no  constitutions,  and  the  erils  of  this  practice  (Federalist, 
No.  44)  united  with  the  increase  of  political  science,  have  pro- 
duced the  very  changes  and  prohibitions  before  mentioned. 
The  exoeptiona  in  Connecticut  and  New  York  do  not  afiEect  the 
ugument,  because  those  exceptions  are  not  implied,  but  de- 
tailed in  specific  terms  in  their  charters;  and  this  power  also,  as 
in  the  house  of  lords  in  England,  is  in  those  states  to  be  exer- 
eised  in  the  form  of  judgments  and  not  of  laws,  and  by  one 
hianch,  and  not  l^  all  of  the  legislature:  4  Niles'  Begister,  444. 
"  The  entire  legislature  can  perform  no  judiciary  act:"  Federal- 
ist, No.  47.  It  is  questionable  whether  at  this  day  such  an  act 
hj  sU  the  branches  of  the  British  Parliament,  though  in  theory 
omnipotent,  could  be  inforced:  1  Bl.  Com.  44;  2  Id.  844. 
"There  ia  a  statute,  made  in  the  fourth  year  of  King  Henry 
IV.,  Ch.  22,  whereby  it  is  enacted  that  judgment  given  by  the 
king's  courts  shall  not  be  examined  in  the  chancery,  parliament, 
nor  elsewhere:"  Doctor  and  Student,  Dialogue  1,  ch.  8. 

Be  this,  howerer,  as  it  may  in  that  country,  one  great  object 
of  constitutions  here  (Federalist,  No.  81),  was  to  limit  the  pow- 
ers of  all  the  departments  of  government:  Bill  of  Bights,  arts. 
1, 7,  8,  88.  And  our  constitution  contains  many  express  pro- 
visions in  relation  to  them,  which  are  whoUy  irreconcilable  with 
the  exercise  of  judicial  powers  by  the  legislature,  as  a  branch 
of  the  judidaxy •  Tl^t  clause  which  confers  upon  tiie  ' '  general 
court  "the  authority  ''to  make  laws,'' provides,  at  the  same 
time,  that  they  must  not  be  ''repugnant  or  contrary  to  the 
constitution."  One  prominent  reason  for  creating  the  judicial 
distinct  from  the  other  legislative  department,  was  that  the 
former  might  determine  when  laws  were  thus  "  repugnant," 
and  so  operate  as  a  check  upon  the  latter,  and  as  a  safeguard 
to  the  people  against  its  mistakes  or  encroachments.  But  the 
judiciary  would  in  every  respect  cease  to  be  a  check  on  the 
legislature,  if  the  legislature  could  at  pleasure  revise  or  alter 
•ny  of  the  judgments  of  the  judiciary.    The  legislature,  too» 
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would  thus  become  the  court  of  last  xesorty  "the  superior 
court/'  or  '*  supreme  judicial"  tribunal  of  the  state;  and  those 
expressions  so  often  applied  to  this  court  in  the  constitution, 
Oonst.,  7,  9y  22,  20,  would  become  gross  misnomers.  If  our 
legislators,  too,  possessed  such  high  judicial  powers,  much 
consistency  cannot  exist  in  the  provision,  that  "upon  im- 
portant questions  of  law  and  upon  solemn  occasions,"  thej 
may  be  advised  by  the  justices  of  this  court;  which,  on  the 
above  principle,  is  inferior  and  subordinate.  Kor  is  this  all. 
"  Every  reason  which  recommends  the  tenure  of  good  behavior 
for  judicial  officers,  militates  against  placing  the  judiciary 
power  in  the  last  resort  in  a  body  composed  of  men  chosen  for 
a  limited  period.  Men,  too,  not  selected  for  their  knowledge 
of  the  laws,  nor  with  a  view  to  those  other  qualifications  which 
fit  men  to  be  judges: "  Hamilton's  Works,  256.  Nor  are  our 
legislators  commissioned  and  sworn  in  any  manner  as  judicial 
officers  are  required  to  be.  Kor  can  they,  like  judges,  for  mal- 
conduct,  be  removed  by  address  or  impeachment*  Because  tho 
house  themselves  are  the  tribunal  to  try  impeachments;  and 
both  united  are  the  bodies  authorized  to  present  addresses  for 
removals:  Const.  18.  Nor  can  it  easily  be  conceived  that  the 
judiciary  are  independent  of  the  legislature  to  any  extent,  how- 
ever small,  if  the  legislature  itself  compose  a  part  of  that  judi- 
ciary. 

Certain  reasons  induce  us  to  rest  this  opinion  upon  general 
principles;  but  under  this  point  it  may  not  be  unimportant  to 
notice  one  consideration  of  a  particular  nature.  The  constitu- 
tion itself  seems  to  declare  what  tribunals  shall  exercise  juris- 
diction over  the  subject-matter  of  the  dispute  between  the  pres- 
ent plaintiff  and  defendants.  For  it  says,  in  express  language, 
that  till  other  provisions  are  made,  the  probate  of  wills  "  shall 
be  exercised  by  the  judges  of  probate,"  and  "  all  appeals  from 
the  respective  judges  of  probate  shall  be  heard  and  tried  bj 
the  superior  court:"  Const.  20.  No  provisions  have  since  been 
made  which  transferred  any  part  of  the  above  power  to  the  leg- 
islature. 

In  deciding  an  abstract  question  like  this,  it  cannot,  we  ap- 
prehend, be  material,  whether  a  view  is  provided  in  appeals 
from  courts  of  probate;  or  whether,  after  judgment  in  such 
appeals,  a  new  trial  could  be  awarded  by  this  court  on  petition 
by  the  party  aggrieved.  Because,  if  all  our  statutes  on  reviews 
And  new  trials  were  repealed  to-morrow,  the  legislature  would 
possess  no  more  authority  to  exercise  judicial  powers  than  they 
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now  po686fi8,  as  their  authority  was  confined  and  limited  bj 
the  people  at  the  formation  of  the  conBtitation«  and  must  oon- 
tinne  as  it  was  then,  until  the  constitution  itself  is  altered.  A 
difiSBrent  construction  would  enable  the  legislatore,  if  the  court 
ct  common  pleas  was  abolished,  to  issue  writs  and  trjr  causes 
till  other  courts  for  that  purpose  were  oiganized;  and  if  no 
sherijBb  happened  to  be  in  office,  to  proceed  also  to  serve  the 
writs  issued  by  themselyes. 

3.  As  our  legislature,  then,  are  not  a  branch  of  the  judidaxy, 
it  only  remains  to  inquire,  whether,  without  being  made  a  branch 
of  the  jndidaiy,  they  are,  either  by  special  clauses  in  the  con- 
stitution, or  as  a  mere  legislative  body,  authorized  to  pass  the 
act  under  consideration. 

The  people  being  supreme,  might,  without  intending  to  make 
the  legislature  a  branch  of  the  judidaiy,  have  invested  them, 
by  some  special  clause,  with  that  judicial  power  which  was  ex- 
ercised in  this  act.  But  no  such  clause  has  been  found  in 
the  oonstitution,  and  without  such  a  clause  it  would  be  most  un- 
muxantable  to  presume  that  the  people  intended  to  confer  this 
judicial  power  on  the  legislature,  when  all  the  reasons  before 
mentioned,  and  the  spirit  of  the  peoples'  langaage  in  the  whole 
instmrnenty  forbid  such  a  presumption.  If  our  general  court, 
then,  were  in  any  capacity  authorized  to  pass  this  act,  it  must 
have  been  in  that  of  mere  legislators.  The  legislative  power 
is  sorely  one  of  the  most  honorable  and  useful  in  all  govem- 
menla.  We  should  be  among  the  last  persons  inclined  to  im- 
pair its  rights.  As  it  emanates  more  immediately  from  the 
people,  it  should  also  be  ample,  in  order  that  the  grievances  of 
the  people  may  be  redressed;  and  we  entertain  no  doubt  that 
in  this  state,  all  its  acts  of  a  legislative  character,  not  prohibited 
fay  our  constitution,  should  be  supported  and  construed  favora- 
bly: Ikuh  V.  Van  Kleeck,  7  Johns.  477  [6  Am.  Dec.  291].  But 
those  acts  must,  in  substance,  be  of  a  legislative  character. 
Their  form  is  immaterial.  They  must  be  laws,  must  be  con- 
£ned  to  subsequent  occurrences.  For  the  vexy  nature  and 
effect  of  a  new  trial  is  a  rule  for  future  cases:  7  Johns.  603  [5 
Am.  Dec.  291].  They  must,  too,  in  general,  be  rules  prescribed 
for  civil  conduct  to  the  whole  community,  and  not  a  '*  transient, 
sodden  order  from  a  superior  to,  or  concerning  a  particular  per- 
son:" 1  BL  Com.  44.  For  every  subject  of  this  state  is  entitied 
to  a  certain  remedy,  by  having  recourse  to  the  laws:  Const.  14; 
hot  an  act  which  operates  on  the  rights  of  property  of  only  a 
few  individuals,  vrithout  their  consent,  is  a  violation  of  the 
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equality  of  priTileges  guaranteed  to  evexy  subject.  It  is  also 
an  inteif  erenoe  with  existing  interests,  and  prescribes  a  new  rule 
for  the  regulation  of  them,  after  they  have  become  Tested.  This 
is  forbidden  by  first  principles.  ''  Veiani  legea  aacrae,  vetani 
duodecim  iabulof  legis  privatia  hominibus  irrogare,  id  enwi  est  priv- 
Uegium :"  Cicero,  De  Leg.  8, 19.  Acts  of  the  legislature,  too, 
which  look  back  upon  interests  ahready  settled,  or  eyents  which 
haye  already  happened,  are  retrospective;  and  our  constitution 
has,  in  direct  terms,  prohibited  them,  because  "  highly  injuri- 
ous, oppressive  and  unjust:*'  Bill  of  Bights,  art.  23.  But  per- 
haps  their  invalidity  results  no  more  from  this  express  prohibi- 
tion than  from  the  circumstances  that,  in  their  nature  and 
e£Eect,  they  are  not  within  the  legitimate  exeroiBe  of  legislative 
power.  For  though  under  the  name  of  ex  patUfado  laws,  when 
**  made  for  the  punishment  of  oiFenses,"  8  Dall.  886;  9  Mass. 
863;  1  Bl.  Com.  46,  they  have  long  been  severely  reprobated, 
because  more  common  in  times  of  conmiotion,  and  beoanse 
ihey  endanger  the  character  and  person,  as  well  as  the  prop- 
erty, yet  laws  for  the  decision  of  civil  causes,  made  after  the 
facts  on  which  they  operate,  ex  jure  poeifado,  are  alike  "retro- 
spective,'' and  rest  on  reasons  alike  fallacious:  7  Johns.  495 
[Dash  V.  Van  Eleeck,  6  Am.  Dec.  291];  1  Bay,  107;  Bac.  Stat.  6; 
8  Hamilton's  Works,  264;  7  Mass.  885. 

We  wish  it  to  be  distincUy  understood,  however,  that  acts  of 
the  legislature  are  not  vrithin  the  above  prohibitions,  unless  they 
operate  on  the  interests  of  individuals,  or  of  private  corx>ora- 
tions:  Trustees  of  Dartmouth  CoUege  v.  Woodward,  1  N.  H.  111. 
Nor  are  they  vrithin  them,  when,  in  an  implied  or  express  man- 
ner, the  parties  affected  have  consented  to  their  passage;  as  all 
public  officers  impliedly  consent  to  alterations  of  the  institu- 
tions in  which  they  officiate,  provided  the  public  deem  it  expe- 
dient to  introduce  a  change.  So,  all  citizens  consent  to  the 
passage  of  acts  which  the  constitution  in  express  terms  has  en- 
abled the  legislature  to  make,  though  those  acts  might  other- 
wise be  unjustifiable;  because  all  either  aided  to  form,  or  bj 
living  under,  are  presumed  to  adopt,  the  constitution:  6  Bac 
Stat.;  4  Inst.  1.  Thus  the  constitution  has  ratified  ''acts 
respecting  the  persons  or  estates  of  absentees:"  Const.  22;  and 
has  empowered  ''  the  representative  body  of  the  people  to  take 
a  man's  property  for  public  uses:"  Const.  8.  Nor  can  acts  of 
the  legislature  be  opposed  to  those  fundamental  axioms  of  legia* 
lation  before  particularized,  unless  they  impair  rights  which  are 
Tested;  because  most  civil  rights  are  derived  from  public  lavrs; 
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and  if y  before  the  rights  become  Tested  in  partioular  individuals, 
the  conyenienoe  of  the  state  produces  amendments  or  repeals 
of  those  laws,  those  individuals  have  no  cause  of  complaint. 
The  power  that  authorizes  or  proposes  to  give,  may  always  re- 
voke, before  an  interest  is  perfected  in  the  donee.  Thus  the 
right  to  prosecute  actions  in  a  particular  time  or  manner,  may 
perhaps  be  modified  or  taken  away  at  any  period  before  actions 
are  commenced:  10  Mass.  439.  So,  also,  may  the  rights  of 
femen  covert  to  dower  at  any  period  before  the  death  of  their 
husbands;  and  so  the  right  of  the  next  akin  to  a  relation's  es- 
tate, at  any  period  before  the  relation's  death.  But  it  is  ques- 
tionable whether  even  these  rights,  though  inchoate,  and  in 
mere  expectancy,  can  be  taken  from  one  portion  of  the  com- 
munii^  and  be  left  unmolested  with  another  portion:  12  Mass. 
258.  Be  that  aa  it  may,  however,  it  is  clearly  unwarrantable 
thus  to  take  from  any  citizen  a  vested  right,  a  right "  to  do  cer- 
tain actions,  or  possess  certain  things,"  which  he  has  already 
h^gnn  to  exercise,  or  to  the  exercbe  of  which  no  obstacle  exists 
in  the  present  laws  of  the  land:  8  Dall.  294.  But  previous  to 
the  passage  of  the  act  granting  a  new  trial  to  this  plaintiff,  the 
defendants  had  become  authorized  by  the  laws  of  the  land  to 
possess  all  the  estate  of  which  Ward  died  seised.  Every  obstacle 
to  the  exercise  of  their  rights  had  been  removed  or  annulled ;  and 
whether  thor  rights  became  vested  by  Ward's  death,  or  by  the 
final  judgment  in  November,  1814,  is  immaterial;  because  both 
these  events  had  happened  before  the  passage  of  this  act:  7 
Johns.  494  [DaOi  v.  Van  Eleeck,  6  Am.  Dec.  291];  3  Burr.  2460. 
The  defendants,  being  thus  situated,  the  legislature  interfered; 
not  to  enact  what  is  in  its  nature  and  effect  a  law,  but  to  pass  a 
decree;  not  to  prescribe  a  rule  for  future  cases,  but  to  regulate 
a  case  which  had  already  occurred;  not  to  make  a  private  stat- 
ute by  the  consent  of  all  concerned;  but,  at  the  request  of  one 
party,  to  reverse  and  alter  existing  judgments;  not  to  promul- 
gate an  ordinance  for  a  whole  class  of  rights  in  the  community, 
bat  to  make  the  action  of  a  particular  individual  an  exception 
to  all  standing  laws  on  the  subject  in  controversy:  11  Mass. 
396  [EMen  v.  James,  6  Am.  Dec.  174]. 

The  expense  and  inconvenience  of  another  trial  were  also  im- 
posed upon  the  defendants,  and  all  their  claims  to  the  property 
in  dispute,  which  had  become  indefeasible  by  the*  laws  then  in 
being,  were  launched  again  upon  the  sea  of  litigation,  to  be 
lost  or  saved  as  accident  and  opinion  might  afterward  happen 
to  injure  or  befriend  them. 

Ak.  nao.  Toi..V2]X-*5 
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The  misf orhme  of  having  yesied  rights  thus  disiiirbed  ia  not 
Bmall  when  we  consider  that  on  this  principle  no  judgment 
whatever  in  a  court  of  law  is  final.  "  If/'  says  Gtormaine,  J., 
'*  judgment  given  in  the  king's  courts  should  be  examined  in 
the  chanceiy,  before  the  king's  counsel,  or  any  other  place,  the 
plaintiffs  or  demandants  should  seldom  come  to  the  effect  of 
their  suit,  and  the  law  should  never  have  end:"  Doctor  and 
Student,  Dialogue  1,  o.  8.  The  misfortune,  too,  is  not  small 
when  we  recollect  with  Mr,  Madison  (Federalist,  No.  44),  that 
usually  "  one  legislative  interference  is  but  the  link  of  a  long 
chain  of  repititions,  till  the  properties  of  parties  are  ruined  in  the 
contest:"  14  Johns.  73.  **  The  sober  people  of  America,"  sajB 
he,  ''have  seen  with  regret  and  with  indignation,  that  sudden 
changes  and  legislative  interference  in  cases  affecting  personal 
rights  become  jobs  in  the  hands  of  enterprising  and  influential 
speculators,  and  snares  to  the  more  industrious  and  less  informed 
part  of  the  community."  "  It  is  not,"  says  Spencer,  J.,  7  Johns. 
490  [Dash  y.  Van  Kleeck^  6  Am.  Dec.  291], ''  necessary  to  inquire 
whether  a  legislature  can,  by  the  plenitude  of  its  power,  annul  an 
existing  judgment.  This  power  I  should  undoubtedly  den  v." 
''  A  legislature,  without  exceeding  its  province,  cannot  reverse  a 
determination  once  made  in  a  particular  case:"  8  Hamilton's 
Works,  254;  Jeff.  No.  195.  "Neither  the  theozy  of  the  British 
nor  the  state  constitutions  authorize  the  revisal  of  a  judicial 
sentence  by  a  legislative  act:"  Federalist,  No.  81.  But  it  has 
sometimes  been  argued  that  in  cases  of  extreme  hardship,  legis- 
latures are  always  authorized  to  interfere.  The  defendants 
deny  this  hardship;  and  though  the  record  shows  that  before 
the  application  to  the  legislature  two  trials  had  been  enjoyed, 
which  is  a  greater  number  than  the  common  law  generally  al- 
lows, and  that  a  motion  for  another  one  had  also  been  fully 
iheard  and  considered,  yet  all  the  hardship  may  be  presumed 
-which  the  plaintiff  alleges,  and  still  that  could  not  confer  xii>on 
«ne  department  of  government  a  power  which  the  constitution 
ihad  withheld.  In  a  case  of  great  state  necessity,  the  legislature 
might  be  warranted  in  adopting  strong  measures.  But  even  in 
that  case  it  would  deserve  consideration  whether  here  they 
could  advance  beyond  their  delegated  power.  In  this  country 
it  is  not  the  legislature  who  are  supreme,  but  the  people;  aud 
**  there  is  no  position  which  depends  on  clearer  principles  thau 
that  every  act  of  a  delegated  authority  contraiy  to  the  tenor  of 
the  commission  under  which  it  is  exercised,  is  void:"  8  Hamil- 
ton's  Works,  280;  1  BL  Com.  815.    TLa  hardship  in  this  case. 
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liowe?er,  is,  at  the  worst,  only  a  pecuniaiy  one  of  a  mere  indi-* 
Tidnal;  and,  like  many  other  Bufferings,  under  the  best  system 
and  the  best  administration  of  laws,  may  be  remediless.  Could 
perfect  justice  be  always  obtained,  our  institutions  would  cease 
to  be  human.  Those  cyiIs,  therefpre,  that  have  already  been 
iost,  and  which  the  existing  laws  cannot  reach,  are  irretrievable. 
In  such  cases  it  must  be  as  unwarrantable  for  the  legislature  as 
for  the  executiye  or  judicial  power  to  interfere  in  such  a  manner 
as  to  impair  interests  already  Tested  in  particular  members  of 
society. 

The  long  usage  of  our  legislatures  to  grant  new  trials  has 
also  been  deemed  an  argument  in  favor  of  the  act  under  con- 
sidezation.  But  that  usage  commenced  under  colonial  institu- 
tions, where  legislative  powers  were  neither  understood  nor 
limited,  as  under  our  present  constitution.  Since  the  adoption 
of  that,  the  usage  has  been  resisted  by  sound  civilians,  and 
often  dedazed  void  by  courts  of  law.  Though  no  opinions 
have  been  published,  and  though  the  decisions  have  been  con- 
tradictory, yet  the  following  ones  appear  by  the  records  to  have 
adjudged  such  acts  void:  CfUman  v.  McClary,  Bockingham, 
Sq)tember,  1791;  Chickering  v.  Clark,  Hillsborough;  Butter^ 
fiddy.  Morgan,  Cheshire,  May,  1797;  Jenness  v.  Seavey,  Bock- 
ingham, February,  1799.  Nor  could  it  be  pretended  on  any 
sound  principles  that  the  usage  to  pass  them,  if  uninterrupted 
for  the  last  twenty-seven  years,  would  amount  to  a  justification, 
provided  both  the  letter  and  spirit  of  the  written  charter  of  our 
liberties  forbid  them.  That  charter  is  the  supreme  law  of  the 
land  to  us  all;  and  we  know  that  the  sacred  regard  to  the  rights 
of  the  people  which  our  legislative  department  have  ever 
evinced,  vnll  induce  them  as  readily  as  ourselves  to  conform  to 
the  provisions  of  that  supreme  law  whenever  it  is  not  misap- 
prehended. 

But  in  the  passage  of  the  act  granting  a  new  trial  to  the 
plaintiff,  we  are  constrained  to  think  that  the  constitution  was 
misapprehended.  The  nature  and  effect  of  the  act  was  judicial. 
It  was  also  retrospective.  The  legislature  cannot  pass  such  an 
act;  and  our  judgment,  therefore,  is  that  the  proceedings  in 
this  cause  be  quashed,  and  the  parties  go  without  day. 

r,  0.  J.,  having  been  of  counsel,  did  not  sit  in  this 


The  Imgnags  of  Judge  Woodbvuy  upon  the  dirtiiiction  between  judicial 
«id  ligubtiye  powers  ia  qnoted  at  laige  in  Cooley'a  Conatitational  limita* 
112. 
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The  oolifltitatioiiality  of  such  legiaUtioii  is  <1iiieawed  in  the  note  to  Di^iy  t. 
Wkkwbrt^  6  Am.  Dec  729. 

The  anthority  of  the  principal  case  haa,  inreoent  oaaea,  been  fully  affirmed 
in  New  Hampshire.  Thus,  in  Ashudot  B.  R.  ▼.  ElUoU^  62  N.  H.  387,  oa 
its  anthority,  it  is  held  that  the  Tested  right  of  a  mortgagor  under  the  gen- 
eral lawy  cannot  be  destroyed  or  impaired  by  a  special  statute  wiacting  that 
the  mortgage  has  been  foreclosed,  or  it  shall  be  f oredoeed  in  case  the  debt  be 
not  paid  within  one  year  from  the  passage  of  the  act  In  Morgan  y.  Perrg, 
51 K.  H.  659,  its  doctrine  as  to  retrospectiTe  legislation  is  approTed,  aln  in 
Hockport  y.  Walden,  64  N.  H.  167,  holding  that  when  a  right  of  defense 
under  the  statute  of  limitationa  has  become  vested  and  perfect,  any  lair 
which  afterwards  annuls  or  takea  it  away  ia  retrospective  and  unooostita- 
tionaL 

In  the  recent  case  of  Simpetm  v.  CVty  Scorings  Bank^  56  K.  H.  466,  decided 
1876,  the  nature  of  such  retrospective  legislation  is  eTamined,  and  the  doo- 
trine  laid  down  that  a  law  which  retroacta  upon  a  past  transaction,  bat 
affects  the  remedy  only,  and  does  not  affect  it  injuriously,  oppressively,  cr 
unjustly^  is  not  a  retrospective  law  within  the  meaning  of  the  constitntion. 

Ijx  Planter^  BamkY.  Sharp.eRow.  U.  8.  d25»  the  anthority  of  the  esse  ii 
recognised  that  legialatian  for  particular  cases,  or  oontraots  without  the  cod- 
sent  of  all  conoemed,  is  of  very  doubtful  validity. 

For  cases  where  retroq^eotive  legislation  has  been  ooodcDined,  see  Jkuk  v. 
VanKUeek  5  Am.  Bee.  291;  Starr  v.  Bobkmm,  6  Am.  Bse.  7S2;  Oig  v. 


Wright  t;.  Gbooksby  Wabb  Gompant. 

[1  Haw  HiMMama,  9B1.J 

pATiODrT  BT  Nora  of  Thikd  Pxb80V.— Where  A.,  having  an  aoooDntagainii 
a  oorpocation,  settled  with  B.,  their  agant^  and  took  B*a  note  for  the 
amount,  which  waa  afterwarda  credited  to  B,  upon  the  adjustment  of 
his  accounts  with  the  corporation,  it  waa  held  that  A.*a  demand  againit 
the  corperatian  waa  extinguished. 

Assuifrar.  The  declazation  contained  two  oonnts;  one  upon 
the  quuTUum  mendt,  for  work  and  labor,  estimated  at  two  hun- 
dred and  eleven  doUars  and  fourteen  cents,  and  another  upon 
an  account  for  the  same  work  and  labor,  the  balance  amounting 
to  two  hundred  and  eleven  dollars  and  fourteen  cents.  Flea, 
the  general  issue.  At  the  trial  it  appeared  that  on  March  17, 
1815^  the  defendants  being  indebted  to  the  plaintiff  upon  an 
account,  in  the  sum  of  two  hundred  and  eleven  dollars  and 
fourteen  cents,  one  Samuel  Daldn,  an  agent  of  the  corporation, 
settled  the  demand  with  the  plaintiff,  and  gave  him  his  own 
negotiable  note  therefor,  which  was  accepted  by  the  plaintiff. 
Dakin  charged  the  amount  in  his  account  current  against  the 
defendants,  and  it  was  allowed  him  in  an  adjustment  of  their 
concerns.    Dakin  having  become  insolvent,  the  plaintiff  was 
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unable  to  obtain  payment  from  him.  There  was  a  TOidict  for 
the  defendants,  by  consent,  subjeot  to  the  opinion  of  the  eonrft 
upon  the  foregoing  facts. 

/.  C.  Chamberlain^  for  the  phiintiff. 

Amtworth  and  WtlBon^  for  the  defendants. 

Bj  Court,  WooDBDBT,  J.  It  seems  to  be  well  settled  that  if 
a  creditor  agrees  to  accept  the  promissoxy  note  of  his  debtor,  or 
of  a  third  person,  in  satisfaction  of  a  simple  contract  debt,  the 
debtisertingaished:  Clark  y.  MundeU,  1  Salk.  124;  Vernon  r. 
Bocerie,  2  Show.  303;  Keardake  t.  Morgan^  6  T.  B.  610;  Sheehy 
T.  JKmimZfe,  6  Cranch,  253;  Wiseman  y.  Lyman^  7  Mass.  286; 
WkUhednY.  Van  Ness,  11  Johns.  409  f6  Am.  Dec.  383];  Smith  y. 
Wilson^  Andrews,  187,  228.  Bat  such  an  agreement  is  not 
binding  if  the  creditor  is  induced  to  enter  into  it  by  the  misrep- 
reeentaiions  of  the  debtor:  WiUson  y.  Ibree,  6  Johns.  110  [6  Am, 
Dee.  195];  nor  if  the  note  receiyed  turn  out  to  be  forged:  I£ar^ 
tiey.  Bd^ld,  2  Johns.  456  [3  Am.  Dec.  446];  or  of  no  yalue, 
nnlees  the  creditor  specially  agreed  to  take  the  risk:  Pitckford 
T.  MupweU,  6T.  B.  62;  Siedmany.  Oooch,  lEsp.  Oas.  6;  Otoen- 
wn  T.  Morse,  7  T.  B.  64;  nor  if  it  be  yoid  for  want  of  a  stamp: 
Wilson  y.  Kennedy,  1  Esp.  Oas.  246;  1  East,  68,  in  notes.  Nor 
viU  the  agreement  be  binding  when  the  note  turns  out  to  be  of 
no  Talue,  although  the  creditor  took  the  risk,  if  the  debtor 
knew  it  to  be  of  no  yalue,  and  the  creditor  did  not:  Ohitty  on 
Mb.  119. 

In  some  cases,  the  note  of  a  third  i>erson  receiyed  by  a  cred- 
itor, becomes  by  his  negligence  a  satisfaction  of  the  debt,  with- 
out any  special  agreement;  as  when  he  neglects  to  use  due 
diligence  to  obtain  it  of  the  maker,  and  the  maker  fails:  Cham' 
heHyn  y.  Delarive,  2  Wils.  353.  The  note  of  the  debtor  will  also 
beccnne  a  satisfaction  without  a  special  agreement,  if  the  cred- 
itor tianafers  it  to  a  third  person:  Harris  y.  Johnson,  3  Cranch, 
811;  Bolmes  y.  DeCamp,  1  Johns.  33  [3  Am.  Dec.  293J;  Clark 
▼.  Tcufng,  1  Cranch,  181.  And  if  the  creditor  takes  tiie  note 
of  the  agent.of  the  debtor,  and  gi^es  a  receipt,  as  for  money 
doe  from  the  principal,  in  consequence  of  which  the  debtor 
deals  differently  with  the  agent,  on  the  faith  of  the  receipt,  from 
what  he  would  otherwise  haye  done,  the  debt  is  discharged: 
W}faU  y.  The  Marquis  of  Hertford,  3  East,  147.  If  a  person  who 
supplies  stores  to  a  ship,  of  which  there  are  seyeral  owners, 
takes  in  payment  the  bill  of  the  ship's  husband,  who  is  part 
owner,  and  settles  with  him  alone,  he  thereby  discharges  the 
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other  owners:  Seed  y.  While^  Esp.  Cas.  122;  Schemerhom  t. 
Laines,  7  Johns.  311.  So  if  two  partners  give  a  joint  bill  of 
exchange  for  a  partnership  debt,  and  the  holder,  after  the  part- 
nership is  dissoWed,  takes  the  separate  bill  of  one,  the  other  ia 
dischaxged:  Eoana  ▼.  Drummond,  4  Esp.  Cas.  91.  And  if  a 
debtor  deposit  money  for  his  creditor  with  a  third  person,  and 
the  creditor  assents  thereto,  and  giyes  the  depositaiy  a  new 
credit  on  the  footing  of  snch  deposit,  the  original  debtor  is  die* 
chaiged:  Suri/t  y.  Hathaway,  1  Gall.  417;  8  T.  B.  180. 

If  a  person  sells  goods  and  pays  money,  and  at  the  same- 
time  receives  therefor  the  note  of  a  third  person  payable  to 
himself,  or  any  note  or  bill  not  haying  the  name  of  the  person 
with  whom  he  deals  apon  it,  it  will  be  presamed  to  be  a  sale  of 
the  note,  and  to  be  in  satis&otion  nntQ  the  contrary  appears  r 
16  East^  11;  WkUbeck  y.  Van  Ne88, 11  Johns.  409  [6  Am.  Dec. 
888];  1  L.  Baym.  442;  12  Mod.  241,  408,  203,  617;  3  Johns. 
Cas.  72  [2  Am.  Dec.  144];  6  Johns.  68  [4  Am.  Dec.  326];  1 
Balk.  124;  6  Mod.  86.  The  rule  is,  howeyer,  different  when 
snch  note  is  receiyed  for  a  precedent  debt.  But  if  the  creditor 
receiye  the  note  or  bill  of  his  debtor,  or  of  a  third  person  in- 
dorsed by  the  debtor,  either  for  a  precedent  debt  or  a  debt 
arising  at  the  time,  it  is  not  presumed  it  has  been  receiyed  in 
satisfaction:  Chitty  on  Bills,  109;  Hobnes  y.  De  Camp,  1  Johns. 
33  [3  Am.  Dec.  293];  lapley  y.  Mariins,  8  T.  B.  461.  Thns,  it 
is  apprehended,  stands  the  common  law  on  this  sabjecL 

The  supreme  court  of  Massachusetts  haye,  howeyer,  decided 
that  a  negotiable  note  is  always  to  be  presumed  to  haye  been 
received  in  satisfaction  until  the  contrary  appears:  Thatcher  y. 
Dinsmarey  6  Mass.  302  [4  Am.  Dec.  61];  Chapman  y.  Durante  10 
Id.  47;  Mdnceley  y.  IT  Gee,  6  Id.  143  [4  Am.  Dec.  106].  This 
rule  is  belieyed  to  be  peculiar  to  Massachusetts,  and  renders 
some  of  their  decisions  iireconcilable  with  the  dedsiona  in 
other  states  and  in  England.  The  rule,  howeyer,  seems  not  to 
be  inconvenient  in  itself,  although  it  may  well  be  doubted 
whether  it  possesses  any  adyantage  oyer  the  rule  laid  down  in 
3  Cranch,  811.  Perhaps  the  only  objection  to  it  is,  that  it  is  an 
unnecessary  departure  from  the  common  law.  And  if  an  uni- 
formity of  decision  in  the  courts  of  the  seyeral  states,  upon 
common  law  questions,  is  of  any  importance,  this  objection  is 
certainly  entitled  to  some  consideration.  But  whether  this 
rule  has  ever  been  adopted  in  this  state,  or  whether  it  is  expe- 
dient now  to  adopt  it,  are  questions  which  it  is  unnecessary  to 
settle  in  this  case,  as  we  are  clearly  of  opinion  that  this  cause 
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comes  wiihin  the  principles  laid  down  in  Wyatt  t.  The  Marquis 
of  Hartford,  3  East,  147. 

The  plaintiff  accepted  the  note  of  Dakin  for  the  amount  of 
this  demand,  by  which  the  defendants  were  induced  to  leave  in 
the  hands  of  Dakin  su£Bcient  to  pay  the  note.  Dakin  has  be- 
come insolvent,  and  if  the  plaintiff  can  prevail  in  this  action  the 
defendants  will,  in  effect,  be  compelled,  not  od  account  of  any 
default  or  neglect  on  their  part,  but  by  the  act  of  the  plaintiff, 
to  pay  the  debt  twice.  This  would  be  most  manifestly  unjust, 
and  there  must  be  judgment  on  the  verdict. 


The  ezoeptMnial  doctrine  is  held  in  Mtiiwitrhneetto,  Maine  and  Vermont, 
that  the  giving  of  a  note  for  a  pre-exiating  debt  ia  prima  /aeie  a  dischai^  of 
the  debt:  Tkaeker  v.  JHnsmoref  4  Am.  Beo.  61;  Afaneely  ▼.  MeOee,  Id.  105| 
HobmeB  ▼.  Smyth,  4  Shep.  177;  8  Paraona  on  Contr.  624.  But  the  general 
doctrine  ia  that  the  giving  of  such  a  note  ia  not  presamed  to  be  payment, 
there  mnat  be  an  agreement  that  it  ahall  be  so  considered,  and  this  is  the 
doctrine  in  New  Hampahire:  Jc^fr^  v.  Cornish,  10  K.  H.  605;  WhUney  ▼. 
Gom,  20  Id.  S54,  where  it  is  held  that  if  a  creditor  receive  of  hia  debtor, 
when  the  debt  ia  contracted,  the  note  of  a  third  person,  and  indorsed  by  such 
third  person,  it  will  not  be  presamed  to  have  been  taken  in  satisfaction,  and 
the  principal  ease  ia  followed. 

Lk/ffBT.  Marey,  49 N.  H.  209^  the  aathority  of  the  ease  is  reoogniMd. 


Poole  v.  Stmonds. 

[i  Haw  HA»noBB,»0.] 

Tmvxb  bt  BaniWL — Where  an  officer  takea  gooda  npon  an  attachment  or 
ezecntion,  and  delivers  them  to  a  third  person  for  safe-keeping  npon  his 
written  promise  to  retom  thun  on  demand,  such  person  haa  a  soffident 
interest  in  the  goods  to  maintain  trover  for  theoL 

Tbovxb  for  a  certain  mare.  Plea,  the  general  issue.  At  the 
trial  it  appeared  that  the  mare  in  question  being  the  property 
of  one  Ezra  Flanders,  was  seized  by  Ziba  Huntington,  a  deputy 
sheriff,  upon  an  execution  against  the  said  Flanders  in  favor  of 
one  Noyes,  on  June  80,  1817.  By  consent  of  the  plaintiff  in  the 
execution,  and  upon  the  request  of  Flanders,  Huntington  de- 
layed the  sale,  and  delivered  the  mare  for  safe-keeping  to  Poole, 
the  plaintiff  in  this  action,  who  gave  Huntington  a  written 
promise  to  return  her  on  demand.  Poole  kept  the  mare  until 
August  8, 1817,  when  she  was  taken  from  his  possession  by  the 
defendant,  another  deputy  sheriff,  upon  an  attachment  against 
Flanders  in  favor  of  one  Morse.  It  further  appeared  that 
Huntington  had  never  advertised  the  mare  for  sale.  Yerdiol 
for  the  plaintiff,  and  a  motion  for  a  new  trial. 
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Wmiam  SmiOif  for  the  defendant,  contended  that  the  plaintiff 
was  the  mere  servant  of  the  sheriff,  without  any  l^gal  interest, 
and,  therefore,  could  not  maintain  the  action,  and  cited  Ludden 
T.  LeaviUy  9  Mass.  104  [6  Am.  Dec.  46];  Warren  t.  Ldand^  Id. 
265;  CommonwedUh  y.  Morse,  14  Id.  217.  He  also  contended 
that  on  account  of  the  failure  to  advertise  the  mare,  as  required 
by  law,  other  creditors  had  a  right  to  attach,  and  cited  CaldweU 
T.  EaUm,  6  Mass.  699. 

Oilberi  and  J.  BeU,  for  the  plaintiff. 

Bj  Court,  BiGHABDSoH,  0.  J.  On  behalf  of  the  defendant  it 
is  contended  that  Poole  has  not  a  sufficient  interest  in  the  chat- 
tel in  question  to  enable  him  to  maint>ain  this  action,  and  several 
decisions  in  the  supreme  court  of  Massachusetts  are  relied  upon 
as  directly  in  point;  and  it  is  not  to  be  doubted  that  if  those 
decisions  were  correct  this  objection  must  prevail.  But  the 
decisions  in  this  state  have  been  different.  In  the  case  of  Edsi' 
many.  Eastman,  in  the  county  of  Hillsborough, December  term, 
1814,  where  the  case  was  precisely  like  the  present  one,  except 
that  the  article  in  question  had  been  taken  upon  mense  process 
in  Massachusetts,  and  the  plaintiff  had  become  answerable  for 
it  to  an  officer  there,  theeases  in  the  ninth  volume  of  the  Mas- 
sachusetts reports  were  cited  by  counsel  and  considered  by  the 
court;  but  the  court  (Smith,  0.  J.,  and  livermore  and  Ellis, 
JJ.,)  were  clearly  of  opinion  that  the  plaintiff  might  maintain 
the  action.  No  authority  ia  cited  by  the  court  in  Massachnsetts 
in  support  of  their  decision;  nor  is  it  recollected  that  the  deter- 
mination here  was  supported  by  authorities.  We  have,  there- 
fore, felt  it  to  be  our  duty  to  reconsider  the  question,  and 
endeavor  by  a  careful  examination  of  the  adjudged  cases  which 
bear  upon  the  point  to  ascertain  what  the  real  law  of  the  case  is. 

No  man  can  maintain  trespass,  trover,  or  replevin  for  per- 
sonal chattels,  without  either  an  absolute  or  special  property  in 
the  goods,  and  also  possession.  But  this  possession  may'  be 
either  actual  or  constructive.  Thus,  an  executor  is  by  con- 
struction of  law  possessed  of  the  goods  of  the  testator,  and  may 
iriftinf^in  trover  for  them,  although  he  has  never  been  in 
actual  possession  of  them:  Hudson  v.  Hudson,  Latch.  214. 
So  where  one  had  wreck  by  prescription  or  grant  and  another 
took  it  away,  trespass  or  trover  lay  before  seizure:  F.  N.  B.  207. 
And  if  A.,  in  London,  gives  J.  S.  his  goods  in  York,  and 
another  takes  them  away  before  J.  S.  obtains  actual  possession, 
J.  S.  may  maintain  trespass  or  trover:  2  Saund.  47,  note  1; 
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Bsc.  Ab.  TrespasB,  C.  pi.  9,  10.  So,  if  the  owner  deliTers  his 
goods  to  a  earner,  or  other  bailee,  although  in  such  case  another 
has  the  actual  poasession,  still  the  owner  has  by  construction 
of  law  a  Boficient  possession  to  maintain  troTcr  or  trespass: 
Chit.  PI.  48, 151;  Thorp  y.  Burling,  11  Johns.  285.  This  con- 
siroctiTe  possesmon  is  not  founded  upon  the  mere  right  of  prop- 
ertj,  but  upon  the  right  of  possession.  For  if  he  who  has  the 
sbaolute  property  has  not  also  the  right  of  possession,  he  can 
have  no  constmotiTe  possession.  Thus,  where  the  owner  of 
goodslet  them  for  a  year,  and  they  were  taken  away  by  a  third 
person  within  the  year,  it  has  been  held  that  he  could  maintain 
nsitber  trespass  nor  trover:  Ward  ▼.  MoCarty,  4  T.  B.  489; 
CMim  T.  Oirper,  7  Id.  9;  Putnam  y.  Wyley,  8  Johns.  432. 
This  constmotiye  possession  in  one  is  by  no  means  inconsistent 
iviih  an  actual  possession  in  another.  In  many  cases  either  he 
who  has  the  actual  or  he  who  has  the  constructiye  possession 
may  maintain  trespass,  troyer  or  repleyin;  but  a  judgment  in 
ian>r  of  one  will  be  a  bar  to  an  action  in  fayor  of  the  other:  2 
Ssond.  47,  note  1;  48  Edw.  in.  20,  pL  8;  1  Ohit.  48.  In  some 
cases,  he  who  has  only  a  special  property  may  haye  a  construc- 
tive  possessBon.  Thus  a  factor  to  whom  goods  have  been  cour 
signed  bat  have  neyer  been  reoeiyed,  has  such  a  constructiye 
poasession  that  he  can  maintain  troyer:  2  Saund.  47,  note  1; 
1  Bos.  ft  P.  47,  by  E|yre,  C.  J. 

A  QMoial  property  in  goods  may  in  some  cases  be  founded 
f  OQDded  upon  mere  possession.  Thus  he  who  finds  goods  which 
hate  been  lost,  has  a  special  property  in  them,  because  posses- 
aon  is  eyidence  of  title:  2  Saund.  47,  note  1;  Armory  y.  Delo- 
siirie,  1  Str.  605;  18  Johns.  151.  Thus,  too,  where  goods  were 
stolen  from  a  stage  coach,  it  was  held  that  they  were  well  al- 
leged in  the  indictment  to  be  of  the  goods  or  chattels  of  the 
singe  coachman,  although  he  was  tlie  mere  seryant  of  the  owner 
of  the  coach,  and  not  answerable  for  the  goods:  2  East,  685;  1 
Leach,  876. 

A  Mpodti  property  msy  also  be  founded  upon  a  responsibility 
lor,  or  an  interest  in,  the  possession  of  chattels.  Thus  he  to 
whom  goods  are  deliyered  merely  to  keep  and  re-deliyer  upon 
request,  has  a  special  property  in  them:  21  Hen.  YII.  14,  pi. 
23,  where  it  is  said  the  point  had  often  been  decided:  Jones  on 
Baibnents,  112. 

That  a  aberiff  who  has  seized  goods  upon  mesne  process,  or 
upon  ezeeation,  an  agister  of  cattle,  a  carrier,  factor,  consignee, 
pawnee,  tmstee,  etc.,  haye  a  special  property,  admits  of  no 
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aoubt:  11  Hen.  lY.  17,  pL  89;  48  Edw.  m.  aO,  pi.  8;  2  8aun<L 
47;  6  Johns.  195;  12  Id.  403. 

But  a  mere  servant  has  not  a  spedal  property  in  goods. 
Thus,  where  a  servant  was  employed  in  a  shop,  merely  to  sell 
goods,  he  was  held  not  to  have  a  special  property  in  them: 
Bla88  Y.  Eolman,  Owen  62.  Nor  has  a  shepherd,  who  is  em- 
ployed to  tend  sheep,  any  property  in  the  sheep.  The  reason 
is,  because  the  law  considers  the  goods  and  the  sheep  as  much 
in  the  actual  possession  of  the  owner  as  if  the  servant  were  not 
with  them,  and  the  servant  is  not  responsible  for  them.  If  the 
goods  or  the  sheep  are  taken  away  by  a  stranger,  it  is  no  injuiy 
to  the  servant,  because  he  has  no  interest  in  the  possession. 
But  if  a  servant  undertakes  specially  to  be  accountable  for 
goods  committed  to  his  custody,  he  at  once  exchanges  the  char- 
acter of  a  mere  servant  for  that  of  a  bailee,  and  has  a  special 
property. 

Thus  it  seems  that  any  person  who  has  an  absolute  or  a  spe* 
cial  property  in  a  personal  chattel,  and  a  right  to  reduce  it  to 
immediate  possession,  has,  in  law,  such  a  possession  as  will 
enable  him  to  maintain  an  action  to  vindicate  his  right  of  pos- 
session, and  this'  is  what  the  law  denominates  a  constructive 
possession.  And  any  individual  who  has  a  particular  interest 
in  the  possession  of  such  chattel,  whether  such  interest  be 
founded  upon  the  evidence  of  title  which  possession  affords,  as 
in  the  case  of  a  finder  of  lost  goods,  or  on  a  right  to  the  use  of 
a  chattel,  as  in  the  case  of  a  hirer,  etc.,  or  on  some  responsibil- 
ity for  it,  as  in  the  case  of  a  sheriff,  etc.,  has  what  the  law  de- 
nominates a  special  property,  and  may  maintain  an  action  when- 
ever the  special  property  is  unlawfully  invaded. 

It  now  remains  to  compare  the  facts  in  the  case  before  us 
vrith  these  principles.  Huntington,  having  seized  the  mare 
upon  execution,  delivered  her  to  Poole,  and  took  his  pronuse 
in  vrriting  to  redeliver  her  on  demand.  Did  this  contract  im- 
pose any  responsibility  upon  Poole?  That  it  did,  is  not  to  be 
doubted:  Webster  v.  Coffin,  14  Mass.  196;  Bailey  v.  Jetoetl,  Id. 
156;  JeweU  v.  Tsrry,  11  Id.  210;  Slingerland  t.  Mone,  8  Johns. 
474.  The  extent  of  his  responsibility  is  immaterial.  It  is 
enough  that  he  was  responsible  for  the  safe  keeping  and  re- 
delivery of  the  mare.  This,  according  to  the  principles  to  be 
deduced  from  the  books,  gave  him  a  sufScient  interest  in  the 
possession  to  enable  him  to  maintain  this  action.  But  it  is  said 
that  Huntington  had  a  special  property  in  the  mare;  that  twa 
persons  cannot  have  severally  a  special  property  in  a  chattel^ 
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ftod  thai,  therefore,  Poole  would  not  ha^e  a  special  property  in 
her.    It  is  for  those  who  hold  this  doctrine  to  show  why  two 
maj  not  have  severally  a  special  interest  in  a  chattel,  as  well  as 
two  may  have,  severally,  one  the  general,  and  the  other  a  spe- 
cial, property  in  it  at  the  same  time.    The  reason  is  certainly 
not  veiy  obviona    It  is  trae  that  there  are  but  two  species  of 
property  in  a  chattel,  absolute  and  special;  but  it  by  no  means 
follows  from  this  that  two  cannot  haye  soTerally  a  special  prop- 
ertj  in  it.    There  can  be  but  one  absolute  owner  of  a  chattel; 
bat  it  seems  to  us  very  clear  that  several  persons  may  have 
serendly  a  special  interest  in  it.     Thus,  in  the  present  case, 
when  Huntington  had  seized  the  mare,  he  immediately  became 
responsible  both  to  the  debtor  and  creditor,  and  thereby  ae- 
qnired  a  special  property  in  her;  and  when  he  delivered  her  to 
Pode  for  safe  keeping,  he  did  not  part  with  his  special  prop- 
erty; but  the  moment  that  Poole  became  responsible  for  the 
mte  keeping  and  redelivery  of  her,  he  also  acquired  a  special 
property  in  her,  perfectly  subordinate  to,  and  not  at  all  incon- 
Bstent  with,  the  special  property  of,  Huntington.    If,  then, 
die  mare  was  unlawfully  taken  by  the  defendant,  it  was  an  in- 
jmy  both  to  Huntington  and  to  Poole,  and  either  may  maintain 
tn  action;  but  a  judgment  in  favor  of  one,  will  be  a  good  bar 
to  an  action  by  the  other.    Flanders  had  the  general  property, 
bat  not  the  right  of  possession.    He  could,  therefore,  maintain 
no  action.    Huntington's  right  of  action  was  founded  upon  his 
special  property  and  right  of  possession;  Poole's  upon  his  spe- 
cial property  and  actual  possession.  If  Poole  is  to  be  considered 
as  a  mere  servant,  he  must  be  held  responsible  to  Huntington 
only  as  a  servant.    For  it  would  be  repugnant  to  every  prin- 
ciple of  justice  to  hold  him  responsible  as  a  bailee,  while  we 
allow  him  only  the  rights  of  a  mere  servant.    But  a  mere  serv- 
ant is  not  responsible  for  goods  forcibly  taken  from  him;  and 
if  Poole  is  to  be  considered  as  employed  in  that  character,  it 
would  seem  to  be  a  good  defense  to  any  action  Huntington 
may  bring  against  him,  that  the  mare  was  taken  by  force  from 
him  by  the  debtor,  or  any  other  person,  without  his  fault.    But 
this  would  undoubtedly  be  contrary  to  the  understanding  of 
the  partiee,  and  might  defeat  the  very  object  of  the  contract. 
It  is,  therefore,  the  opinion  of  the  court  that  the  plaintiff  had  a 
soiBciBnt  interest  in  the  mare  to  enable  him  to  maintain  this 
action,  and  thus  this  objection  cannot  prevail. 

But  the  defendant  further  contends,  that  Huntington,  having 
hspt  the  mare  more  than  five  weeks  without  taking  any  step  to 
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complete  the  Iotj,  the  attachment,  so  far  as  respected  oilier 
creditors  of  Flanders,  was  dissolved,  and  cites  the  case  of  Cdtd- 
well  ▼.  Eaton  in  support  of  this  objection.  Our  statute  relative 
to  the  seizure  and  sale  of  goods  upon  ezeontions  is  predselj 
like  that  of  Massachusetts,  and  we  see  no  reason  to  donbt  that 
the  construction  of  their  court  upon  the  statute  in  the  case  just 
mentioned  is  correct.  We  are  not,  however,  prepared  to  say 
that  the  sheriff  can,  in  no  case,  with  the  consent  of  the  debtor, 
keep  the  goods  more  than  four  days  before  sale,  without  dis- 
solving the  attachment  with  respect  to  other  creditors,  provided 
he  proceeds  within  the  four  days  to  fix  and  advertise  the  time 
and  place  of  sale.  When  the  sheriff  seizes  goods  upon  exeou- 
tion,  he  should  immediately  within  the  four  days  proceed  to 
advertise  them  for  sale,  and  should  sell  them  as  soon  after  the 
expiration  of  the  four  days  as  can  be  conveniently  done.  If  he 
does  not  do  this,  other  creditors  have  a  right  to  consider  the 
attachment  as  dissolved,  and  to  take  the  goods  from  his  pos- 
session. The  verdict  in  this  case  must,  therefore,  be  set  aside 
and  a  new  trial  be  granted. 

For  a  full  diaoossion  of  the  qiiesfeion  of  the  intesirt  In  ohaMs  whieh  k 
soffident  to  sapport  aa  aotion  of  trover  tiMrafor,  see  sole  to  Bb§U&^$  Admr* 
V.  ShiH  1  Am.  Doo.  Sift. 
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AwoMMrr  on  a  promiae  to  many  the  plaiatiiF,  and  a  bieaoh 
iheraof  hj  refnaal,  the  defendant  hafing  manied  another.  The 
eridenoe  of  the  promiae  appeared  from  Tarious  letters  written  to 
the  plaintiff  by  the  defendant,  and  from  his  attentions  to  her 
for  a  oonaiderable  length  of  time.  The  defendant  objected  to 
the  eridenoe  as  not  sustaining  an  express  promiae.  The  objeo- 
tion  was  orermled,  and  the  jury  were  instmoted  that  if  from 
the  letters  of  the  defendant  read  in  eyidence,  and  the  ooorse  of 
his  eondnet,  they  were  satisfied  that  there  was  a  mntoal  under- 
standing and  engagement  between  the  parties  to  marry  each 
other,  they  might  find  for  the  plaintiff,  which  they  did.  If  this 
instruction  were  correct,  it  was  agreed  that  judgment  was  to  be 
reodered  on  the  Tcrdict;  otherwise  a  new  trial  was  to  be  granted. 

O.  BuOiivan,  for  the  defendant,  insisted  that  evidenoe  of  a 
mutual  and  express  promiae  was  necessary;  Ntcholav.  Bavnbred, 
Hob.  88. 

Webder,  who  was  also  to  haTo  appeared  for  the  defendant^  was 
at  this  time  attfltifHng  the  supreme  court  of  the  United  States. 

Hubbard,  tar  the  plaintiff. 

By  Court,  Pabxkb,  0.  J.  Bespectable  counsel  haying  ex- 
pressed doubts  upon  the  point  reserved  in  this  case,  and  having 
also  suggested  an  opinion  that  the  action  was  of  a  nature  to  be 
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disconntenanced  rather  than  faTored,  we  have  giren  more  oon- 
aideration  to  the  case  than  our  fanpresaion  of  the  merits  of  the 
objections  would  have  required. 

We  can  conceive  of  no  more  suitable  ground  of  application  to 
the  tribunals  of  justice  for  compensation,  than  that  of  a  violated 
promise  to  enter  into  a  contract,  on  the  faithful  performance  of 
which  the  interest  of  all  civilized  countries  so  essentiallj  de- 
pend^•    When  two  parties  of  suitable  age  to  contract  agree  to 
pledge  their  faith  to  each  other,  and  thus  withdraw  themselves 
from  that  intercourse  with  society  which  might  probably  lead  to 
a  similar  connection  with  another,  the  affections  being  so  far 
interested  as  to  render  a  subsequent  engagement  not  probable 
or  desirable,  and  one  of  the  parties  wantonly  and  capriciously 
refuses  to  execute  tbe  contract  which  is  thus  commenced,  the 
injury  may  be  serious,  and  circumstances  may  often  justify  a 
claim  of  pecuniary  indemnification.    When  the  female  is  the 
injured  party,  there  is  generally  more  reason  for  a  resort  to  the 
laws  than  when  the  man  is  the  sufferer.    Both  have  a  right  of 
action,  but  the  jury  will  discriminate  and  apportion  the  damages 
according  to  the  injury  sustained.    A  deserted  female,  whose 
prospects  in  life  may  be  materiaUy  affected  by  the  treachery  of 
the  man  to  whom  she  has  plighted  her  vows,  will  always  receive 
from  a  jury  the  attention  which  her  situation  requires;  and  it  is 
not  disreputable  for  one  who  may  have  to  mourn  for  years  over 
lost  prospects  and  broken  vows  to  seek  such  compensation  as 
the  laws  can  give  her.    It  is  also  for  the  public  interest  that 
conduct  tending  to  consign  a  virtuous  woman  to  celibacy  should 
meet  with  that  punishment  which  may  prevent  it  from  becoming 
common.    That  delicacy  of  the  sex,  which  happily  in  this  coun- 
try gives  the  man  so  much  advantage  over  the  woman  in  the 
intercourse  which  leads  to  the  matrimonial  engagements,  re- 
quires for  its  protection  and  continuance  the  aid  of  the  laws. 
When  it  shall  be  abused  by  the  injustice  of  those  who  would 
take  advantage  of  it,  moral  justice,  as  well  as  public  policy, 
dictates  the  propriety  of  a  legal  indenmiiy. 

This  is  not  a  new  doctrine.  As  early  as  the  time  of  Lord 
Holt,  it  was  inforced  as  the  common  law  by  that  wise  and 
learned  judge  and  his  brethren,  that  a  breach  of  promise  of 
marriage  was  a  meritorious  cause  of  action;  and  although  the 
value  of  a  marriage  in  money  might  have  had  some  influence  in 
that  decision,  there  is  no  doubt  that  the  loss  sustained  in  other 
respects,  the  wounded  spirit,  the  unmerited  disgrace,  and  the 
probable  solitude,  which  would  be  the  consequences  of  deser^ 
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tioD  after  a  long  courtship,  were  considered  to  be  as  legitimate 
diims  for  a  pecuniary  compensation  as  the  loss  of  reputation 
\>j  dander,  or  the  wounded  pride  in  slight  assaults  and  bat- 
teries. Nor  is  this  English  law  become  obsolete.  It  is  the 
common  law  of  oar  conntry,  always  recognized  when  occasions 
hare  offered;  and  the  occasions  have  not  been  nnfrequent  since 
the  adoption  of  oar  constitation.  In  the  case  of  Paul  t.  JPVo- 
nar,  3  lEaas.  71  [3  Am.  Deo.  95],  Chief  Justice  Parkinson  says: 
"  As  the  law  now  stands,  damages  are  recoverable  for  a  breach 
of  promise  of  marriage."  Several  actions  of  this  nature  have 
been  before  this  court  since  I  have  been  upon  the  bench,  and 
I  remember  sereral  when  I  was  in  practice  at  the  bar  in  which 
I  was  oounseL  Indeed,  there  is  no  country  in  which  the 
lelatiTe  sitnation  of  the  sexes,  and  their  joint  influence  om 
eodety,  would  render  such  a  principle  of  jurisprudence  more 
naefol  or  necessary. 

As  to  the  Vw%lintftal  ground  upon  which  the  objection  to  the 
verdict  now  rests,  we  entertain  no  doubts.  The  exception 
taken  is  that  there  was  no  direct  evidence  of  an  express  promise 
of  marriage  made  by  the  defendant.  The  objection  implies 
that  there  was  indirect  evidence  from  which  such  a  promise 
may  have  been  inferred;  and  the  jury  were  instructed  that  if, 
from  the  letters  written  hy  the  defendant,  as  well  as  his  con- 
duct, they  believed  that  a  mutual  engagement  subsisted  be- 
tween the  parties,  they  ought  to  find  for  the  plaintiff.  They 
made  the  inference,  and  without  doubt  it  was  justiy  drawn*  Is  it 
then  necessary  that  an  express  promise  in  direct  terms  should 
be  proved  f  A  necessity  for  this  would  imply  a  state  of  public 
manners^  by  no  means  desirable.  That  young  persons  of  dif- 
ferent sexes,  instead  of  having  their  mutual  engagement  in- 
ferred from  a  course  of  devoted  attention  and  apparenUy 
exdusive  attachment,  which  ia  now  the  common  evidence, 
should  be  obliged,  before  they  considered  themselves  bound, 
to  call  vntnesses,  or  execute  instruments  under  hand  and  seal, 
woold  be  destructive  of  that  chaste  and  modest  intercourse 
which  is  the  pride  of  our  country,  and  a  boldness  of  manners 
would  probably  succeed,  by  no  means  friendly  to  the  character 
of  the  sex  or  the  interests  of  society. 

A  mutual  engagement  must  be  proved  to  support  this  ac- 
tion, but  it  may  be  proved  by  those  circumstances  which 
usually  accompany  such  a  connection.  No  case  has  been 
cited  in  support  of  the  defendant's  objection.  On  the  con- 
trary, it  is  very  clear,  from   all    the   English  cases,  that  a 
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promiBO  may  be  inferred,  and  that  direct  proof  is  not  neceesaiy. 
In  the  case  before  referred  to,  EUion  v.  Mansell,  3  Salk.  16, 
Lord  Holt  says  expresslj,  that  where  one  has  promised,  and 
the  behayior  of  the  other  is  such  as  to  oountenance  the  belief 
that  an  engagement  has  taken  place,  this  is  evidence  enough  of 
a  promise  on  the  part  of  the  person  so  condooting,  and  &e 
same  principle  will  apply  to  both  parties. 

In  the  present  case,  however,  the  evidence  on  which  the  jury 
relied  was  of  a  decisive  nature.  For  the  letters  of  the  defend- 
ant which  were  submitted  to  them,  were  couched  in  terms  which 
admit  only  of  the  altematiTe,  that  he  was  bound  in  honor  and 
conscience  to  marry  the  plaintiff,  or  that  he  was  prosecuting  a 
deeply-laid  scheme  of  fraud  and  deception,  with  a  Tiew  to  se- 
duction. The  jury  believed  the  former,  and  in  so  doing  have 
vindicated  his  character  from  the  greater  stain,  and  he  ought  to 
be  content  with  the  damages  which  they  thought  it  reasonable 
to  assess  for  the  lighter  injury. 

Judgment  on  the  verdioL 

Betexing  to  tho  dednon  in  this  oaae,  the  dootrine  is  laid  down  in  Orami  ▼. 
fFtOqr,  101  Maw.  856,  that  in  awwwiiwg  damagM  in  an  aotion  fora  breach  of 
s  promiae  of  mmrriage,  the  Jniy  may  consider  as  an  elemont  the  injuy  done 
to  the  feeliiigs  and  the  mortifioation  and  pain  to  which  the  defendant  was 
sabjeoted.  From  the  natore  of  the  case,  the  damages  are  peculiarly  within 
the  province  of  the  Jnry  who  are  to  form  this  Judgment  in  the  h^t  of  aQ 
the  oiroamstaooe%  whether  of  aggravation  or  extenuation,  thatpnipstily  be> 
long  to  the 
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[15  1iAM.6.] 

JinwHEST  Aomsr  AnimnmuxoBr— BmnsB  bt  Smaema^Where  anad- 
ndnistrator  allows  Judgment  to  pass  against  him,  in  sn  aetion  barred  hy 
statate,  his  sureties  are  not  hound  by  such  judgmenti  hut  may  avail 
themselves  of  the  statute  in  an  action  on  the  bond. 

Gavnot  Waivb  BxNsnr  of  SxAnns. — ^Executors  or  admimstraton  are 
obliged  to  avail  themselves  of  a  statute  for  the  protection  of  the  estate; 
for  the  statute  is  intended  to  protect  heits,  devisees,  legatees  and  others 
interested. 

Debt  on  a  bond  given  to  the  plaintiff,  judge  of  probate,  ex- 
ecuted by  the  defendant's  testator,  Joseph  Shed,  as  a  surety 
for  one  Josiah  Bacon,  the  adminisizator  of  John  Bacon.  The 
defendant  pleaded  performance.  The  replication  stated  a  breach 
as  follows:  that  in  the  year  1816  a  judgment  was  recovered  by 
one  Leach  and  Webb,  administrators  of  the  estate  of  John 
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Leach,  against  the  said  Josiah  Bacon,  as  administrator  of  the 
fe.aid  John  Bacon,  on  which  judgment  execution  had  duly  issued 
and  been  returned  unsatisfied;  the  said  administratornot  having 
shown  to  the  officer  any  estate  of  his  said  intestate,  whereon 
the  same  might  be  levied. 

The  rejoinder  stated  that  the  action  of  the  said  Leach  and 
Webb  was  not  commenced  until  long  after  four  years  had  elapsed 
from  the  time  of  the  said  Josiah's  giving  public  notice  of  his 
having  taken  upon  himself  the  trust  of  admiuistxator.  The 
luirejoinder  averred  that  within  four  years  after  administration 
▼as  granted  to  the  said  Josiah,  and  notice  thereof  given  to 
him,  the  bond  which  was  the  subject  of  the  suit  against  him 
was  exhibited  to  him,  that  he  paid  part  of  the  interest  thereon, 
and  that  he  has  ever  since  acknowledged  the  same  to  be  due. 
To  this  the  defendant  demurred  generally,  and  the  plaintiff 
joined  in  demurrer. 

Sohiar,  tar  defendant. 

JWIfer,  for  pUuntifF. 


PABKxa,  C.  J.  The  first  question  in  this  ease  is,  whether  the 
rqoinder  sets  forth  a  good  defense  to  the  demand  as  specified  in 
therepUcation.  That  the  administrator  in  a  suit  against  him 
night  haTe  defended  himself  by  a  similar  plea,  none  will  deny. 
For  the  atalntea  which  provide  a  limitation  of  action  against 
eseentors  and  administrators,  expressly  declare  that  no  execu- 
tor or  administrator  shall  be  compelled  or  held  to  answer  to  any 
suit  not  commenced  within  four  years  from  the  time  of  his  giv- 
ing paUio  notice  that  he  accepted  that  trust.  And  he  was 
oUiged  to  make  that  defense  for  the  protection  of  the  heirs, 
devisoeo,  legatees  and  purchasers  of  the  estate  which  he  repre* 
seats.  For  the  statutes  were  made  for  the  benefit  of  all  inter- 
ested in  the  estate,  as  well  as  for  the  convenience  and  safety  of 
execatorsand  administrators. 

The  administrator,  howerer,  in  the  present  ease  suffered  a 
judgment  to  go  against  him,  not  having  pleaded  the  statute; 
and  in  a  suit  to  which  his  sureties,  or  their  representatives  were 
not  parties,  so  that  they  had  no  opportunity  to  defend  them- 
selves iinder  the  statute.  We  are  clearly  of  opinion,  that  un- 
der these  circumstances,  the  executors  of  the  surety  have  a  right 
in  the  present  action,  to  plead  the  same  matter  in  their  defense; 
not  being  barred  by  a  judgment,  suffered  coUusively  or  negli- 
gently by  the  administrator,  from  a  protection  which  the  law 
intended  for  their  benefit.    If  it  were  otherwise,  they  would  be 
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precladed  by  a  judgment  passed  inter  ahos,  and  Trhioh  they  had 
no  means  of  preventing  from  asserting  a  privilege  whidi  was 
manifestly  intended  to  be  secured  to  them  by  the  statates. 
The  defense  set  forth  in  the  rejoinder,  we  are  satisfied,  is  suffi- 
cient, unless  matter  proper  to  avoid  it  is  shown  in  thesarre- 
joinder.  The  facts  therein  set  forth  are  that  within  fonr  years 
after  administration  published,  the  debt  was  exhibited  to  the 
administrator,  who  acknowledged  it,  paid  the  interest  thereon, 
and  promised  to  pay  the  principal.  Probably  this  surrejoinder 
was  drawn  before  the  case  of  Broum  v.  Anderaon^  18  Mass.  201, 
appeared  in  point.  In  that  case  the  same  facts  which  are  set 
forth  in  the  surrejoinder  here,  were  alleged  in  the  replication  to 
the  administrator's  plea  in  bar  of  the  statute,  in  an  action  of 
assumpmi*  The  court  held  the  replication  to  be  no  sufficient 
answer  to  the  bar,  and  for  the  reasons  there  given,  the  same 
consequence  must  follow  here. 

The  exhibition  and  demand  of  a  daim,  spoken  of  in  the  stat- 
ute as  necessary  to  prevent  the  claim  from  being  barred,  waa  to 
have  a  retrospective  effect,  that  is,  upon  demands  against  es- 
tates upon  which  administration  had  been  granted  before  the 
passing  of  the  statute.  The  provision  for  claims  then  future 
was,  that  no  executor  or  administrator  should  be  compelled  to 
answer  to  the  suit  of  any  creditor,  unless  the  same  suit  shall 
have  been  originally  commenced  within  three  years,  afterwards 
altered  to  four  years,  next  following  his  giving  bonds  for  the 
faithful  discharge  of  his  trust.  The  exhibition  of  such  claim  to 
the  executor  or  administrator,  his  acquiescence  therein,  or  even 
his  promise  to  pay,  famish  no  legal  ground  for  avoiding  the 
effect  of  the  statute.  These  acts  are  all  personal,  and  not  offi- 
cial, in  the  administrator;  and  he  cannot  by  them,  charge  the 
estate  which  he  represents,  it  having  been  discharged  by  virtue 
of  the  statute.  Whether  they  afford  ground  for  an  action  against 
him,  or  for  an  execution  de  bonis  proprUa,  as  in  case  of  an  exe- 
cutor de  son  tori,  are  questions  not  submitted  to  us  in  this  action; 
but  we  are  dear  that  th^  do  not  impair  the  l^gal  defense  set 
up  in  the  present  action,  as  specially  stated  in  the  rejoinder. 

Surrejoinder  adjudged  bad. 
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Manufacturers'  Bank  v.  Gtors* 

[15]CAM.f6.] 

iduaLOT  €sw  Fabtrxb  wosl  Fsjjtd  of  Oopabtnxr.— a  pwtiisr  on  «  note 
Qgiied  by  the  fiim  by  means  of  ft  f  oiged  indonement^  of  which  his  oo- 
psrtner  wss  ignonnt,  obtained  money  from  a  bank,  which  was  placed  to 
tfasereditof  thefinn.  Beforethematozity  of  thenoteitwasdisoovered 
that  the  indonement  was  f  oorged.  It  was  held  that  the  amount  could  be 
leeoyeied  nmmediaUlif  in  an  action  which  would  well  lie  against  both 


AwoMWiT  for  money  had  and  leodTed.  The  action  was  brought 
mgainst  Gk>re  and  one  Giafton,  who  were  partners.  The  bank 
diflooonted  oertain  notes  for  Grafton,  signed  by  the  firm,  and 
purporting  to  be  indorsed  by  one  Cashing  and  Scudder,  which 
indorsement  proTed  a  forgery.  The  amount  discounted  was 
entered  to  the  credit  of  the  defendants.  It  did  not  appear  that 
Oore  had  any  knowledge  of  the  forgery.  Gore  contended  he 
vas  not  liable,  and  the  qoeetion  of  his  liability  was  reserred  for 
ihecoartb 

Oattuon,  for  the  defendants. 

(?.  Acflwon,  for  the  plaintiffs 

By  Court,  Pabkeb,  C.  J.  We  think  the  principle,  that  when, 
by  means  of  a  felony,  one  has  been  depriyed  of  his  property, 
the  cifil  remedy  ia  merged  in  the  felony,  if  existing  in  full  force 
in  this  oonntiy  in  the  manner  laid  down  in  some  of  the  English 
authorities,  does  not  apply  to  this  action,  which  is  not  founded 
upon  felony,  bat  upon  a  common  contract  for  the  loan  of  money, 
in  which  the  lender  has  been  deceived  by  the  borrower  and  de- 
prived of  the  security  upon  which  the  loan  was  assented  to. 
How  far  the  principle  may  be  applicable  to  a  different  class  of 
these  unfortunate  cases,  which  haye  been  argued  at  the  present 
teim,  we  do  not  determine,  as  those  actions  are  too  important 
in  their  consequences  to  be  decided  while  a  particle  of  doubt  re- 
mains in  the  minds  of  any  of  the  court.  The  facts  in  this  case 
show  that  the  defendant  Grafton  proposed  to  the  bank  to  pre- 
sent a  note,  in  which  he  and  his  partner  should  be  promisors, 
and  Mr.  Cushing  and  Mr.  Scudder  indorsers,  for  discount;  that, 
the  proposal  being  agreed  to,  a  note  was  made  by  Grafton,  in 
the  name  of  the  house  of  Gore  &  Grafton,  purporting  to  be 
payable  to  Thomas  Cushing;  that  Grafton,  having  forged  the 
names  of  the  supposed  indorsers,  presented  it  to  the  bank  for 
discount,  and  that  the  amount,  deducting  the  discount,  was 
passed,  in  the  bank  books,  to  the  credit  of  Gore  &  Grafton,  thejf 
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being  indebted  to  the  bank  on  other  notes  preTiouslj  gi^en  in 
the  same  manner,  on  which  aimilar  forgeries  had  been  com- 
mitted by  Grafton. 

The  bank  finding  the  seooritj  upon  which  they  had  agreed  t6 
make  the  loan  had  failed,  by  reason  of  the  forgery  of  the  names 
of  the  indorsers,  and  that  they  had  thus  been  defranded  of  a 
large  sum  of  money,  commenced  this  action,  declaring  for  money 
had  and  received,  and  for  money  lent  and  accommodated,  al- 
though the  term  of  credit  agreed  upon  the  loan  had  not  expired. 
They  do  not  claim  through  the  crime  of  €hrafton;  and  it  is  im- 
material to  them,  for  the  purposes  of  this  suit,  whether  the 
security  failed  because  of  the  forgeiy,  or  because  the  abOiiy  of 
the  indorsers  was  not  such  as  may  have  been  represented  to  in* 
duce  them  to  make  the  loan.  It  is  a  case,  as  respects  the  plaint- 
iflb,  of  money  obtained  from  them  l^  misrepresentation  and 
fraud,  and  we  think  the  only  question  is,  whether,  upon  a  loan 
thus  obtained,  although  upon  credit,  the  bargain  may  not  be 
disa£Srmed  by  the  lender,  and  an  action  presently  commenced 
for  money  so  obtained,  as  had  and  receiTed  in  a  legal  view,  to 
his  use.  And  upon  this  point  we  haye  no  doubt,  and  we  believe 
the  doctrine  has  been  generally  received  and  praotioed  upon  in 
this  commonwealth,  that,  when  goods  are  purohafled  upon 
credit,  or  money  borrowed,  and  the  secnriiy  agreed  upon  by 
the  parties  turns  out  to  be  of  no  value,  and  different  from  what 
it  vnis  represented  to  be  by  the  debtor,  it  may  be  treated  as  a 
nullity,  and  an  action  will  lie  immediately  for  the  sum  it  was  in- 
tended to  secure. 

This  practice  is  undoubtedly  founded  upon  certain  deoisiona 
known  to  have  taken  place,  and  upon  the  justice  and  reason  of 
the  case.  For  if  one  gets  possession  of  another's  goods  or 
money  by  means  of  a  fraudulent  misrepresentation  as  to  the 
value  of  the  security  which  is  the  basis  of  the  credit,  it  would 
be  absurd  to  consider  the  bargain  binding  to  the  prejudice  of 
him  who  has  been  deceived,  and  to  the  advantage  of  the  receiver. 
The  case  of  Siedman  v.  Oooch,  1  Esp.  3,  is  full  to  this  point.  A 
milliner  had  sold  goods  and  taken  three  promissory  notes  in 
payment,  payable  at  the  house  of  one  Brown.  On  application 
there,  for  payment.  Brown  said  that  Finlay,  the  maker  of  the 
notes,  had  no  effects  there.  It  was  objected  that  the  notes  having 
been  taken  in  payment  no  action  would  lie  until  they  became 
payable,  for  they  might  be  paid  at  the  time  stipulated.  But 
Lord  Eenyon  ruled  against  the  defense,  and  said  that  the  law 
was  clear  that  if,  in  payment  of  a  debt,  a  bill  or  note  is  taken 
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psjaUe  ai  a  fniure  day,  the  creditor  cannot  I^gallj  commence 
an  action  ontil  each  bill  or  note  becomes  payable,  or  defaolt  be 
amde  in  the  payment;  but  that  if  such  bill  or  note  be  of  no  value, 
as  if y  for  example,  drawn  on  a  person  who  has  no  effects,  and 
who  therefore  refases  it,  the  creditor  may  consider  it  as  waste 
paper,  and  resort  to  his  original  demand  and  sue  the  debtor 
apon  it.  There  is  no  difference  in  principle  between  this  case 
and  the  case  at  bar.  For  admitting  the  note  to  be  good,  as 
eridence  of  a  promise  by  Gore  &  Grafton,  yet  it  is  not  what  it 
pinported  to  be,  Tiz.,  a  note  payable  to  Cashing  or  order,  and 
indoned  by  him,  and  therefore  it  may  be  treated  as  waste  paper 
and  an  implied  promise  immediately  arises  with  the  debtor  to 
pay  the  money  instantly  which  has  been  thus  obtained. 

In  the  case  of  Puckford  y.  Maxwell,  6  T.  B.  52,  the  same 
dodzine  received  the  sanction  of  the  whole  conrt  of  king's 
bench.  There  Puckford  having  arrested  Uarwell  for  a  debt, 
the  latter  gave  a  draft  for  a  part  of  the  sum,  and  said  he  would 
settle  the  zest  in  a  few  days.  The  draft  was  dishonored,  and 
it  was  held  that  a  second  arrest  for  the  same  debt  was  justifiable. 
The  draft  was  treated  as  a  nullity.  These  cases  were  cited  and 
recogniied  aa  law  by  this  court  in  the  case  of  Young  v.  AdamSy 
6  Siass.  182.  Indeed  there  can  be  no  question  of  the  soundness 
of  the  principle,  or  of  its  applicability  to  this  action.  Here  the 
credit  was  obtained  upon  an  offer  o§  adequate  security.  The 
security  was  wholly  worthless.  The  consideration  for  the  credit 
therefore  failed,  and  the  money  thus  wrongfully  obtained  could 
Bot,  for  an  instant,  be  conscientiously  retained.  Ex  aequo  et 
bono,  then  it  ought  to  be  returned,  and  that  is  the  foundation  of 
the  action  for  money  had  and  received.  The  case  then  is  too 
clear  to  be  doubted,  as  it  respects  Grafton,  in  the  enormous 
bands  committed  upon  those  with  whom  he  dealt.  How  does 
it  stand  with  respect  to  Gore,  the  innocent  victim  f  We  regret 
to  say  equally  dear.  The  partnership  was  general.  Grafton 
was  the  bosinesB  man  out  of  the  store.  All  the  business  at  the 
banks,  and  in  obtaining  credits  of  individuals,  was  managed  by 
him.  He  had  full  right  to  bind  the  firm  to  any  extent,  in  con- 
tracts for  the  use  of  the  partnership.  The  proceeds  of  these 
very  notee  were  placed  to  the  credit  of  the  house  in  the  books 
of  the  bank,  and  actually  went  to  their  issue,  to  pay  pre-existing 
debts  in  the  bank.  So  the  jury  must  have  found,  and  the  facta 
warrant  the  finding.  We  consider  the  direction  of  the  judge  on 
both  points  correct  in  point  of  law,  and  that  the  verdict  was  a 
necessary  result  from  the  facts  proved  in  the  case. 

Judgment  on  the  verdict. 
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PanoDB,  ParfcQenliip,  152,  lays  it  down  that  "the  fact  that  money  pro- 
eared  by  a  fraad  becomes  partnership  stock,  does  not  render  them  liabl*. 
without  their  participation  in  or  consent  to  the  frand.  At  the  same  time,  if 
money  be  raised  in  the  course  of  partnership  business,  by  the  fraad  of  one  of 
the  partners,  the  other  partners  will  not  be  relieved  from  their  liability  for 
the  fraud,  merely  by  the  want  of  evidence  that  the  money  so  raised  was  ap- 
plied to  the  use  or  benefit  of  the  firm.** 

See  confirming  this  doctrine:  Stewart  ▼.  Levfft  86  GsL  109|  Wof^  t.  MUUt, 
36  HL  860;  Jae2wm  V.  Todd,  B&lnd.  40S. 


Bridge  v.  Hubbard. 

ti6  1LyH.M.l 

SnBflxiTUTiD  Qmauam  Tadited  bt  Usubt.— Where  a  saoonty  was  orig* 
inally  void  for  usury,  another  security  snbatitatod  therefor  is  still 
affected  by  the  original  usory,  and  a  holder  csnnot  recover  thsieon,  it 
not  appearing  that  he  was  or  was  not  a  bona  Jide  pordhasar,  or  hid 
knowledge  of  the  transaction. 

AssuxpsiT  against  the  maker  of  a  note  pajable  to  one  Sum- 
ner,  or  order,  and  indorsed  by  him.  The  note  was  made  nnder 
the  following  circumstances:  One  B.  Ford  had  borrowed  money 
of  B.  Eaton  at  a  usorioas  rate  of  interest.  On  the  fourth  De- 
oember,  1816,  he  gave  Eaton  a  note  signed  by  Blanchard  k 
Ford,  payable  to  Hubbard,  and  indorsed  by  him  for  one  thou- 
sand two  hundred  and  fifty  dollars,  the  whole  amount  of  which 
was  for  usurious  interest  on  sums  previously  borrowed  by 
Blanchard  &  Ford  of  Eaton.  On  the  seyenth  April,  1816,  that 
note  fell  due,  and  Blanchard  A  Ford  being  called  upon  for  pay- 
ment, requested  further  credit,  which  Eaton  was  willing  to  give 
provided  he  had  other  security.  It  was  proposed  by  Blanchard 
&  Ford  that  a  note  like  that  now  sued  on  should  be  given,  the 
other  to  be  taken  up  and  canceled.  This  was  accordingly  done; 
the  note  in  suit  having  been  obtained  for  that  purpose,  and 
delivered  to  Eaton.  The  plaintifiis,  as  indorsees,  claimed  to 
recover  without  tracing  title  through  Eaton,  the  note  not  hav- 
ing been  indorsed  by  him.  No  evidence  was  offered  tending  to 
show  that  the  plaintiffs  knew  of  the  origin  of  the  note,  or  that 
they  were  not  bona  fide  purchasers. 

A  verdict  was  returned  for  the  defendant  by  direction.  A 
motion  was  made  for  a  new  trial,  on  the  ground  that  upon  th« 
foregoing  facts  the  verdict  ought  to  have  been  in  their  favor. 

The  SolicUor-general,  for  plaintiflk 

Ibvmsend,  for  defendant. 
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Pabkkb,  C.  J.  The  action  is  assumpsit  upon  a  promissory 
note  against  the  maker,  and  the  defense  to  the  action  is  that 
the  note  was  given  for  a  usnrions  consideration  and  is  void. 
The  action  is  brought  by  persons  claiming  to  be,  and  who  must 
from  the  evidence  be  taken  to  be  innocent  indorsers,  who  have 
purchased  the  note  bona  fide  and  for  a  valuable  consideration. 
This  character,  however,  will  not  avail  them,  if  the  note  is 
efidenee  of  a  contract  originally  usurious,  or  if  it  was  security 
for  a  loan  of  money  upon  which  more  than  six  per  cent,  had 
been  reserved  or  taken.  T6  this  point  no  authorities  need  be 
died,  for  since  the  great  struggle  to  protect  contracts  so  situ- 
ated from  the  effects  of  the  statute  of  usuiy,  in  the  case  of  Lauos 
V.  WaOer,  Doug.  736,  no  attempt  has  been  made,  with  any 
seriousness,  to  give  validity  to  such  notes  for  the  benefit  of  in- 
donees. 

The  only  question  then  is,  whether  this  note  when  made  was 
made  upon  a  usurious  consideration.  To  determine  this,  we 
must  look  to  the  facts  reported.  These  show  that  this  note  was 
procured  by  Blanchard  and  Ford,  on  an  agreement  with  Eaton 
to  obtain  such  a  note  and  deliver  it  to  him,  in  order  .that  they 
might  have  a  longer  credit  for  a  sum  of  money  claimed  by  him 
to  be  due  on  a  note  in  his  possession,  of  which  Blanchard  and 
Ford  were  the  makers,  and  the  defendant  Hubbard  was  the  in- 
dorser.  The  whole  sum  secured  by  this  lasirmentioned  note 
was  the  interest  beyond  six  cent,  upon  a  contract  or  loan  pre- 
vioosfy  subsisting  between  Blanchard  &  Ford  and  Eaton.  That 
note,  we  all  agree,  was  usurious  and  void,  notwithstanding  the 
objection  that  there  was  no  promise  in  it,  or  reservation  of  unlaw- 
fnl  interest  upon  the  capital  thus  secured.  For  within  the  equiiy, 
if  not  the  words,  of  the  statute,  a  note  or  other  instrument  given 
to  secure  the  unlawful  interest  itself,  must  be  void.  Otherwise, 
hj  gifing  one  note  for  the  principal,  and  another  for  the  unlaw- 
fnl  interest,  they  would  both  be  good;  the  first  as  containing  no 
reserration  of  interest,  and  the  second  as  not  containing  any 
promise  to  pay  any  interest  on  the  sum  secured  by  it.  Whereas, 
hoth  notes,  given  under  such  circumstances  would  be  void, 
being  evidence  of  one  contract,  and  that  an  unlawful  one.  And 
if  it  were  not  so,  the  statute  of  usury  would  be  effectually 
repealed  by  the  court,  which  is  bound  to  execute  it.  The  re« 
port  states  that  Blanchard  &  Ford,  the  borrowers,  being 
called  on  to  pay  this  void  note,  asked  for  a  longer  credit,  and 
that  Eaton  consenting  to  give  it  on  obtaining  other  security, 
the  note  now  in  suit  was  procured  for  the  purpose  of  obtaining 
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this  <sredit.  Habbard,  the  defendant,  who  was  liable  on  the 
first  note,  as  indorser,  made  this  note  pajable  to  Sumner,  who 
indorsed  it  in  bhink,  and  it  was  deliTered  oyer  by  Blanchard  & 
Ford  to  Eaton,  from  whom  it  oame  without  any  indozsement  to 
the  plaintiffs. 

We  have,  then,  the  consideration  of  the  note  now  in  suit, 
and  the  purpose  for  which  it  was  obtained.  The  consideration 
as  it  respected  Eaton  was  manifestly  illegal,  and  the  puzpoeo 
was  to  give  a  further  credit  upon  a  loan  made  absolutely  Toid 
by  the  statute.  It  would  seem  to  follow  conclusiyely  that  this 
contract  was  also  Toid,  for  it  can  hardly  be  supposed  that  a 
usurious  lender  of  mioney  can  screen  himself  from  the  effects  of 
the  law  by  giving  up  the  security  originally  taken,  and  substi- 
tuting another  in  its  place.  If  this  can  be  done,  much  inge- 
nuity is  not  required  to  evade  and  defeat  the  statute.  The 
cases  are  numerous  in  our  own  books  as  well  as  in  the  English 
authorities,  which  establish  the  principle  that  where  the  orig- 
inal contract  is  usurious,  any  subsequent  contract  to  cany  it 
into  effect  is  also  usurious. 

The  ground  taken  by  the  counsel  for  the  plaintifb  is,  that  the 
note  in  suit  was  received  in  payment  for  the  former  note;  that 
the  former  contract  was  cancelled  and  extinguished;  and  that 
as  neither  the  maker  nor  indorser  of  this  was  privy  to  the  con- 
tract between  Blanchard  &  Ford  and  Eaton,  there  was  no 
usurious  consideration.  If  this  were  the  true  state  of  the  case, 
we  should  agree  with  them.  But  the  facts  reported  negative 
this  statement.  Instead  of  being  given  in  payment,  this  note 
was  given  as  other  security  in  lieu  of  the  former  note,  and  for 
the  purpose  of  extending  the  credit.  It  was  received  by  Eaton 
in  this  view  and  for  this  purpose.  It  can,  therefore,  be  consid- 
ered in  no  other  light  than  as  a  substitute  for  the  note  given  up. 
Jt  is  true  that  the  borrower's  name  does  not  appear  upon  this 
^ote,  but  we  cannot  perceive  that  this  circumstance  is  essential, 
^hen  the.  object  and  views  of  the  party,  for  whose  use  the  note 
was  made,  are  such  as  appear  in  the  report  of  this  case.  That 
the  parties  liable  on  the  note  were  not  privy  to  the  usuzioos 
bargain  is  not  a  fact  of  importance,  if  the  true  destination  of 
the  note  was  to  secure  such  a  bargain  made  by  others  for  the 
use  of  him  who  was  to  reap  the  fruits  of  the  bargain. 

The  case  of  Ackland  v.  Fearce,  2  Camp.  599,  settles  this  prin- 
ciple correctly.  Pearce,  at  the  solicitation  of  Waine,  drew  his 
bill  on  the  latter,  who  accepted  it,  payable  to  his  own  order,  and 
indorsed  it  to  the  plaintiff.    There  was  a  usurious  agreement  be- 
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tveen  Waine  and  the  agent  of  the  plaintiff,  of  which  Pearee,  the 
dxawer  was  wholly  ignorant.  He  was  nevertheless  permitted  to 
avoid  the  billy  on  the  ground  of  nsoiy.  A  similar  deoision  was 
had  in  the  case  of  Toung  t.  Whiie,  2  Camp.  140;  and  the  same 
pxineiple  has  been  adopted  in  two  cases  in  New  York:  1  Johns. 
Caa.  60;  8  Johns.  Ca&  66,  206  [WUkie  t.  Booaeveii,  2  Am.  Dec. 
149].  Bat  it  is  said  that  in  conformity  with  decisions  of  this  court 
in  hvar  of  notes  sold  in  the  market  at  a  discount  exceeding  the 
l^gal  rate  of  interest,  this  note  ought  to  be  established.  We, 
bowerer,  see  no  parallel  between  the  cases.  The  ground  on 
which  these  decisions  rest  is  that  there  has  been  no  loan,  but 
•n  absolute  purchase,  and  the  purchaser  of  a  note  is  assimilated 
to  the  porchaser  of  a  bill  of  exchange  at  a  discount.  Howeyer 
qofistionable  that  doctrine  re8i>ecting  promissory  notes  may 
hare  formerly  been,  we  do  not  desire  to  disturb  it,  as  it  has  be- 
came a  known  rule  of  law  affecting  an  important  branch  of  com- 
mercial tnuisaetions.  In  the  case  before  us,  no  purchase  was 
intended  or  suggested.  The  proposition  made  by  one  party, 
and  aooeded  to  by  the  other,  was  that  this  note  should  be  taken 
SB  seeurity  for  a  pre-existing  usurious  loan.  For  this  purpose 
it  was  made  and  deliTered  to  the  usurious  lender. 

It  is  fid'fti<4^  that  the  case  of  IktTier  y.  HuUne,  4  Eep.  11^ 
cited  in  the  argument,  contradicts  the  doctrine.  There,  a  de- 
tainer being  lodged  against  a  debtor  who  was  in  prison  upon 
execution,  the  debt  on  which  the  detainer  issued  being  usurious, 
the  creditor  liberated  him  upon  taking  the  note  of  two  other 
pecBons  for  the  amount  due.  Lord  Kenyon  ruled  that  usuiy 
could  not  be  objected  against  the  second  note,  but  that  it  ought 
to  hsTC  been  objected  to  the  first.  We  do  not  find  this  doc- 
trine sanctioned  l^  the  court  of  king's  bench,  although  it-was 
nsdaabtedly  acquiesced  in  by  counsel.  But  we  think  that  de- 
cisions at  nisi  prius  may  be  questioned  without  any  want  of 
respect  for  the  judge  who  makes  them.  If  the  principle  adopted 
hj  Lord  Kenyon  be  correct,  it  would  be  idle  to  attempt  to  exe- 
cute the  statute  of  usury,  for  the  borrower  who  can  find  an  in- 
dcner  upon  his  note  may  also  find  a  friend  to  make  a  note  for 
him,  and  usurious  loans  will  always  be  carried  on  under  this 
cover.  In  the  case  of  CuMert  t.  Baley,  8  T.  B.  890,  all  the 
judges  agree  that  if  one  security  be  substituted  for  another,  the 
second  security  is  Toid,  if  the  first  was  usurious.  And  in  the 
case  of  Haddock  qui  tarn.  y.  EammaU,  7  T.  B.  184,  it  was  de- 
termined that  the  usury  was  not  complete,  so  as  to  render  the 
psrty  liable  in  an  action  qui  tarn,  upon  the  giring  of  a  new 
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seourify  in  lieu  of  the  old,  and  that  the  action  would  not  aocnid 
until  the  second  note  was  paid.  This  case  also  goes  upon  the 
principle  that  the  second  note  is  not  a  payment  of  the  first,  but 
is  only  to  be  considered  as  a  substituted  eontract.  It  is  true 
'  that  in  these  cases  the  original  borrower  remains  liable  on  the 
new  contracts;  but  we  think  this  makes  no  difference,  wher« 
the  agreement  of  the  parties  shows  that  a  payment  was  not  in* 
tended. 

We  are  satisfied,  from  a  view  of  all  the  cases  upon  the  subject, 
that  the  note  sued  in  this  action  must  be  considered  as  usurious, 
and  that  the  yerdict  must  stand.  The  plaintiffs  may  be  unfor- 
tunate indorsers  for  a  valuable  consideration.  If  so,  it  is  their 
own  folly  that  they  have  lost  their  remedy  against  Eaton,  for 
they  should  have  required  an  indorsement  by  him.  If  they  are 
merely  the  agents  of  Eaton,  the  loss  will  fall  where  it  oughft  to 
fall,  as  well  in  equity  as  by  law. 

Thatghbb  and  Wildb,  JJ.,  concurred. 

Jackson,  J.  The  usury  between  the  former  parties  in  tins 
transaction  was  as  excessiTe  as  can  well  be  imagined.  The  bor- 
rowers, Blanohard  &  Ford,  had  from  time  to  time  repaid  to 
Eaton,  the  lender,  a  sum  equal  to  all  they  had  borrowed,  with 
lawful  interest,  so  that  the  one  thousand  two  hundred  and  fifty 
dollars,  for  which  the  note  of  the  fourth  of  December,  1815, 
was  given,  was  wholly  for  excessive  interest.  That  note  was  of 
course  void  in  law,  and  could  never  have  been  recovered  against 
the  makers  or  indorsers.  The  same  consequence  would  have 
followed,  if  that  note  had  comprised  only  one  per  cent,  beyond 
the  legal  interest.  The  great  excess,  therefore,  of  usury  in  this 
case,  although  calculated  to  excite  one's  indignation  at  the 
usurer,  cannot  affect  the  principle  by  which  the  case  must  be 
decided.  There  is  another  droumstance,  which  I  mention 
merely  to  throw  it  out  of  the  case,  and  that  is  the  doubt  sug- 
gested whether  the  plaintiffs  were  bona  fide  purchasers  of  the 
note  now  in  suit,  and  whether  Eaton  is  not  the  real  plaintiff  in 
interest  This  point  is  wholly  immaterial  as  it  respects  the 
question  of  usury,  because  if  the  contract  was  usurious,  the  note 
is  void,  even  in  the  hands  of  an  innocent  and  bona  fide  holder. 
If  the  defense  were  such  as  would  apply  only  to  a  party  to  the 
original  transaction,  and  not  to  an  innocent  purchaser  of  the 
note,  the  question,  whether  the  plaintiffs  are  such  purchasers, 
ought  to  be  submitted  to  the  juiy.  It  is  not  competent  to  the 
cotut  to  infer  that  fact  from  the  evidence. 
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I  liaT6  Baid  that  the  note  made  on  the  fourth  of  December, 
1815y  was  void  on  accoont  of  usury,  and  could  not  have  been 
recovered  by  any  one  who  should  haye  held  it.  But  Blanchard 
k  Ford  might  haye  paid  it  without  a  suit,  if  they  had  seen  fit  to 
do  80.  They  might  have  paid  it  in  cash,  or  by  the  delivery  of 
merehandiaey  or  of  any  other  valuable  article,  to  the  acceptance 
of  Eaton.  The  property  in  the  merchandise  so  delivered  would 
undoubtedly  have  passed  to  Eaton,  as  much  as  the  property  in 
coin  or  bank  bills,  in  which  the  note  might  have  been  paid,  and 
he  would,  in  each  case,  have  been  equally  liable  to  an  indict* 
ment,  or  an  action  upon  the  statute,  for  having  taken  excessive 
UBDiy.  If,  then,  Blanchard  &  Ford,  when  called  upon  for  pay- 
ment by  Eaton,  in  April,  1816,  had  had  in  their  possession  a 
note  signed  by  Hubbard  or  any  other  person,  they  might  have 
ddivered  this  to  Eaton,  in  payment  of  their  debt  to  him;  and 
the  property  in  the  note  would  have  passed,  in  like  manner  aa 
the  property  in  any  other  valuable  article  so  delivered.  If, 
indeed,  the  note  had  been  made  payable  to  themselves,  and  had 
been  indorsed  by  them,  the  case  would  present  another  ques- 
ibn,  which  it  is  not  necessary  now  to  consider.  But  if  it  were 
pajraUe  to  a  stranger,  and  indorsed  by  him  in  blank,  as  it  was 
in  the  case  at  bar,  so  as  to  pass  by  mere  delivezy,  it  would  be 
considered  in  the  same  light  as  any  article  of  merchandise.  ' 

So  long  as  the  usurious  contract  between  Eaton  and  Blanch- 
ard h  Ford,  the  borrowers  of  the  money,  remained  open  and 
executory,  it  could  not  be  enforced  by  or  against  any  of  the 
parties  to  it;  and  the  same  principle  would  apply  to  any  secu- 
rity by  which  Blanchard  &  Ford  should  be  bound  to  Eaton  for 
perfomnance  of  the  old  contract.  But  the  debtors  might  have ' 
refuaed  to  avail  themselves  of  that  defense.  If  we  suppose  a 
case  in  which  the  usury  exceeded  by  a  very  little  the  lawful  rate 
of  interest,  and  that  the  borrower  was  conscious  that  the  advan- 
tage to  himself  and  the  inconvenience  to  the  lender  were  equal 
to  the  excess,  and  therefore  felt  himself  bound  in  conscience  to 
pay  the  debt,  he  certainly  might  and,  perhaps,  as  an  honest 
man,  he  ought  to  vraive  this  objection.  If  in  such  a  case  he  is 
not  able  to  pay  the  money,  and  therefore  delegates  a  debtor  of 
his  own,  who  agrees  to  pay  it  for  him,  and  who  becomes  bound 
accordingly  to  the  lender,  it  ought  not  to  be  in  the  power  of  the 
new  debtor  to  avail  himself  of  the  defense  which  the  original 
debtor  had  waived.  It  is,  in  this  respect,  not  unlike  the  case 
of  a  mortgage  on  which  usurious  interest  is  reserved.  If  the 
mortgagor  in  such  case  conveys  the  land  to  a  third  person,  sub- 
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jeot  to  the  mortgage,  the  grantee  of  this  tight  of  redemption 
cannot  question  the  right  of  the  mortgagee.  This  has  been  de- 
cided in  this  court:  Oreen  t.  Kemp,  13  Mass.  616  [7  Am  Dec. 
169. 1  In  the  Tiew  which  I  take  of  the  case,  the  transaction  be- 
tween Bhinchard  &  Ford  and  Eaton^  when  the  note  now  in  suit 
was  given,  was  a  payment  and  discharge  of  the  usurious  con- 
tract. Eaton  demanded  payment.  That  was  the  time  for 
Blanchard  &  Ford,  and  all  the  other  parties  to  the  preceding 
note,  to  have  resisted  the  demand.  They  might  have  resisted 
it  successfully.  But  Blanchard  &  Ford,  who  alone  were  applied 
to  for  payment,  yielded  to  the  demand.  It  is  true,  as  is  ex- 
pressed in  the  report,  they  ask  for  further  credit;  but  it  is  also 
true  that  no  farther  credit  was  given  to  them.  Th^  were,  from 
that  time,  discharged  from  all  further  obligations  to  Eaton. 

I  have  been  somewhat  confirmed  in  this  opinion  by  not  having 
been  able  to  find  a  case  in  which  any  contract  or  securify  was 
held  void  for  usury,  unless  the  usurious  borrower  was  a  party 
to  it,  or  unless  it  was  given  as  collateral  security  for  a  subsisting 
usurious  contract,  so  that  a  recovexy  would  tend,  directly  or 
indirectly,  to  enforce  the  usurious  contract  against  the  bor- 
rower. In  other  words,  there  must  be  a  loan  upon  more  than 
lawful  interest,  and  the  action  must  be  brought  to  enforce  the 
repayment  of  the  loan.  Now  in  the  case  at  bar,  there  was  no 
loan  by  Eaton,  nor  by  any  one  else,  to  the  defendant  Hubbard. 
He  gave  his  note  to  Sumner,  and  Sunmer  indorsed  it  to 
Blanchard  &  Ford  for  a  lawful  and  sufficient  consideration.  He 
then  cannot  avoid  the  payment  of  the  note  on  account  of  the 
use  afterwazds  made  of  it  by  the  lawful  holder.  From  the  cHr- 
cumstances  that  Hubbard  was  an  indorser  on  the  former  note, 
^e  may  conjecture  that  he  was  informed  of  the  purpose  for 
which  the  new  one  was  made.  But  this  would  furnish,  at  most, 
but  a  ground  of  presumption  that  he  was  so  informed,  which 
appears  to  me  veiy  slight,  and  from  which,  whether  strong  or 
weak,  it  was  competent  for  the  jury  only,  and  not  for  us,  to 
draw  the  inference.  I  say  that  the  note  was  made  for  a  lawful 
and  sufficient  consideration,  because  that  is  the  legal  presump- 
tion in  the  absence  of  all  evidence  to  the  contrary.  We  must 
presume  that  it  was  either  given  for  a  preceding  debt  due  to 
Blanchard  &  Ford,  or  that  they  paid  the  value  for  it  at  the  time, 
or  that  they  gave  satisfactory  security  to  Hubbard  to  pay  the 
amount  at  a  future  day. 

It  is  said  in  the  report  that  Blanchard  &  Ford  procured  the 
note  for  the  purpose  of  giving  it  to  Eaton,  in  discharge  of  the 
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pneeding  debt.  I  cannot,  boweyer,  infer  from  tbis  expresdoii 
that  there  was  anj  nsnrious  agreement  on  tbe  part  of  Hubbard, 
nor  even  tbat  be  knew  to  wbat  oee  Blanobard  &  Ford  intended 
to  apply  the  note.  If  Hubbard  had  been  previouBlj  indebted 
toBlanchard  &  Ford  in  a  large  sum,  and  had  made  tiiis  note  at 
their  request,  without  knowing  for  what  purpose  they  wanted 
.i,  it  might  atill  be  true  that  Blanobard  &  Ford  procured  it 
for  the  purpose  of  giving  it  to  Eaton.  If  anything  more  is  to 
be  inferred  from  tiiiat  expression  it  is  an  inference  of  fact, 
which,  as  I  apprehend,  ought  to  be  left  to  the  jury.  Even  if 
we  could  infer  from  the  testimony  that  Hubbard  knew  the  pur- 
pose for  which  Blanchard  &  Ford  procured  the  note,  I  am  not 
aware  thai  it  would  alter  the  case.  If  they  had  receiyed  money 
from  Hubbard  on  account  of  a  pre-existing  debt,  and  had  paid 
o?er  the  money  to  Eaton,  Hubbard  could  not  recover  it  back  by 
proTing  that  he  was  informed,  when  he  paid  it,  of  the  use  to 
which  it  was  to  be  applied.  80,  if  instead  of  a  note  or  money, 
they  had  received  goods  of  Hubbard,  and  had  delivered  them 
under  like  cirotimstances  to  Eaton,  the  property  in  the  goods 
would  have  passed  to  him,  and  Hubbard  could  not  have  re- 
claimed th«m.  I  am  not  prepared  to  say  that  facts  might  not 
have  existed  which  would  connect  Eaton  and  Hubbard  in  this 
transaction,  and  also  connect  the  note  now  in  suit  with  that 
which  was  canceled,  in  such  a  manner  that  this  his  note  would 
be  tainted  with  the  usury.  But  I  think  no  such  facts  appear  in 
this  case,  and  if  they  exist  they  should  be  ascertained  by  a  jury. 
The  opinion  whidi  I  entertain  on  this  subject  derives  some 
confizmation  from  the  cases  of  CuthbeH  v.  .fiofey,  8  T.  B.  890, 
ind  Ikmer  v.  Ekdme,  4  Esp.  11,  whi6h  were  cited  in  the  argu- 
ment. And  on  the  other  hand,  my  confidence  in  it  is  very  much 
impaired  by  ^nUmg  that  a  majority  of  my  brethren  have  come 
to  a  different  result.  I  have,  however,  felt  myself  bound  to 
dedare  the  opinion  which  I  still  entertain,  after  repeated  con- 
ferences on  the  subject,  and  the  fullest  considenition  I  have 
been  aUe  to  give  to  it. 

Pdzxam,  J.,  of  the  same  opinion. 

Judgment  on  the  verdict. 


See  note  to  fTtftie  V. /?ooMMtt,  2  Am.  Bee.  149. 

Showing  thai  a  note  wonld  be  void  if  tainted  with  nsozy  hi  the  originst 
awmortMn  even  in  the  hands  of  an  ionooent  holder  witfaont  notioe»  tfaia  oaae 
is  cHed  in  KtndaU  v.  Mobertmm,  12  Cash.  15&  In  NiehoU  ▼.  Fearmm,  7. 
Pctcn»  106^  Mr.  Jnstioe  Johnson  aayi:  "The  case  of  Bridge  ▼.  ffuibard^  I6t 
Ham.  96^  was  one  of  a  difierent  dhazaoter,  and  decided  in  oonf oimity  with 
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fmother  cIbsb  of  cues.  It  was  the  cue  of  the  sahstitation  of  a  new  oootaek 
for  a  note  given  for  nsarioiiB  interest  dne  npon  prerions  tranaactioiia.  The 
note  passed  into  the  hands  of  innocent  indorsees,  and  the  qnestion  wis 
whether  it  was  affected  with  the  taint  of  the  original  nsoiy  or  only  with  the 
want  of  consideration.  And  the  majority  of  the  coort  held  it  to  be  a  se- 
curity for  a  loan  of  money  obtained  upon  nsniy,  and  tfaeiefare  Toid  in  the 
hands  of  the  present  boldera." 


Gibson  v.  Gibson. 

[ISlCASik  106.1 

DowxR  WHSir  voT  Babbsd. — ^An  agreement  made  by  a  hnsbaad  beloom 
riage^  with  his  wife,  by  the  aid  of  a  tmstee,  by  which  a  oertain  som  of 
money  was  to  be  paid  to  the  wife  annually  after  the  husband's  deoeaee, 
in  lien  of  dower,  will  not  estop  her  from  claiming  dower. 

Wbet  of  dower  in  oertain  lands  and  tenements  of  which  the 
husband  was  seised  during  coverture.  The  defendants  were  the 
heirs  at  law  of  the  deceased  husband.  Besides  a  plea  in  bar, 
which  terminated  in  an  issue  of  fact,  the  defendants  set  forth  a 
Certain  indenture,  by  which  it  appeared  that  previous  to  the 
marriage,  an  agreement  was  made  between  the  intended  hus- 
band and  wife  and  a  third  party,  that  she  should,  at  the  de- 
cease of  her  husband,  receive  the  sum  of  four  hundred  dollan 
per  annum,  in  lieu  of  dower.  The  vnfe,  in  consideration  of 
this,  agreed  to  relinquish  her  right  to  dower.  To  this  plea  the 
demandant  demurred,  and  the  defendants  joined  therein. 

Oorham  d  Cook,  for  demandants 

Davis,  SoUcUor-general,  and  W,  SuMvan^  for  the  tenants. 

By  Court,  Wildb,  J.  The  question  now  to  be  determined  is, 
whether  the  indenture  set  forth  in  the  second  plea  at  bar,  is  suf- 
licient  to  preclude  the  discovery  by  way  of  estoppel.  It  was 
settled  in  the  case  of  Hastings  v.  Dickinson,  7  Mass.  153  [6  Am. 
Pec.  34],  cited  by  the  counsel  for  the  demandant,  that  a  like 
indenture  or  marriage  settlement  would  be  no  bar  of  dower  at 
common  law,  or  by  the  statute  of  27  Hen.  YHI. ,  c.  10.  Nor  could 
it  operate  as  a  release,  because  the  release  of  a  demand  not  in 
existence  is  void.  These  points  were  decided  upon  principles 
which,  we  think,  cannot  be  controverted.  It  was  argued  in  that 
^ase  that  the  marriage  settlement  might  operate  by  way  of  es- 
toppel; but  this  part  of  the  argument  was  not  noticed  by  the 
chief  justice  in  delivering  the  opinion  of  the  court,  although 
we  cannot  suppose  it  escaped  their  observation,  in  Tfn^Tr^ng  up 
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judgment.  If  that  oaae,  therefore,  was  xightlj  deter- 
mioed,  it  is  suffident  to  settle  the  present  question;  for  it  isim- 
poonUe  to  peroeiTe  any  material  distinction  between  the  two 


"Estoppel  is  so  called/'  aajs  Lord  Coke,  "  beoanse  a  man's 
act  or  aooeptanee  stoppeth  or  doseth  up  his  mouth  to  all^e  or 
{dead  the  truth:"  Co.  lit.  852,  a.  And  all  the  cases  collected 
to  illostnte  the  principles  of  estoppel,  will  serve  to  show  that 
this  may  be  considered  as  a  sufficientlj  comprehensive  defini- 
tion of  the  term.  It  is  a  restraint,  or  impediment,  imposed 
by  the  policy  of  the  law,  to  preclude  a  party  from  averring  the 
truth.  But  no  case  has  been  cited,  and  none  can  be  found,  I 
tniBt,  to  show  that  a  party  may  be  restrained  by  way  of  estop* 
pel,  from  maintaining  an  action,  although  it  be  in  violation  of 
an  executory  covenant.  It  is  true  that  such  a  covenant  may  op- 
erate  as  a  rebutter,  as  in  the  case  of  a  release,  by  the  son,  of 
Uods  in  which  he  has  no  right,  with  warranty,  to  the  disseisor 
of  Uie  &ther.  This  warranty  shall  rebut  and  bar  him  and  his 
heirs  in  an  action,  after  the  death  of  the  father,  against  the  dis- 
leisor:  Co.  lit.  266,  a.  And  the  reason  given  by  Lord  Coke 
why  a  wananty,  being  a  covenant  real,  shall  bar  a  future  right, 
is  for  avoiding  circuity  of  action;  as,  otherwise,  he  that  made 
the  wananiy  should  recover  the  land  against  the  terre-tenant; 
and  he,  by  the  force  of  the  warranty,  to  have  as  much  in  value 
against  the  same  person. 

If  the  defendant's  covenants  be  viewed  in  this  light,  the  sec- 
ond plea  of  the  tenants  is  not  strictly  f  ormaL  We  have,  how* 
ever,  considered  the  question  whether  they  may  avail  by  way  of 
nbotter.  It  is  objected  that  they  have  been  extinguished  by 
the  maniage,  but  this  objection  does  not  api>ear  to  be  well  sup- 
ported* The  general  prindple  is  that  those  contracts  only  are 
thus  extinguished,  which  may,  by  possibility  be  inforced  or 
peiformed  during  the  marriage.  In  the  case  of  Oage  v.  JcUm, 
1  8alk.  826,  it  was  ruled  that  a  bond  from  husband  to  wife, 
made  before  marriage,  with  condition  to  leave  the  wife  one 
thn«f»i^  pounds  in  case  she  survived  him,  was  not  extinguished 
by  the  intermarriage,  it  being  a  debt  upon  a  contingency  which 
could  by  no  possibility  happen  during  the  coverture.  Lord 
Holt  held  that  it  was  a  present  debt,  and  that  the  condition 
made  no  alteration,  and  therefore  that  the  debt  was  extin- 
guished. But  he  admitted  that  a  covenant  or  promise  in  the 
words  of  the  condition  of  the  bond,  would  not  have  been  ex- 
tinguished bj  the  marriage.     This  case  seems  to  have  been 
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deteimined  upon  sound  principlesy  and  is  supported  by  QaIae^ 
oas  authorities.  We  consider  therefore  the  law  to  be  well 
settled  that  a  provision  made  for  the  wife  in  contemplation  of 
marriage,  which  by  the  terms  of  it  is  not  to  take  effect  until 
after  the  death  of  the  husband,  is  not  extinguished  by  the  sub- 
sequent marriage.  But  although  we  cannot  consider  the  cove- 
nants in  this  case  as  extinguished,  yet  if  the  consideration  has 
failed,  in  whole  or  in  part,  they  cannot  operate  to  rebut  the 
demandant's  right  of  dower.  And  any  inequality  between  the 
value  of  the  dower  and  the  sum  in  which  the  demandant  is 
liable  on  her  covenants,  is  sufficient  to  show  that  a  principle 
founded  on  the  inconvenience  arising  from  circuity  of  action  is 
not  applicable  to  the  case. 

If  there  be  acovenant  that  the  obligee  shall  not  put  the  bond 
in  suit  at  any  time,  such  covenant  is  pleadable  in  bar  as  a  re- 
lease, because  in  effect  it  is  so.  But  where  the  covenant  is,  that 
it  shall  not  be  put  in  suit  vrithin  a  limited  time,  a  breach  thereof 
cannot  be  pleaded  in  bar  of  the  bond.  And  the  reason  is, 
that  the  damages  for  the  breach  of  the  latter  covenant  being 
uncertain,  and  not  being  determined  by  the  amount  of  the 
bond,  the  principle  of  circuity  of  action  is  not  applicable. 
Such  covenant  therefore  will  not  rebut  the  obligor's  action  on 
the  bond,  although  the  bringing  of  the  action  may  be  as  much 
a  breach  of  such  covenant  as  of  a  perpetual  covenant:  Bac. 
Abr.  Covenant,  L.;  Carth.  64.  So  where  there  are  redproca) 
covenants  in  the  same  deed,  depending  on  the  same  rule  of 
damages,  one  covenant  may  be  pleaded  in  bar  to  another  to 
avoid  circuity  of  action.  But  where  the  covenants  are  dis- 
tinct and  independent,  they  cannot  be  so  pleaded;  for  the  dam- 
ages may  not  be  commensurate,  and  each  party  must  recoyer 
against  the  other  separate  damages,  according  to  the  justice  of 
the  case:  3  Lev.  41;  1  Id.  16;  Bac.  Abr.  Covenant,  L.  From 
these  principles  it  is  manifest  that  if  the  annuity  has  not  been 
paid,  and  the  security  has  failed,  the  demandant's  covenants 
cannot  be  set  up  to  rebut  her  claim  of  dower;  because  there  is 
a  saving  clause  in  the  indenture,  by  which  she  excepts  her  right 
to  the  annuity  from  the  effect  and  operation  of  the  covenants, 
which  was  probably  intended  to  operate  as  a  charge  upon  the 
real  estate  in  the  event  of  such  failure.  But  if  there  had  been 
no  such  exception,  yet  if  the  consideration  has  failed,  the  cove- 
nants cannot  operate  as  an  estoppel  or  rebutter,  for  either  they 
do  not  bind  at  all,  or  at  most  she  would  be  liable  only  in  an 
action  of  covenant,  for  the  difference  between  the  value  of  the 
dower  and  the  annuity. 
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Confining  onrselTes  to  the  present  plea,  we  cannot  determine 
Low  these  facts  are.  The  tenants  haye  not  ayened  performance 
of  the  oorenant  of  their  ancestor  on  their  part,  and  according 
to  the  roles  of  pleading,  each  an  ayerment  would  have  been 
improper  in  a  plea  of  estoppel.  In  their  other  plea,  the  ten- 
sntB  will  hare  the  benefit  of  investigating  these  facts,  if  they 
dhould  operate  in  their  favor,  as  to  which  we  cannot  now  form 
an  opinion.    But  the  second  plea  is  dearly  insufficient. 


BUVFINGTON   V.   GsRBISH. 

[16]Cam.16«J 

fiiU  V€n>  worn  nuiin.— Wheie  a  sale  was  made  by  meaiui  of  IbIm  lepra* 
of  iliA  Teodee;  and  the  goods,  after  coming  into  hia  poaaMirion, 
attached  by  hia  erediton,  it  was  held  that  the  vendor  had  a  right 
lo  raaoind  and  reclaim  the  gooda  from  those  who  attached  them. 

Bxpunmr  for  two  pipes  of  brandy,  and  sundry  other  articles 
of  merchandise.    Property  was  set  up  in  one  Walker,  and  issue 


A  sale,  it  was  admitted,  was  made  to  Walker,  who  gave  his 
Botes  payable  in  two  and  four  months.  He  represented  at 
the  time  that  he  was  a  merchant  of  good  standing  and  large 
bosinees  in  Portland.  The  plaintiflB,  relying  on  these  repre- 
saltations,  made  the  sale,  and  the  goods  were  transported  to 
Portland  where  they  were  attached  by  Walker's  creditors  as  his 
property.  It  appeared  Walker's  representations  were  false  and 
frandolent;  for  he  was  at  the  time  deeply  in  debt,  and  had  no 
■tore  in  Portland.  The  plaintiffs  therefore  pursued  him  to 
Portland,  where  they  found  the  goods  which  had  been  attached 
by  the  defendants;  whereupon  they  commenced  this  suit.  The 
jury  were  instructed  that  the  sale  was  void  if  made  on  false  and 
fnuidnlent  repreeentations.  A  verdict  was  returned  for  the 
plaintiflh.  If  the  instruction  was  correct,  judgment  was  to  be 
entered  in  the  verdict. 

Mdien  and  Todd^  for  defendants. 

IdmgfeQow,  for  plaintiffs. 

By  ComEr.  It  is  not  necessary,  in  this  case,  to  consider 
whether  the  property  could  be  reclaimed  by  the  plaintiffs,  out 
of  the  hands  of  a  bona  fide  purchaser  ignorant  of  the  fraud  by 
which  Walker  obtained  possession.  As  the  possession  of  the 
goods  by  Walker,  with  the  appearance  of  ownership,  was  vrith 

nao.  Vot-VIXI-T 
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the  consent  of  the  plaintiiby  it  is  probable  such  sale  would  be 
held  good. 

The  case  here  is  Teiy  different.  The  plaintiflh  endeaTor  to 
recover  their  merchandise  as  soon  as  the  fraud  practiced  upon 
them  is  discovered.  It  never  had  become  the  property  of 
WaUcer^  and  the  right  of  the  plaintiffs  to  reclaim  it  against  him 
is  indisputable.  He  had  done  no  act  by  which  any  of  his  czed- 
iters  had  been  deceived  with  respect  to  this  property,  for  their 
debts  all  existed  before  he  acquired  the  possession.  They  claim 
title  to  it  as  his,  not  as  their  property,  yet  they  cannot,  under 
the  circumstances  proved,  and  the  fact  of  fraud  found  by  the 
jury,  establish  it  as  his.  They  are  in  the  same  condition,  as  to 
their  debts,  they  were  in  before  the  commission  of  the  fraud; 
and  they  ought  not  to  reap  the  fruits  of  it,  no  credit  having 
been  given  on  account  of  this  property. 

Judgment  on  the  verdict* 

Belied  on  in  Wiggk^  v.  Day^  9  Gny,  08^  ahowing  that  one  who  obtaisi 
propeity  by  iimiid  aoqiiires  no  tight  to  ii^  as  against  atfcaohlng  enditon  <A  the 
vendor. 


BUOKMAN  t;.   RUGGLSS. 

[1S1CAM.180.] 

OlflUBBS  Di  vjj^o  Bboognized.— The  acta  of  a  deputy  aheiiff  who  hai  not 
taken  the  oatha  required  by  law,  but  who  haa  qualified  in  other  respecta, 
are  valid,  in  reapeot  to  the  right  of  third  peraona,  ao  aa  to  enable  him  to 
levy  an  ezeoation  on  real  eatate. 

Wbif  of  entry,  the  demandant  declaring  on  his  ovm  seisin 
vrithin  thirty  years,  and  on  a  disseisin.  The  question  was 
whether  the  estate  had  been  lawfully  transferred  under  an  exe- 
cution against  the  demandant.  Bobert  Foster,  the  deputy  who 
Sevied  the  execution,  although  duly  commissioned,  and  having 
^ven  bonds,  had  never  taken  and  subscribed  the  oaths  reqoiied 
by  law.    Hence  it  was  claimed  that  his  act  was  invalid. 

MsBen  and  Weston,  for  the  demandant. 

McOato,  for  the  tenant,  the  defendant,  dted  and  relied  on 
Fiwler  V.  B^e  [6  Am.  Dec.  62]. 

By  Ck>i7BT.  This  is  an  extremely  plain  case,  and  depends  on 
principles  perfectly  well  settled.  The  deputy,  having  received 
a  regular  appointment  from  the  sheriff,  v^as  an  officer  defado, 
notwithstanding  his  neglect  to  comply  with  the  provisions  of 
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the  eonetitation;  and  it  is  an  eetabliflfaed  principle  of  law,  that 
the  acts  of  an  officer  thus  having  color  of  title  in  the  exercise  of 
{he  ordinary  functions  of  his  office^  are  valid  in  respect  to  the 
lights  of  third  persons,  who  may  be  interested  in  such  acts. 
The  adoption  of  such  a  rule  is  necessar}'  to  prevent  a  failure  of 
josticey  and  the  great  public  mischief  which  might  otherwise  be 
justly  apprehended.  Besides,  the  officer's  title  to  his  office 
oaght  not  to  be  determined  in  a  collateral  way.  This  was  de- 
cided in  the  case  of  Fowler  v.  Bebee^  9  Mass.  231  [6  Am.  Dec. 
^2J,  cited  in  the  argument  and  in  the  case  of  The  People  v. 
Collins,  7  Johns.  649,  and  has  been  repeatedly  ruled.  The 
doctrine  is  well  explained  in  the  case  of  The  King  v.  Lisle, 
Andrews'  Bep.  263.  By  the  test  and  corporation  acts  in 
England,  all  persons  are  disabled  in  law,  to  all  intents  and 
purposes,  to  hold  certain  offices,  imless  they  take  the  oaths 
required.  Yet,  notwithstanding  this  disabling  clause,  which  is 
veiy  strong,  it  has  been  held  that  the  acts  of  officers  not  quali- 
fied according  to  these  statutes  may  be  valid  as  to  strangers. 

A  distinction  was  attempted  to  be  made  by  the  counsel  for 
the  demandant,  whereby  the  rule  should  be  limited  to  such 
ciBoerB  as  may  be  styled  political,  and  who  exercise  a  portion  of 
the  sovereign  power,  but  none  of  the  books  will  warrant  such  a 
limitation.  The  rule,  as  laid  down,  extends  to  all  puUio  offi- 
cers, nor  can  we  discern  any  reason  for  restraining  it. 

Demandant  nonsuited. 


Brooks  v.  Powers. 

[U  Ham.  MA.] 

ov  Goods  Boux— The  poewirion  of  goods  sold  hj  the  vendor  Is 
•vidaaee  ci  the  strangest  kind,  bat  is  not  oonoliieiTe  of  fraud. 

BmsiDT  for  a  pair  of  oxen  and  other  cattle,  attached  by  the 
defendant  on  an  original  writ  against  one  Stephen  Witt.  The 
defendant  pleaded  property  in  Witt.  Issue  was  thereupon 
joined. 

It  appeared  the  plaintiff  had  leased  the  property  to  Witt 
A  few  days  before  the  attachment  Witt  gave  the  plaintiff  a  bill 
of  ssle,  and  made  a  delivery  on  the  farm;  but  it  was  agreed  be< 
tween  the  parties  that  the  oxen  should  remain  to  carry  on  the 
work  of  the  farm  that  year,  for  which  he  was  to  support  them 
free  of  expense  for  the  plaintiff;  and  it  was  further  agreed  that 
theplaintiff  might  work  the  oxen  when  Witt  did  not  need  them. 


100  BfioOKS  V.  Powers.  [Mass. 

The  cattle  were  thus  in  poBseesion  of  Witt  at  the  time  of  tlie 
attachment.  A  Terdict  was  enteied  for  the  plaintiff.  A  bill  of 
exceptions  was  filed. 

Bigelow,  for  defendant,  contended  that  the  poesesnon  ivu 
frandnlent,  relying  on  Sts.  13  and  27  Eliz.;  Sivrlevant  ▼.  Bal- 
lard, 9  Johns.  337  [6  Am.  Dec.  281];  ParOand  Bank  t.  Siacey, 
4  UasB.  661  [3  Am.  Dec.  258];  FtUnam  t.  Dutch,  8  Mass.  287; 
Lamb  t.  DurarU,  12  Uass.  64  [7  Am.  Dec.  81];  Gale  ▼.  Ward^  U 
Uass.  862  [7  Am.  Dec.  223]. 

In  the  case  of  attachments,  also,  if  the  officer  tn^Jn^g  the  at- 
tachment suffer  the  goods  to  remain  in  the  hands  of  the  debtor, 
they  will  be  liable  to  be  attached  by  other  creditors:  Xniq>  t. 
Sproffue,  9  Uass.  268  [6  Am.  Dec..  64];  Baldwin  t.  Jbdbon,  12 
Ifass.  131;  Budge  t.  Wyman,  14  Mass.  190. 

There  are  some  cases,  it  is  conceded,  where  possession  after 
a  sale  is  not  in  itself  fraudulent,  but  is  merely  prima  facie  evi- 
dence of  fraud;  as  where  the  sale  has  been  public  and  notori- 
ous; and  where  it  is  conditional,  and  the  sendee  is  not  to  have 
possession  until  the  condition  is  performed:  Bamrow  t.  PaaBUm, 
6  Johns.  280  [4  Am.  Dec  864]. 

Lincoln,  for  the  plaintiff. 

By  Oouar.  It  has  been  contended  in  this  case  that  the  poe- 
sesdon  of  the  Tcndor  of  personal  chattels,  after  the  sale,  is 
condlusiYe  eridence  in  favor  of  creditors,  that  the  sale  was 
fraudulent,  or  rather  that  it  is  itself  a  fraud.  But  we  are  all  of 
opinion  that,  although  it  is  generally  evidence  of  the  strongest 
kind,  it  is  not  condusive.  The  vendee  mi^,  notwithstanding, 
upon  proof  that  the  sale  was  bona  fide  and  for  a  valuable  con- 
sideration, and  that  the  possession  of  the  vendor,  after  such  sale 
was  in  pursuance  of  some  agreement  not  inconsistent  with 
honesty  in  the  transaction,  hold  under  his  purchase  against 
creditors;  and  so  it  has  been  often  decided  in  this  court  as  well 
as  in  England. 

Judgment  on  the  verdict. 

There  is  a  oonfliot  in  the  dednone  m  to  whether  poMemm  of  property  sold 
by  the  Tendor  ie  evidenoe  of  frand  merely,  or  oonoliigive  of  fraud.  This  caae 
holds^  as  do  the  cases  generally,  that  it  is  merely  presomptiTe  evidence  of  a 
very  strong  character.  In  IngaUa  v.  Herrick,  106  Mass.  363,  the  doctrine 
maintained  in  Massachosetts  is  stated  on  the  authority  of  the  principal  case; 
the  court  saying:  ''It  was  early  held  that  the  possession  of  personal  chattels 
by  the  vendor  after  an  alleged  sale  is  not  conclusive  evidenoe  of  fraud.  Upon 
proof  that  the  sale  was  made  in  good  faith  and  for  a  valuable  ccnsideration, 
and  that  the  possession  after  the  sale  was  in  pursuance  of  some  agreement  not 
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kt  wifth  booflBtj  in  the  tramaotioii,  the  Tendee  mi^t  hold  agunrt 
«nditon:  Brooi»  t.  Powert,  15  Meai.  2ii.  It  wae  declared  hy  Martcm,  J., 
mSkMrtl^Y.  WUkurd,  19  Pick.  202;  211,  that  whatever  the  rule  upon  this 
pomt  may  he  in  England  or  elaewhere,  it  is  perfectly  well  settled  in  a  series 
cf  CMBB  here,  that  the  possession  of  the  Tendor  is  only  evidenoe  of  frand, 
vbidi,  with  the  manner  of  the  ooonpation,  the  conduct  of  the  parties,  and 
•n  otiMT  endsnoe  bearing  npon  the  question  of  fraud,  is  for  the  oonsidsfatioB 
«fthsjiiiy^  See  note  to  SkurUvani  y.  BaOard^  6  Abl  D90.  2SL 


NlOHTINGALB  V.  WiTHINOTON. 

[U  Xasi.  379.] 

ST  Ibtaitt.— A  minor,  in  consideration  of  his  serrioss^  rsoeiTed 
a  promissory  note  from  his  employer.  This  note  he  indorsed  to  a  third 
person  forayalnaUe  considtfuition,*  ^  *  inflpitaep » knowing  theindorser 
tobeaminor.  Themakerafterward8pttd'theamo9atot^oi''0'^te«th^ 
Mier,  both  knowing  of  the  indorsement.  It  wai  hiddf  that  the  ittdpnie^ 
eoold  still  reoorer  en  the  note  against  the  maker. 

Amdiipsit  on  a  note  made  bj  the  defendant  payable  to  one 
Yoee,  or  order,  and  indorsed  by  him  to  plaintiff.  The  agreed 
laeta  were:  The  defendant  gaye  the  note  to  Yose  in  considera- 
tion for  his  labor  and  seryioes.  The  latter  then  and  at  the  time 
of  the  action  was  an  infant.  He  indorsed  in  blank  to  one  Bacon, 
and  the  latter  transferred  it  to  the  plaintiff  who,  as  well  as 
Bacon,  knew  Yose  to  be  a  minor.  The  defendant,  since  the 
indoisement,  paid  the  amount  of  the  note  to  Benben  Yose,  the 
minor^s  father,  reoeiying  a  receipt,  wherein  it  was  expressed  he 
teoeiyed  the  same  in  full  payment  of  the  note  giyen  to  the  son. 
li  was  agreed  that  judgment  should  be  rendered,  upon  the  de- 
fnlt  of  the  defendant,  or  the  nonsuit  of  the  plaintiff,  subject  to 
tbe  opinion  of  the  court. 

Meioaff  and  CuMng,  for  plaintiff, 

T.  fVilUams,  tot  defendant. 

Pabkkb,  C.  J.  That  an  infant  may  indorse  a  negotiable 
pramissoiy  note,  or  a  bill  of  exchange  made  payable  to  him,  so 
as  to  transfer  the  property  to  an  indorsee,  for  a  yaluable  con- 
ndemiion,  seems  to  be  well  settled  in  the  law  merchant,  and  is 
to  way  repugnant  to  the  principles  of  the  common  law.  Such 
indorsement  is  not  like  one  made  by  a  feme  covert,  for  a  note 
payable  to  her  becomes  the  property  of  her  husband,  and 
farther,  her  acts  are  absolately  yoid,  whereas  those  of  an  infant 
are  yoidable  only.  It  would  be  absurd  to  allow  one  who  has 
made  a  promise  to  pay  to  one  who  is  an  infant,  or  his  order,  to 
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xefoae  to  pay  the  znonej  to  one  to  whom  the  infant  had  ordered  it 
to  be  paidy  in  direct  violation  of  his  promise,  and  it  wonld  im» 
pair  the  value  of  such  contracts  in  the  hands  of  infants,  if  they 
were  unable  to  raise  money  on  them,  as  others  may  do. 

Whether  an  infant  may  avoid  an  indorsement  so  made  and 
oblige  the  promisor  to  pay  him,  is  a  question  not  arising  in  this 
case,  for  there  has  been  no  countermand  or  revocation  of  the 
order  to  pay,  which  is  implied  in  his  indorsement.  If  an  action 
should  be  brought  against  the  infant,  as  indorser,  for  the  de- 
fault of  payment  by  the  promisor,  without  doubt  he  may  avoid 
such  action  by  a  plea  of  infancy.  But  that  is  a  personal  privi- 
lege, which  none  but  himself  can  set  up,  in  avoidance  of  any 
contract  made  in  his  favor.  It  is  8ai4i  however,  that  the  promise^ 
of  which  this  note  was.  the  evidevca,  was  made  in  consideration 
of  the^  earnings  !by  the  kibbr.of  *4ihe  infant,  and  that  those  earn- 
"^njg^bdcrued'tb'ms  father,  who,  having  received  payment  of  the 
n6te  after  the  indorsement,  has  intercepted  the  plaintiff's  right 
to  recover.  We  must  see  what  are  the  rights  of  a  father  over 
the  earnings  of  his  son,  in  order  to  determine  the  merits  of  this 
objection*  Generally,  the  father,  and  in  case  of  his  death  the 
mother,  is  entitled  to  the  earnings  of  their  minor  ohildren. 
This  right  must  be  founded  upon  the  obligation  of  the  parents 
to  nurture  and  support  their  children,  which  obligation  is  com- 
pensated by  a  right  to  their  services,  or  to  the  fruits  of  them  if, 
by  their  permission,  they  are  employed  by  other  persons.  But 
where  the  father  has  discharged  himself  of  the  obligation  to 
support  the  child,  or  has  obliged  the  child  to  support  himself, 
there  is  no  principle  but  that  of  slaveiy  which  will  continue  his 
right  to  receive  the  earnings  of  the  child's  labor.  Thus  if  a 
father  should  refuse  to  support  a  son,  should  deny  him  a  home, 
and  force  him  to  labor  abroad  for  his  own  living,  or  should  give 
or  sell  him  his  time,  as  is  sometimes  done  in  the  country  (al- 
though this  latter  practice  is  certainly  questionable  as  to  any 
promise  made  in  consideration  of  it)  the  law  will  imply  an 
emancipation  of  the  son,  and  although  it  will  not  enable  hun  to 
contract  to  his  prejudice,  it  will  give  him  the  benefit  of  such 
contracts  as  are  made  with  him  for  his  services,  and  a  payment 
made  to  the  son,  in  such  circumstances,  will  be  a  good  discharge 
of  such  contract:  Benaon  v.  Bemingion,  2  Mass.  113;  1  Bl.  Com. 
453. 

In  the  case  before  us  the  money  sued  for  was  due  for  the 
labor  and  service  of  Bobert  Yose,  the  minor.  It  does  not  ap> 
pear  that  the  services  were  contracted  for  by  the  father,  or  that 
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be  made  any  claim  for  the  money  due  for  them.  But  a  negoti- 
able promissoiy  note  was  giyen  to  the  son,  who  was  then  per- 
mitted, as  far  as  can  be  discerned  by  the  facts,  to  make  the 
contract  for  himself,  and  to  receive  the  payment.  There  was  no 
piobifaition,  by  the  father,  to  make  payment  to  the  son,  and  it 
was  not  until  after  he  had  parted  with  the  note  for  a  valuable 
consideration,  a  fact  known  to  the  father,  that  he  received  pay- 
ment of  the  note,  and  even  then  it  does  not  appear  that  he 
daimed  the  money  as  his  right,  but  that  the  payment  was  alto- 
getber  voluntary  by  the  defendant,  who  had  full  notice  of  the 
indorsement.  These  circumstances  warrant  us  in  deciding  that 
BDch  payment  shall  not  avail  the  defendant. 
Defendant  defaulted. 


Hus  cMe  is  indnded  in  Swall*s  Tinadiiig  Oaaes  on  In&noy  and  Covortore. 

On  the  «Qthority  of  this  case  and  others.  Story,  Promissory  Notes,  sec.  79, 
nyi:  "But  although  an  infant  csnnot  bind  himself  absolutely  as  the  maker 
of  a  prooussoiy  note^  there  is  no  doubt  that  he  may  be  the  payee  thereof 
■noe  it  csnnot  but  be  for  lus  benefit,  if  the  consideration  thereof  does  not 
man  from  himself  tmt  from  some  third  person;  or  if  it  be  for  a  debt  jnstly 
doe  to  himself,  as  for  labor  and  services.  However,  it  is  quite  a  different 
fOflslion  whether  an  infant  can  personally  receive  payment  of  such  a  note, 
■sds  payable  to  himself  or  cider,  or  whether  it  be  payable  to  his  guardian 
oaly.  The  latter  would  seem  to  be  the  tme  rule."  Touching  the  point  of  an 
iadorsanent  by  an  infant,  Colt,  J.,  in  Wekh  v.  Welch,  103  Mass.  562,  says: 
"It  has  been  held  that  the  indorsement  by  an  infant  payee  of  a  note  cannot 
beset  aside  by  him  as  void,  so  as  to  give  him  a  right  to  recover  of  the  maker, 
who  has  paid  the  indorsee  before  notice  that  the  order  of  payment  is  counter- 
Biaded;  and  for  the  reason  that  the  transaction  has  become  executed  in 
hwor  of  his  appointee,  and  cannot  be  opened  without  reinstating  the  maker. 
'It  voald  be  absurd,'  says  Parker,  O.  J.,  iaHighUnffoU  ▼.  WUhmgton,  'to 
iflow  one,  who  haa  made  a  promise  to  pay  to  one  who  ii  an  infant,  or  his 
onler,  to  refuse  to  pay  the  money  to  one  to  whom  the  infant  had  ordered  it 
to  be  paid,  in  direct  violation  of  his  promise. '  Whether  an  in^t  may  avoid 
an  iadonement,  or  an  order  to  pay  money  belonging  to  him  to  a  third  per- 
■on,  before  the  order  is  executed,  is  another  question."  This  question  is  dis* 
oisBed  by  Btory  in  his  work  on  Ptomissory  Notes,  sea  80,  and  he  says  that 
"the  infant  may  indeed  avoid  it,  and  intercept  the  payment  to  the  indorsee; 
cr  by  giving  notioe  to  the  antecedent  parties  of  his  avoidance,  furnish  to  them 
a  Tilid  <i*ifo«M^  against  the  daim  of  the  indorsee.  But  until  he  does  so  avoid 
it,  the  indotasment  ia  to  be  deemed,  in  respect  to  such  anteoedent  parties,  as 
a  good  and  valid  transfer." 


Conner  v.  Henderson. 

ns  lUas.  SIS.] 

Dorr  ov  YsnoB  oh  RMCiaiiow. — ^To  entitle  a  vendee  to  resoind,  and  ra- 
eofvar  badt  the  consideration,  he  must  place  the  yendor  in  the  same  sita^ 
alkn  as  before  the  salei 
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Aoracnr  of  the  case  in  assun^psU.  The  def  endant,  it  was  alleged, 
undertook  to  sell  and  deliver  to  the  plaintiff  eighty-nine  casks 
of  lime,  but  in  fact  delivered  lime  of  little  Talne,  and  not  mer- 
chantable. It  was  proved  that  the  lime  was  greatly  inferior,  and 
wholly  unfit  for  use  as  lime.  It  was  admitted  by  the  plaintiff  that 
he  had  disposed  of  to  his  customers  about  thirty  casks,  for  which 
he  had  not  received  payment,  except  for  two  at  two  dollars  per 
cask.  The  plaintiff  and  the  customers  then  supposed  the  lime 
good.  There  was  no  evidence  of  a  special  warranty,  nor  anj 
evidence  that  the  defendant  knew  it  to  be  bad.  The  juiy  were 
instructed,  if  there  was  no  fraud  the  defendant  was  not  liable; 
yet  the  defendant  was  liable  for  money  had  and  received,  where 
the  consideration  failed,  as  in  this  case.  The  jury  found  a  ver- 
dict for  the  defendant  upon  the  first  count,  as  to  the  fraud;  but 
found  for  the  plaintiff,  pursuant  to  the  instruction,  lor  money 
had  and  received.  The  question  was  whether  judgment  should 
be  entered  on  the  verdioi 

Fhmngy,  for  the  defendant, 

Oummings,  for  plaintifll 

By  OouBT.  The  evidence  reported  will  not  maintain  the  ac- 
tion on  either  of  the  first  two  counts.  There  was  no  express 
waixanty  respecting  the  quality  of  the  article.  Neither  can  the 
plaintiff  recover  on  his  count  for  money  had  and  received.  It 
he  would  have  rescinded  the  contract,  and  so  have  entitled  him- 
self to  a  return  of  the  money  paid,  it  was  necessary  that  he  put 
the  defendant  in  the  same  situation  he  was  in  before  the  deliv- 
ery of  the  article.  This  was  settled  in  the  case  of  Sindxd  v.  Cun- 
nin^fiutm,  4  Mass.  502  [3  Am.  Dec.  230];  and  although  the  prin- 
cipal subject  of  the  contract,  in  the  present  case,  may  be  pre- 
sumed from  the  evidence  reported,  to  have  been  absolutely  of 
no  value,  and  so  the  returning  of  it  would  have  been  but  an 
idle  act,  yet  the  casks  were  of  some  value,  and  should  have  been 
restored,  if  the  plaintiff  would  treat  the  sale  as  a  nullity,  and 
demand  his  money  as  paid  without  consideration. 

We  think,  however,  that  an  action  may  be  framed  in  which 
the  plaintiff  may  recover  on  the  evidence  reported.  Ho  may, 
therefore  file  a  new  declaration,  on  which  a  trial  may  be  had, 
but  he  cannot  have  his  costs  arising  prior  to  the  present  time. 

The  doctrine  of  this  case  is  affirmed  in  Basiett  ▼.  Browm^  105  Mmb.  668» 
where  it  ia  aaid:  "The  demandant  oontenda  that  the  atooka  were  worthleaii 
and  therefore  it  waa  nnneoenary,  aait  woold  be  uaeleaa  to  return  them.  Snoh 
snqiiflstioiiably  ii  the  role  of  law.  if  thev  were  abaolntely  of  no  valoe  to 
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ctthff  party.  Boi  it  iB  not  sofficieiit  that  they  were  of  no  intiiiiBio  yalae,  or 
d  BO  fliarket  TafaM.  if  they  were  oapaUe  of  lenring  any  pnrpoae  of  advan* 
t^  hy  ihmt  ^omnrntm  or  oontro!,  or  if  their  lota  waa  a  diaadvantage  to  the 
tauuti  in  any  way,  he  waa  entitled  to  have  them  returned.  Thia  role  ia  held 
vitik  great  itrietneaB  in  actiana  at  law,  aa  in  the  caae  of  the  oaaka  that  oon- 
tofldwrtiilflaBlinie:  Cornier  y.  ffaidentm,  15  Maaa.  319;  and  the  aack  that 
fofwid  the  rqeeled  hale  of  ootton:  Marm  t.  J^nicMC.  96  Maaa.  206;  and 


Badgeb  v.  Phinnbt. 

Wbb  KuLBfiB  Iasb. — ^A  tortioaa  taking  ia  not  neoeaaaiy  to  **^*****r* 
nplefm;  it  is  anffioient  if  the  property  ia  nnlawfnlly  detahied. 

▼mwE'a  SiOBT  «o  Rini.ATif  Qoqm.— Where  gooda  are  add  to  an  infant 
an  a  cvedil^  he  repwenting  himaalf  of  age»  and  he  pleada  hia  infanqr  to 
afoid  paymant^  the  yandor  may  xeolaim  the  good%  aa  the  property  did 

BOt 


Bnunn,  the  plaintiff  dedazing  upon  a  taking  fay  thedefend- 
ant,  and  a  detaining  at  the  time  of  suing  ont  the  mrit.  The  de- 
fendant pleaded  properiy  in  himaelf  as  administrator  of  one 
Bandy  denying  the  taking.  It  was  agreed  that  if  it  was  oom- 
petent  for  the  defendant  thns  to  plead,  issue  should  be  joined 
by  the  plaintiff  upon  the  said  pleas.  The  following  &ots  were 
agned  to  as  evidenoe  on  the  tzial:  Band  and  one  Bradford 
wen  eopaztners  in  a  crockery  business  in  December,  1816,  and 
poxchaaed  their  stock  of  one  Beals,  to  whom  they  gave  their 
joiiit  note  for  a  sum  exceeding  seren  hundred  dollars.  Band 
at  that  time  represented  to  Bradford  that  he  should  be  of  age 
in  a  month  or  six  weeks.  In  March,  1817,  they  dissolyed  part- 
nmidp,  Bradford  giving  to  Band  all  his  interest  in  the  stock 
and  profits.  Band,  for  some  time,  carried  on  the  business 
alone,  and  in  his  own  name.  The  plaintiff  then,  in  presence  of 
ftadford  bargained  with  Band  for  the  purchase  of  all  the  stock 
which  Band  then  had  at  cost,  and  that  Band  should  continue 
in  the  business,  receiying  one  third  of  the  profits,  and  paying 
one  third  of  the  expenses,  and  each  should  give  the  other  three 
months'  notice  before  putting  an  end  to  the  contract.  While 
they  were  bargaining.  Badger  inquired  of  Band  whether  the 
latter  was  of  age,  and  he  answered  he  was,  in  the  hearing  of 
BnMiford.  Badger  gave  a  note  for  the  amount  of  the  stock, 
payable  to  Band  and  Bradford,  which  they  indorsed  to  Beals, 
vho  thereupon  discharged  Bradford  from  what  remained  due 
on  the  note  originally  given  for  the  stock.    In  the  fall  of  the 
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year  1817,  Badger  sold  all  the  remaining  stock  to  Band  at  cost. 
Meanwhile  several  purchases  were  made  adding  to  the  stock. 
The  goods  replevied  were  a  part  of  the  goods  so  sold  bj  Badger 
to  Band,  constituting  about  one  third  thereof;  the  remainder 
having  been  sold  bj  Band  before  an  attachment,  hereafter  men- 
tioned. After  this  sale.  Badger  sued  Band  for  the  price  of  the 
said  goods,  and  caused  the  goods  non-replevied  and  other  gooda 
in  possession  of  Band  to  be  attached.  Pending  the  action. 
Band  died,  and  the  defendant  having  been  duly  appointed  ad- 
ministrator, took  upon  him  the  defense  of  the  suit,  pleading 
the  infancy  of  his  intestate,  whereupon  the  plaintiff  discon- 
tinued, lliere  was  no  evidence  that  the  plaintiff  knew  Band  to 
be  a  minor.  After  the  discontinuance,  the  officer  who  made 
the  attachment  delivered  the  goods  to  the  defendant,  and  at  the 
same  time  produced  the  writ  in  this  action,  which  he  before  had 
in  his  hands,  and  informed  the  defendant  that  he  was  directed 
to  demand  of  him,  on  Badger's  behalf,  the  goods  sold  by  the 
latter  to  Band,  and  if  not  delivered  to  replevy  the  same  bj 
virtue  of  said  writ;  and  thereupon,  after  demand  as  aforesaid, 
by  the  officer,  the  goods  were  replevied  under  the  writ*  The 
defendant  included  the  goods  in  his  inventoiy  of  Band's  estate, 
which  was  represented  as  insolvent;  and  there  were  crediton 
other  than  Badger,  against  whose  claims  the  defense  of  infancy 
oould  not  be  made.  Upon  these  facts,  it  was  agreed  that  such 
judgment  should  be  entered  as  the  court  should  order. 

Band,  for  defendant,  argued  that  replevin  did  not  lie  on  the 
facts  stated;  for  a  tortious  or  unlawful  taking  is  necessary:  5 
Ed.  2, 167;  83  H.  6,  pi.  12;  Brooke,  Detinue  de  Biens,  pL  21; 
Com.  Dig.  Action  M.  6;  Id.,  Pleader,  3  E.  1, 11;  7  Johns.  140; 
Pangbwm  v.  Pairidge  [6  Am.  Dec.  250];  1  Mason,  819;  Shan- 
non V.  Shannon,  1  Sch.  &  Lef.  824.  It  may  be  said  that  a 
refusal  to  deliver  was  equivalent  to  a  tortious  taking;  but  this 
was  a  mere  non-feasance  for  which  trespass  nor  replevin  would 
lie,  except  in  the  case  of  an  unlawful  detention,  a  party  may  be 
considered  a  trespasser  ab  initio;  but  this  principle  is  limited  to 
an  abuse  of  authority  conferred  by  law:  6  Taunt.  198;  Ham- 
mond's N.  P.  225.  Torts  die  with  the  person,  and  therefore 
the  administrator  is  not  liable  here:  MeUen  v.  Baldtoin,  4  Mass. 
480. 

The  plaintiff  had  no  property  in  the  goods,  because  he  af- 
firmed  the  sale  by  bringing  his  action  for  the  price.  He  cannot 
now  avoid  the  contract.    It  is  true  the  plea  of  in&ncy  avoided 
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the  eoninet  as  respects  the  infant,  bat  not  as  respects  the 
pliintiff:  HoU  t.  Ward,  2  Str.  987;  Smith  ▼.  Baiffin,  1  Mod.  25. 

OaXMaon,  for  the  plaintiff. 

Bj  Court,  Tutbaml,  J.  Several  objections  hare  been  made  to 
the  plaintiff's  reooTery.  It  is  said  that  there  has  not  been  any 
torfeioiis  taking  by  the  defendant,  and  that*  replevin  lies  only 
where  there  has  been  such  a  taking.  And  it  is  a  general  re- 
nuA  in  the  books,  that  where  there  has  been  a  tortious  taking 
replevin  will  lie,  as  well  as  detinue  and  trespass.  When  the 
taldng  was  originally  without  wrong,  but  the  party  detains  the 
goods  wrongfully,  the  owner  should  have  some  remedy  for 
them  specifically,  if  to  be  found.  The  defendant  contends  thai 
detinue  in  such  case  is  the  only  remedy.  This  is  certainly  not 
80  effectual  a  remedy,  if  indeed  it  be  not  entirely  obsolete. 
The  judgment  in  detinue  is  to  recover  the  thing,  or  the  value  of 
it  if  it  cannot  be  found,  with  damages  for  the  taking:  8  Bl. 
Com.  152.  In  replevin  the  thing  is  immediately  seized,  but  in 
detinne  the  possession  is  not  changed  until  after  judgment,  and 
Uds  being  conditional,  the  value  as  estimated  by  the  jury  may 
be  bat  a  poor  compensation  for  the  thing  detained.  After  a 
judgment  in  detinue,  a  dietringaM  goes  to  the  defendant,  ad  cfe* 
Jtberniula  boma,  and  if  he  will  not  deliver  them  the  plaintiff  shall 
have  the  value  as  ascertained  by  the  jury;  so  that  it  is  at  the 
defendant's  election  to  deliver  the  goods  or  the  value:  Eel.  64, 
b.;  Co.  Ent.  2>e(inti«. 

Beplevin  is  then  the  only  certain  remedy  to  recover  the  spc^ 
eifie  goods, and  it  maybe  maintained  where  the  taking  was  law- 
ful, but  the  detention  unlawful.  Thus,  where  one  takes  cattle 
iamoQe  feaMont,  if  the  owner  will  tender  amends  before  the 
cattle  are  impounded,  he  may,  at  common  law,  maintain  re- 
plevin for  the  unlawful  detention,  although  the  taking  was  law- 
ful: Fitz.  N.  B.  69,  G.  And  in  such  case  the  plaintiff  shall  re- 
cover damages  for  the  detention,  and  there  shall  be  no  return. 
It  was  truly  said  by  Lord  Bedesdale,  Shannon  v.  Shannon,  1 
Sch.  &  Lef .  324,  that  this  action  being  founded  on  any  unlaw- 
fol  taking,  is  '*  calculated  to  supply  the  place  of  detinue  and 
trover."  And  the  remark  seems  to  apply  as  well  to  an  unlaw- 
fol  detention  as  to  an  unlawful  taking.  But  however  limited 
this  action  was  at  the  common  law,  the  statute  of  1789,  c.  26, 
has  greatly  extended  the  remedy.  By  the  fourth  section  of  this 
statute,  when  any  goods  or  chattels  shall  be  taken,  destndned 
or  attached^  the  owner  may  have  his  replevin.    And  the  late 
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Chief  Justice  Parsons  observes,  after  remarkmg  upon  this  stat- 
ate,  that  '*  as  a  general  principle^  the  owner  of  a  chattel  may 
take  it  in  repleyin  from  any  person  whose  possession  is  nnlaw* 
f  uly  unless  it  is  in  the  custody  of  the  law,  or  unless  it  has  been 
taken  by  replevin  from  him  by  the  party  in  possession:"  Udey 
T.  Slubbs,  6  Mass.  281.  We  are,  therefore,  satisfied  that  this 
action  will  lie,  if  the  defendant  wrongfully  detaius  the  goods 
from  the  plaintiff.  This  leads  us  to  the  further  objections  made 
on  the  part  of  the  defendant. 

It  has  been  said  that  the  contracts  between  the  plaintiff  and 
the  infant  were  voidable  by  the  latter,  and  binding  upon  the 
plaintiff;  that  the  defendant,  as  administrator  of  the  infant,  has 
a  right  to  avoid  them;  and  that  the  plaintiff,  deriving  his  title 
originally  from  the  infant  on  a  contract  which  the  defendant 
now  chooses  to  rescind,  must  fail  in  proving  a  property  in  the 
goods,  either  general  or  special.  As  to  the  sale  of  the  gooda  in 
March,  1817,  to  the  plaintiff,  it  is  su£5cientto  say  that  the  con- 
tract was  executed  by  Band.  He  delivered  the  goods,  and  re- 
ceived the  money  for  them,  and  we  should  have  required  him  to 
restore  the  money  before  recovering  the  goods.  We  must  reo- 
oUect  that  the  privilege  of  infancy  is  a  shield,  not  a  sword. 
There  is  no  evidence  that  Band  ever  expressed  the  least  dissat- 
isfaction with  the  contract.  Now,  that  sale  of  the  goods  was 
Talid  until  rescinded.  We  proceed  to  consider  the  second  con- 
tract made  in  the  fall  of  1817,  when  the  plaintiff,  induced  by 
the  misrepresentation  of  Band  that  he  was  of  age,  conveyed  the 
goods  to  him.  The  defendant  contends  that  he  has  rescinded 
the  contract  as  administrator  of  Band.  What  then  ?  Should 
not  the  plaintiff  and  defendant  be  placed  in  the  same  situation 
as  if  no  such  contract  had  been  made?  But  that  will  not  do 
for  the  defendant.  His  notion  of  rescinding  is  to  keep  all  and 
pay  nothing  on  the  contract.  He  has  defended  successfoUy 
against  the  plaintiff's  suit  for  the  price  of  the  goods,  on  the 
ground  that  his  intestate  was  an  infant;  and  he  now  contends 
that  he  may  hold  the  goods  also,  without  making  any  payment 
for  them,  for  the  same  reason. 

This  result  does  not  follow.  The  goods  were  delivered  by  the 
plaintiff  to  Band  because  he  undertook  to  pay  for  them,  and  de- 
clared that  he  was  of  age.  The  basis  of  this  contract  has 
failed  from  the  fault,  if  not  the  fraud,  of  the  infant,  and  on 
that  ground  the  property  may  be  considered  as  never  having 
passed  from,  or  as  having  revested  in  the  plaintiff.  It  is  said 
in  Pothier.  1, 13,  if  with  the  intention  of  giving  or  lending  a 
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Oaag  to  Peter,  I  give  or  lend  it  to  Paul,  whom  I  mistake  for 
Peter,  the  gift  or  loan  is  Toid  for  want  of  my  consent.  The 
plaintiff  supposed  he  was  dealing  with  a  man  of  fall  age,  and 
not  with  an  infant,  and  the  fraud  which  induced  the  contract, 
foniishes  the  ground  for  the  impeachment  of  it.  Thus  in  the 
ease  of  Bvffington  t.  Oerrisk  [amie^  97],  where  one  purchased  goods 
on  credit,  by  means  of  false  representations,  and  af terwaifds  the 
eiediton  of  the  rendee  attached  them,  it  was  reiy  well  held 
that  the  Tender  had  not  parted  with  his  property,  but  might 
maintain  replerin  against  the  attaching  officer.  It  has  been 
farther  objected  that  the  writ  was  delivered  to  the  officer  before 
admnandwasmade  for  the  goods.  It  is  a  sufficient  answer 
that  if  the  defendant  had  deliyered  the  goods  upon  the  de- 
maad,  there  would  have  been  no  necessity  to  serre  the  writ. 
It  may  be  considered  as  purchased  at  any  moment  of  the  day  of 
its  di^  which  will  most  accord  with  the  truth  and  justice  of 
the  case.  And  it  is  evident  that  it  was  not  to  be  considered  as 
of  any  Talidiiy  until  after  the  demand  and  refusal  to  deliver 
the  goods  was  had. 
Judgment  for  the  plaintiff. 

Bjr  a  fibanl  iBtepcetation,  the  ooorit  in  MiManhmetti  hold  that  replaria 
vill  lie  whwe  detisne  fomierly  would,  and  therefore  the  aoium  may  be  main* 
taned for aa unUnrfol deteatioa:  OrkauMY.  Brigffs,  110  Maaa.  449;  Pirani 
T.  Sardm,  6  Axk.  87;  TrapitdlY,  ffaUier,  6  Id.  21;  JSpOdh  ▼•  Blouom,  64 
Me.  468;  ^SoyHordy.  WarreH,  27  Id.  467.  In  BmgB  ▼.  Dawmm,  9  Wia.  261, 
tiiepriiic^el  oaae  la  criticiaed  on  thia  point,  end  the  oooit  aay:  "In  Maaaa- 
4iliBMita^  the  oourta  aMoming  that  the  actioia  of  detinne  had  beoome  entirely 
obaolele  (thon^  there  are  nnmeroaa  modem  i««»a«<^—  of  ita  nae  in  England, 
aad  many  of  the  American  atatee,  yiz.i  Viiginia,  Eentnoky,  Korth  and 
Soolh  Ca>olina»  aa  will  be  aeen  hy  the  note  and  retoenoe  to  anthoritiea  in 
BaigerT,  Phkmeg)  \j  a  prooeaa  of  roaaoning,  to  aay  the  leaat,  not  a  little 
ataiaedy  generooalj  endeaTored  to  apply  the  action  of  repleyin  to  oaaea  of 
valawfal  detention,  withoat  at  the  aame  time  infringing  the  role  that  there 
anut  be  »  iorUoma  taking;  nntil  the  deciaion  of  the  case  of  Marion  ▼.  Baid' 
•M,  17  liaaa.  606^  where  the  broed  groond  that  it  woold  lie  nnder  the  pio- 
Tinona  of  their  atatnte  of  1789  for  an  nnlawfol  detention  waa  aaamned. 
Ftior  to  that  deciaion  the  action  waa  anatained  upon  the  aomewhat  doubtful 
pngtien,  that  one  lawfully  in  the  poaaeaaion  of  the  gooda  of  another  might  be 
eonidered  aa  conatmctiTely  taking  them  when  he  refoaed  to  amrender  them 
apon  the  lawfnl  demand  of  the  owner.** 

The  prindpel  caae  ia  more  frequently  cited  on  the  doctrine  that  where  one 
dinlBrma  a  contract^  he  moat  reatore  what  he  haa  received;  and  to  anpport 
thia  well  eataUiahed  point»  it  ia  cited  iki  Strom  ▼.  WrigU,  7  Oa.  672;  Car- 
foUr  T.  CarpeKter^  46  Ind.  146;  Ckandkr  ▼.  flimmans,  ifl  Maaa.  614;  Cogl^ 
T.  Cmakman^  16 Minn.  402;  OtnUdhtgy.  Davidton,  26  >T.  Y.  606;  Henry  ▼. 
Am,  33  Id.  663;  FuUonr.  Ifoare,^FtL  St.  478;  liutiardy.  Wohfford,  16 
Gfatt  341;  Cummmffiv.  Powdl,  8  Texaa,  93;  Smith  v.  Evans,  6  Hnmph.  78; 
McgmiouY.  Hybbard,  18 Vt  607. 
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Reynolds  uToppan. 

[lSKAM.a70.] 

Wenr  Owuxe  Lubul — ^An  owner  of  a  yaiael  ia  lisible  for  tbe  nuHter^  oqb- 
tnots  whan  it  sppean  that  the  YesBel  was  in  the  employment  of  the 
owner,  and  the  master  waa  appointed  by  him,  and  that  the  latter  acted 
within  the  aoope  of  his  anthority. 

Oabb  against  the  owner  of  the  schooner  Margaret  for  the  non- 
deUveiy  of  certain  flonr  at  New  York.  The  case  was  submitted 
on  an  agreed  statement,  as  follows:  On  the  fifteenth  of  May, 
1817^  the  defendant  was  sole  owner  of  the  schooner,  and  on 
that  day  entered  into  an  agreement  with  one  Marshally  wherebj 
he  let  and  chartered  her  to  him  for  the  season,  on  the  following 
terms:  The  yessel  was  to  be  at  the  risk  of  the  defendant,  and 
after  deducting  the  first  cost  of  lumber,  or  whateyer  she  might 
carry,  he  was  to  receive  two  fifths  of  the  net  proceeds,  the  said 
Marshall  to  purehase  the  cargo  at  his  own  expense,  to  yictnal 
and  man  the  yessel,  and  to  pay  the  said  two  fifths  at  the  end 
of  each  trip,  to  certain  agents  of  the  defendant  in  Boston  or 
Salem,  as  the  cargoes  should  be  discharged  at  either  of  those 
ports. 

Upon  this  agreement  being  executed,  Marshall  took  poooos 
sion  of  the  schooner,  victualled  and  manned  her,  took  the  com- 
mand himself,  and  made  two  voyages  to  porta  in  Maine,  where 
he  loaded  her  with  lumber,  agreeably  to  the  provisions  of  tbe 
said  agreement.  About  the  first  of  September,  1817,  he,  with- 
out the  defendant's  consent,  went  southward,  from  port  to  port 
In  January,  1818,  he  was  in  Philadelphia  with  the  schooner, 
and  offered  to  take  freight  to  New  York.  The  plaintiff  put  on 
board  one  hundred  barrels  of  flour,  and  took  Marshall's  bill  of 
lading  therefor  in  the  common  form,  promising,  for  a  certain 
agreed  freight,  to  deliver  the  same  at  New  York.  Marshall 
sailed  with  the  schooner  for  New  York,  but  was  driven  by  stress 
of  weather  to  St.  Bartholomew's,  where  he  sold  the  flour;  and, 
having  repaired  the  vessel,  returned  with  her  to  Massachusetts. 
The  defendant  never  expressed  his  dissent  or  disapprobation  to 
Marshall,  nor  did  he  reclaim  the  vessel,  until  after  this  action 
was  commenced.  The  plaintiff  never  received  any  compensa* 
tion  for  the  flour,  or  any  part  thereof. 

W.  Stdlivan,  for  plaintiff. 

Oorham  and  Feabody,  for  defendant. 

By  Court,  Putnax,  J.    The  plaintiff  havmg  produced  a  reg- 
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nlar  bill  of  lading,  signed  bj  the  master  of  the  Teeael, 
upon  the  general  rale»  that  the  owner  is  answerable  for  the 
&ithfal  peifozmanoe  of  the  oontract.  This  rule  must  be  taken 
with  its  qualifications.  It  is  not  enough  to  prove  that  the  ves- 
id  was  owned  by  the  defendant.  It  must  appear^  also,  that 
she  was  in  his  employment.  It  must  likewise  be  proved  that 
the  master  was  appointed  by  the  owner,  and  acted  within  the 
scope  of  his  authority,  for  no  one  is  answerable  for  the  un- 
authorized acts  and  doings  of  another.  It  is  true  that  the  title 
to  tMs  Teasel  was  in  the  defendant,  but  by  the  agreement  be- 
tween him  and  Mazshallt  the  latter  became  the  owner  pro  hao 
ffioe.  She  was  in  the  employment  of  Marshall,  and  he  directed 
when  and  where  she  should  go.  He  had  a  right  to  act  as  mas- 
ter himself,  or  to  appoint  any  other  master.  He  also  employed 
and  paid  the  marines,  and  the  expenses  of  navigating  the  vessel. 
The  defendant,  for  a  season,  had  parted  with  his  right  to  gov- 
ern and  manage  the  vessel,  and  Marshall  cannot-  be  considered 
as  the  defendant's  agent  or  servant. 

It  would  be  otherwise  if  the  owner  had  directed  the  voyage, 
appointed  the  master,  employed  the  seamen,  and  had  become 
answerable  for  their  conduct.  Such  was  the  case  of  Pariah  v. 
Crawford,  Strange,  1251,  S.  0.;  and  of  McIrUire  v.  Bourne,  1 
Johns.  229.  But  in  the  case  at  bar,  Marshall,  who  chartered 
the  vooBol,  must  be  considered  as  the  owner,  according  to  the 
prindpleB  settled  in  the  cases  of  James  v.  Jones,  3  Esp.  B.  27, 
8.  C;  VaUeio  v.  Wheder,  Oowp.  143;  Oliver  v.  Oreen,  8  Mass. 
137  [8  Am.  Deo.  96];  and  Rxuer  v.  Marsh,  18  East,  187.  The 
defendant  may  also  contend  in  this  case,  not  only  that  Marshall 
was  not  the  master  of  his  appointment,  but  that  he  never  em- 
ployed the  vessel  to  carry  goods  for  hire.  She  was  to  be  used 
in  tiie  masting  trade  in  the  transportation  of  such  cargoes  as 
^^**hpTT  should  purchase  and  lade  on  board  her.  But  Marshall, 
without  any  authority  from  the  defendant,  instead  of  buying 
cargoes,  bad  taken  them  on  freight.  In  the  case  of  Boucher  v. 
Lawson,  CSas.  Temp.  199,  observed,  that "  it  must  appear  that  the 
ship  was  employed  in  that  voyage  to  carry  goods  for  hire.  For 
anything  that  appears,  this  ship  might  have  been  sent  to  Lisbon 
lor  a  special  purpose,  and  if  so,  no  one  could  say  that  the  mas- 
ter, by  taking  goods  of  his  own  head  could  make  the  owners 
liable." 

Suppose  an  owner  should  send  his  ship  from  Boston  to 
Charleston,  S.  C,  to  take  a  cargo  there  belonging  to  him,  to 
cany  to  Iiondon^  and  the  master,  instead  of  going  to  Charleston, 
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should  proceed  to  New  Orleans,  and  take  a  cazgo  on 
oould  it  be  supposed  that  the  owner  would,  in  this  case,  be  an- 
swerable to  the  freighter  or  shipper  of  the  goods?  In  such  a 
case,  notwithstanding  the  master  was  appointed  by  the  owner, 
yet  the  latter  could  dearly  defend  himself  on  the  groimd  that 
he  neyer  had  employed,  or  authorized  the  master  to  employ,  lua 
ship  to  cany  goods  for  hire.  From  the  &ct8  in  the  case  at  bar, 
we  are  of  opinion  with  the  defendant  on  both  grounds,  that 
Marshall  pro  hoc  vice,  is  to  be  considered  owner,  and  that  the 
vessel  has  been  employed  for  a  different  purpose  than  the  de» 
fendant  directed. 
Plaintiff  nonsuit. 


Showing  whan  an  owner  U  liable^  this  omm  la  oltad  in  Mmkmr  t*  Mmpi$ 
12lMaaB.880. 


King  v.  Dedham  Bank. 

CUKAM.4A7.] 

BiiBOBraoiiva  Act  Vonx — ^Aatatate  cannot  alter  the  natnra  and  lagalcffMl 
of  an  eriating  oontnuit^  to  tho  prejudice  of  dther  party,  nor  giw  to  aodi 
contract  a  Jodidal  conslniotion  faLnding  on  the  partiea  or  tbe  comta. 

Aonov  to  recover  the  amount  of  certain  bills  and  notes  issued 
t^  the  defendant,  in  the  following  style: 

<'Ka  2»082.  Didbax  Bahk,  18-~. 

To  the  Oashier  of  the  Middletown  Bank  at  Middletown. 
Pay  to  0.  Strong,  or  bearer,  on  demand,  ten  dollars,  on  account 
of  the  President,  Directors  and  OomjMUiy  of  the  ]>edham  Bank. 
Dedham,  Mass.,  Aug.  20, 1816. 

'<Jaei2  CmcKSBUfOk  Caahier.  Willabx>  Oat,  Frea^" 

Besides  the  money  counts  the  dedazation  contained  two 
counts  on  each  biU  or  note.  The  first,  after  alleging  the  prom^ 
ise  of  the  defendant  to  pay  ten  dollars  to  the  holder,  stated  that 
the  plaintiff,  a  bona  fide  holder,  had  been  refused  payment  ac* 
cording  to  the  tenor  and  effect  of  the  said  bill.  13ie  second 
merely  stated  an  order  addressed  to  the  Middletown  Bank,  and 
a  demand  and  refusal  from  the  cashier  of  the  defendant,  and 
concluded:  '*  By  reason  whereof,  and  by  force  of  the  statute 
entitled  'An  act  to  enforce  the  payment  of  bank  notes,'  and  of 
the  statute  entitled  'An  act  to  incorporate  the  president,  di« 
rectors  and  company  of  the  Dedham  Bank,'  and  of  the  statute 
entitled  'An  act  concerning  banks,'  the  said  president,  direct* 
ors  and  company  became  liable  to  pay  the  sum  of  said  note^ 
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with  additioDal  damages,  at  the  rate  of  twenty-four  per  ceat. 
per  aanom  until  paid;  and  being  so  liable,  promised,"  etc. 

Presentation  and  refusal  were  admitted  aa  before  stated .  Allthe 
bOls  were  dated  twentieth  August,  181G,  and  the  plaintiff  did  not 
show  that  anj  had  been  issued  after  the  passing  of  the  statute 
"  oonoeming  banks/'  aforesaid.  The  defendants  objected  that 
the  billa  did  not  agree  with  the  counts;  they  contended  that  they 
were  not  liable  until  they  had  been  presented  for  payment  to 
the  party  on  whom  drawn,  and  payment  refused.  The  judge 
heisgof  this  opinion  directed  a  verdict  for  the  defendants,  which 
was  rendered  aooordingly.  The  plaintiff  made  a  motion  for  a 
new  trial. 

Savage^  for  plaintiff,  argued  that  the  defendants  were  bound 
bj  the  statute  to  redeem  these  notes,  as  other  current  bank 
notes  payable  to  bearer.  They  were  not  intended  to  be  taken 
u  hiUs  of  exchange.  They  were  not  receiyed  as  inland  bills. 
PromsMS  shoold  be  performed  in  the  sense  in  which  the  parties 
vnderstood  them:    Paley,  Moral  Phil.,  c.  5,  sec.  2. 

The  statute  on  which  this  action  is  founded  has  not  affected 
the  righta  of  the  defendasT.  It  is  merely  declaratory;  and  the 
defendaaia  are  the  only  corporation  to  whom  it  can  apply. 

Wtbder^tor  the  defendants,  contended:  1;  That  the  endence 
did  not  fnaintain  the  declaration,  independent  of  the  statute. 
The  dedaiation  is  on  direct  and  absolute  promises.  The  bills 
efEered  are  but  eridence  of  conditional  promises,  after  due 
presentment.  If  it  were  unlawful  for  the  defendants  to  issue 
these  bills,  the  plaintiff  could  acquire  no  right  under  the  con- 
tracts,  although  perhaps  the  defendants  may  be  liable  to  pro- 
oeas  by  quo  warranto.  These  were,  and  could  not  be  taken  as 
oidiasxy  enrxent  notes;  2.  The  action  cannot  be  maintained 
hj  Tirtoe  of  the  statute.  So  far  as  it  is  prospective,  no  objec- 
tioB  can  be  made;  but  if  retrospectiye,  it  is  bold  legislation. 
It  isTCMd  if  applicable  to  a  contract  already  made:  Brown  t. 
Penobmxd  Bank^  8  Mass.  446.  The  act  would  make  a  contract 
which  the  parties  had  agreed  should  be  performed  at  Middle- 
town,  to  be  performed  at  Dedham.  It  is  therefore  an  attempt 
to  operate  on  a  Tested  right,  to  adjudicate  on  an  existing  fact: 
2  Vent.  227;  1  Mod.  310.  It  is  contrary  to  the  United  States 
eonstitntaon.  The  case  of  Daah  t.  Van  Kleeck,  7  Johns.  477  [5 
Am.  Dec.  291],  was  not  as  strong,  yet  it  was  held  the  statute 
eould  hare  no  retrospectiye  effect. 

Bt  Coosr.     It  is  very  clear  that  the  action  cannot  be  main* 
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tained  upon  the  prmdpleB  of  the  oomxnon  law.  The  two  counts 
on  which  the  plaintiff  relies  set  forth  an  absolute  promise,  hj 
the  defendants,  to  paj  the  contents  of  the  bill  to  the  bearer,  as 
in  case  of  a  common  promissory  note,  and  the  bill  produced  ia 
evidence  is  a  draft  or  order  on  a  third  person,  containing  only 
an  implied  conditional  promise  of  the  defendants  to  pay,  in 
default  of  the  drawee.  If  the  defendants  had  no  authority  by 
their  charter  to  issue  such  bills,  this  might  expose  them  to  re- 
prehension or  punishment,  but  could  not  alter  the  l^gal  con- 
struction of  the  written  contract.  But  before  the  passing  of 
the  statute  of  1816,  c.  91,  there  seems  to  have  been  no  legal 
objection  to  their  drawing  such  a  bill.  If  they  had  funds  in 
the  Middletown  Bank,  or  in  the  hands  of  any  other  person, 
they  might  lawfully  draw  them  out,  as  any  other  person  might 
do;  and  even  the  statute  refeired  to  still  leaves  them  this  right, 
provided  the  sum  dravm  for,  in  any  one  bill,  exceeds  one  hun- 
dred dollars. 

The  mistftlrft  of  the  plaintiff,  and  perhaps  of  others  who  re- 
ceived bills  of  this  description,  seems  to  have  arisen  from  the 
belief  that,  when  a  bank  was  incorporated,  all  their  bills  and 
notes  of  whatever  tenor,  were  to  pass  as  money,  and  were  re- 
deemable by  the  bank  at  the  pleasure  of  the  holder.  If  this 
bill,  instead  of  being  engraved,  had  been  vrritten  on  common 
paper,  in  the  usual  manner,  for  the  sum  of  a  thousand  dollars, 
the  plaintiff  would  not  probably  have  supposed  that,  upon  re- 
ceiving it  of  the  defendants,  he  could  immediately  have  de- 
manded the  money  of  them,  without  presenting  it  to  the 
drawee  for  payment.  The  best,  if  not  the  only,  security  of  the 
public  is  to  consider  eveiy  bank  bill  a  note,  when  offered  to 
them,  as  they  would  a  like  contract  of  any  other  peiraon;  and 
not  to  receive  it  in  payment,  unless  they  are  satisfied  that  it 
gives  them  a  legal  right  to  call  for  the  specie  at  their  pleasure, 
and  that  the  bank  will  be  able  and  willing  to  pay  it  on  demand. 
If  the  banks  were  not  incorporated,  and  were  dealing  like  any 
other  private  company  or  association,  this  would  be  the  course 
of  business,  and  it  would  probably,  in  general,  give  sufficient 
security  to  the  public,  as  no  notes  would  circulate  were  the 
ability  and  integrity  of  the  members  or  partners  of  the  banking 
company  not  well  known  and  of  established  credit.  Experi- 
ence seems  to  have  proved  that  the  incorporation  of  banks  gives 
but  little  if  any  additional  security  to  the  holders  of  their  bills, 
and  that  no  legislative  acts  which  can  be  passed  vrill  supply  the 
want  of  prudence,  skill  or  integrity,  in  those  who  administer 
the  concerns  of  a  bank. 
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Having  asoertained  the  nature  and  legal  efTeot  of  the  oon- 
tiaci  when  made,  we  cannot  give  it  a  different  construction  in 
eonsequence  of  the  statute  which  was  afterwards  passed.  The 
«ontrMt  remains  the  same,  and  the  present  action  is  founded 
on  tiiat  contract.  No  act  of  the  legislature  would  authorize 
this  court  to  render  a  judgment  in  any  particular  case  which 
should  be  oontiaxy  to  law,  and  most  certainly  the  act  in  ques- 
tion was  not  so  intended.  If  intended  as  declaratory,  merely, 
as  suggested  in  the  argument  for  the  plaintiff,  it  was  founded 
en  a  misapprehension  of  pre-existing  laws,  and  if  it  should  have 
the  effect  contended  for,  it  would  make  a  new  law  applicable  to 
the  case  at  bar,  instead  of  ascertaining  what  the  law  was  before 
its  enactment.  If  the  defendants  have  been  in  the  habit  of 
dnwing  bills  of  this  description,  and  have  thereby  exceeded 
their  lawful  powers  and  violated  their  charter,  they  may  be 
prosecuted  in  a  regular  manner,  and  subjected  to  the  legal  con* 
Mquencee  of  the  abuse  of  their  charter;  so  if  their  proceedings 
have  been  contrary  to  the  spirit  and  design  of  the  institution, 
and  injurious  to  the  people,  the  legislature  may  restrain  and 
^event  saoh  proceedings  for  the  future.  But  no  act  of  the 
i^gifllatore  can  alter  the  nature  and  legal  effect  of  an  existing 
contzaet,  to  the  prejudice  of  either  party,  nor  give  to  such 
ccmtaet  a  judicial  construction  which  shall  be  binding  on  tha 
parties  or  on  the  courts  of  law. 
Judgment  on  the  verdict. 


Sg>  iJBdtr  T.  Xmm  Bcmkt  poti;  and  see  note  to  JOiq^t.  Wkbtbre^B  Am. 
Dmi7S9l 


BUFFINGTON  V.  GuRTIS. 

(l5]lAHLfi27.] 

Bb&  €V  Saks— Dbuvxbt  to  Thzkd  Pabtt.— A  delivery  of  a  bill  of  sale  to 
a  thad  penon  by  the  vendor  for  the  use  and  benefit  of  the  vendee,  and 
taken  of  the  property  ae  aoon  ae  convenient^  oonstitates  a  valid 


Box  ov  Laddvo — ^TaamFBa  or  Pbopkett. — ^A  mere  indoraement  of  a  bill 
of  lading  wiihimt  a  deliveiy  thereof,  does  not  transfer  the  property  in 
itm  gooda. 

iiawJiVAJi  for  the  brig  Bophronia,  and  her  cargo,  consisting  of 
two  hundred  and  twenty  tons  of  salt  and  fifteen  tons  of  coal, 
alleged  to  be  the  property  of  the  plaintiffs.  The  defendants 
pleaded  property  in  one  Wood,  and  issue  was  thereupon  joined. 

Ihe  plV^^feiffa  put  in  evidence  a  bill  of  sale  for  three  quarters 
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of  fhe  faEigfrom  Wood  to  them,  dated  July  16, 1816;  andabill 
of  lading  of  the  ealt,  with  an  assignment  thereof  by  Wood, 
dated  the  same  day;  also  a  bill  of  sale  of  the  ooals.  Thej  piD- 
duced  an  agreement  by  Wood  with  them,  dated  twenty-dzUi 
February,  1816,  in  which  he  engaged  to  oonsign  the  brig  and 
cargo  to  the  plaintiffs;  the  consignment  to  amount  to  twentj 
thousand  dollars;  and  they  were  authorized  to  insure  eleten 
thousand  dollars  on  the  caigo  and  freight.  The  plaintifb 
agreed  to  accept  a  draft  for  ten  thousand  dollars,  payable  four 
months  from  first  March  next.  It  was  further  agreed  that  in 
case  the  cargo  did  not  amount  to  ten  thousand  dollars.  Wood 
should  make  up  the  difference. 

The  plaintiffs  proved  by  Wood  that  the  agreement  was  made 
at  the  date  thereof;  that  they  advanced  to  him  ten  thousand 
dollars;  that  it  was  understood,  but  not  expressly  agreed  at  the 
time,  that  if  the  cargo  on  arrival  should  be  insufficient  to  pij 
the  plaintiffs  the  said  sum  advanced  and  their  commissions,  that 
they  should  be  secured  by  a  transfer  of  the  brig;  thatsometime 
in  July,  1816,  on  an  application  for  a  transfer  of  three  quarten, 
he  declined  giving  a  bill  of  sale,  on  the  ground  that  he  had  no 
oopy  of  the  register,  and  had  not  yet  determined  on  giving  it; 
but  if  after  returning  to  his  home  he  should  dedde  to  give  it, 
he  would  deliver  it  to  the  collector  at  the  port  of  Wiscasset  for 
their  use  and  benefit,  which  satisfied  the  plainti£b.  He  accord- 
ingly  made  and  delivered  the  bill  of  sale,  and  gave  the  plaint- 
iff information  of  the  fact  by  letter.  A  few  days  after,  on  nine- 
teenth July,  the  plaintiff  Buffington,  on  his  arrival  at  Wiscasset, 
found  that  the  coals  were  not  included  in  the  bill  of  lading, 
whereupon  Wood  gave  a  bill  for  the  coals.  But  Wood  did  not 
recollect  transmitting  the  bill  of  lading  to  plaintiffs,  and  could 
not  say  that  it  was  delivered  before  Buffington's  arrival  at  Wis- 
casset. 

The  defendants  being  deputy  sheriflBEi,  proved  that  they  at* 
tached  the  chattels  replevied  on  the  eighteenth  of  July,  on  a 
suit  against  Wood,  and  they  introduced  evidence  showing  the 
sale  fraudulent,  as  against  creditors;  and  it  was  further  con- 
tended that  the  sales  were  not  valid  at  the  time,  because,  1.  The 
said  bill  of  sale  and  the  said  bill  of  lading  and  assignment  had 
not  been  delivered  to  the  plaintiffs  or  their  agent  before  the  at- 
tachment made  by  the  defendants,  the  collector  not  being  their 
authorized  agent;  and,  2.  The  sales  were  not  bonajide^haiwete 
fraudulent  as  to  creditors. 

With  the  view  of  reserving  all  questions  in  relation  to  sales  of 
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the  fang  and  cargo,  exoeptiDg  sach  as  related  to  the  Bopposed 
fnodnlent  ehaiaetor  of  the  tiaB8aotioiia»  the  judge  instmcted 
the  joiy  to  find  for  the  plaintiffs,  if  they  should  be  of  opinion 
that  the  sales  were  made  homafide^  and  a  verdict  was  accordingly 
letomed  for  the  plaintiffs.  The  question  now  came  before  the 
eout  on  the  Terdict,  as  to  what  judgment  should  be  entered 
thereon. 

Jfisflen,  for  plaintiffs. 

BaOey  and  LofngfeHow^  for  defendants. 

Bj  Coort,  Pabskb.  0.  J.  We  intimated  an  opinion,  after  the 
aigument  at  the  last  term,  that  the  transfer  of  the  ship  was 
Ttlid,  the  parties  having  desired  to  know  to  whom  she  lawfully 
belonged,  that  she  might  be  employed  by  the  owner  without 
foitherloes. 

It  having  been  found  by  the  juiy  that  the  transaction  was 
homa  fide^  ii  only  remained  for  us  to  determine  whether,  in 
point  of  law,  the  transfer  under  the  circumstances  proved  was 
▼ilid.  The  objection  was  that  the  bill  of  sale  was  not  delivered 
before  the  attachment  took  place.  But,  as  there  vras  a  previous 
•greement  between  the  parties  that  the  vessel  should  be  trans- 
fened,  or  at  least  an  assent  on  the  part  of  the  plaintiffs,  to  take 
the  conveyance  if  Wood  should  conclude  to  execute  it,  and 
tlao  that  the  bill  of  sale  should  be  left  with  the  collector,  for 
the  nee  of  the  plaintiffii,  we  are  all  satisfied  that  the  delivery  to 
the  collector  for  the  plaintiffs,  and  the  acceptance  of  it  by 
them  as  soon  as  possible  after  they  were  informed  that  it  was 
K>  delivered,  was  sufficient  to  complete  the  transfer;  one  of  the 
pUntifis  having  taken  possession  as  soon  as  it  was  practicable 
tfter  the  arrival  of  the  vessel  at  Wiscasset.  The  transfer  of 
the  ahip  then  must  be  considered  as  having  been  made  before 
the  attachment,  which  was  on  the  eighteenth  of  July,  the  bill 
of  Bale  having  been  made  and  delivered  on  the  sixteenth  to  the 
eollector,  in  pursuance  of  the  agreement,  and  possession  of  it 
and  of  the  vessel  having  been  taken  by  the  plaintiffs  on  the 
^ioeteenth. 

The  salt  and  coal  stand  on  different  grounds  from  the  vessel. 
It  does  not  appear  when  the  bill  of  lading  of  the  salt  camo  into 
the  possession  of  the  plaintiffs,  and  it  is  certain  that  the  bill  of 
&ile  of  the  coal  was  not  delivered  until  after  the  attachment. 
Notwithstanding  the  intention  of  Wood  to  assign  these  articles, 
and  the  inchoate  steps  taken  for  that  purpose,  the  property  was 
not  changed  by  anything  done,  because  there  was  no  assent  on 
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the  part  of  the  plaintifls  until  after  the  attaohment.  It  appeals 
by  the  oases  of  Hibbert  y.  Carter,  1  T.  B.  747;  LuMarrow  ▼. 
MMon,  2  T.  B.  71;  and  BaiUe  t.  Smith,  1  Bos.  &  P.  668,  which 
were  oited  in  the  argument  that  a  mere  indorsement  of  a  bill  of 
lading,  without  a  delivery  of  it  does  not  transfer  the  property 
of  goods.  At  least  this  is  to  be  understood  as  dedded,  a  de- 
livery of  the  bill  of  lading  being  deemed  essential  in  all  the 
cases.  Had  the  bill  of  lading  in  this  case  been  left  with  the 
collector,  as  the  bill  of  sale  of  the  ship  was,  or  had  it  been  in- 
closed in  a  letter  directed  to  the  phdntifis,  and  put  into  the 
post-office,  perhaps  either  of  these  two  acts  would  have  amounted 
to  a  constructiTe  deliveiy.  But  the  bill  of  lading  had  not,  as 
we  can  perceive,  passed  from  the  hands  of  Wood  when  the  at- 
tachment was  made;  and  the  bill  of  sale  of  the  coal  was  not 
made  until  the  nineteenth,  although  dated  the  sixteenth  of  the 
month. 

Under  these  droumstaaces  we  are  constrained  to  say  that 
what  was  done  amounted  only  to  an  intention  to  transfer  unex- 
ecuted, and  that  the  property  in  point  of  law  remained  Wood's 
when  the  attachment  was  made.  The  verdict  must  therefore 
be  altered  so  as  to  find  that  the  properly  of  the  ship  was  in  the 
plaintiflh,  and  that  the  proper^  in  the  salt  and  coal  was  not  in 
the  plaintiffs;  and  there  must  be  judgment  for  a  return  of  the 
latter  articles,  with  damages  to  the  amount  of  six  per  cent,  on 
double  the  value  of  those  articles  as  estimated  in  the  replevin 
bond,  and  for  oosts  for  the  plaintiflh. 


Angbl  V.  MoLellan. 


[16  XiM. «.] 

Dorr  ov  Pabbrt  to  Supfobt  CmLD.— Where  a  nunor  leaves  Us  filhci^* 
house  Tolimtarily,  for  the  pnrpoee  of  seeking  hie  fortime  in  the  world, 
or  to  aymd  parental  deoipline  and  restraint,  the  father  is  not  liable  for 
enpport. 


Assuxpsrr  for  money  paid  for  sundry  articles  of  clothing,  and 
for  board  furnished  the  defendant's  son  in  the  West  Indies. 
The  son  had  been  indicted  for  a  felony;  a  warrant  was  issued 
for  his  arrest,  but  he  absconded  to  avoid  the  same  and  went  to 
the  West  Indies,  where  the  plaintiff  supplied  him  with  the  neces- 
saries for  which  suit  was  brought.  The  jury  were  instructed 
that  if  they  were  satisfied  the  articles  furnished  were  necessaries 
to  the  son,  in  the  circumstances  in  which  he  was  found  by  the 
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plaintiff^  and  that  the  plaintiff  was  ignorant  of  the  canseB  for 
the  aon's  abeenoe,  they  should  find  for  the  pUiintiff.  They 
foimd  for  the  plaintiff,  and  the  defendant  excepted. 

Ware,  for  plaintiff,  cited  Whipple  t.  Daw,  2  Mass.  416;  Dawea 
▼.  Eubbard,  4  Id.  97;  Van  VaUdnburgh  t.  Walsan,  13  Johns.  480 
[7  Am.  Dec.  395];  Simpson  t.  Bobertaon,  1  Esp.  17;  OrantM  t. 
(TtS,  2  Id.  471. 

Whitman  and  Porter,  for  the  defendant. 

Bj  Court,  Pabxeb,  C.  J.  The  circumstances  of  the  plaintiff's 
daim  are  so  favorable,  in  an  equitable  point  of  Tiew,  and  the 
grounds  of  defense,  as  they  appear  in  the  report  of  the  trial,  so 
rigid  and  illiberal,  that  if  regret  was  to  be  indulged  in  the  per- 
ftnmance  of  duty,  we  should  certainly  feel  no  small  portion  of 
it  on  the  present  occasion.  We  have  indeed  looked  diligently 
for  pxineiples  and  authorities,  upon  which  the  plaintiff's  case 
might  be  sustained,  but  without  success.  There  being  no  ex* 
press  promise,  the  question  is,  whether  the  facts  proved  raise 
an  implied  promise  against  the  defendant. 

The  defendant's  son  had  fallen  into  distress  in  a  foreign 
oountiy,  to  which  he  had  fled  to  avoid  the  consequences  of  a 
crime  committed  in  his  native  country.  He  Was  a  minor  and 
without  property.  The  plaintiff  knowing  his  father  to  be  a  re- 
puted merchant  paid  his  board,  and  supplied  him  with  such 
things  as  were  necessary  for  his  condition,  relying  upon  the 
honor  and  gratitude  of  tiie  father  to  reimburse  him.  The  lia- 
bility of  the  father  must  depend  altogether  upon  the  principles 
of  law,  which  govern  the  relation  of  parent  and  child.  The 
lather  is  obliged  to  support  his  children  while  they  remain  part 
of  his  family.  Perhaps,  if  he  fail  to  furnish  them  with  cloth- 
ing and  food  necessary  to  the  support  of  life,  any  one  who  fur- 
nishes such  necessaries  may  maintain  an  action  against  the 
bther  upon  the  presumption  of  an  assent  on  his  part.  Per- 
haps, also,  if  he  cruelly  and  causelessly  turn  them  out  of  doors, 
they  would  cany  with  them  a  credit  on  the  father  for  the  means 
of  support;  although  it  may  be  questioned  whether  in  such  a 
case,  the  support  of  such  children  should  not  be  provided  for 
pursiiant  to  the  statute,  requiring  the  kindred  of  poor  persons 
within  certain  degrees  to  support  them:  Stat.  1793,  c.  69,  sec. 
3.  But  upon  these  points  the  case  before  us  does  not  require 
an  opinion. 

However  this  may  be,  we  think  it  clear  that,  when  a  child 
leaves  his  parent's  house  voluntarily  for  the  purpose  of  seeking 
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his  fortune  in  the  world,  or  to  avoid  the  diaoipline  and  the  re- 
straint 60  n^^Bsaiy  for  the  due  regulation  of  families,  he  caxxiea 
with  him  no  credit,  and  the  parent  ia  under  no  obligation  topaj 
for  his  support. 

The  case  is  still  stronger  against  snoh  a  daim,  when  the  child 
having  arrived  at  years  of  discretion,  but  not  of  manhood,  shall 
have  violated  the  laws  and  become  a  fugitive  from  justice.  For 
necessaries,  a  minor  under  such  circumstances,  in  countries 
where  the  common  law  prevails,  and  probably  in  all  civilised 
countries,  is  personally  liable;  and  when  his  personal  liafailitjr 
begins,  it  should  seem  that  the  Uabiliiy  of  his  parents  would 
cease.  An  infant,  when  at  home  under  the  care  of  his  father, 
and  supported  by  him,  is  not  liable  even  for  necessaries.  If  he 
were,  the  father  would  be  deprived  of  the  right  of  exercising 
his  discretion  as  to  the  manner  and  degree  of  his  support:  2 
W.  Bl.  18,  25.  It  would  seem  a  just  inference  from  the  prin- 
ciples of  the  decision  referred  to,  that,  when  the  authority  of 
the  parent  is  abjured,  vrithout  any  necessity  occasioned  by  the 
parent,  all  obligation  to  provide  for  him  has  ceased,  and  that 
those  who  choose  to  supply  him,  do  it  at  the  peril  of  the  child's 
abiliiy,  or  the  parent's  willingness  to  indemnify  them. 

There  axe  undoubtedly  some  cases  in  which  the  application 
of  this  doctrine  may  appear  harsh;  but  an  attention  to  the  con- 
sequences of  a  different  doctrine  vriU  be  a  sufficient  vindication 
of  the  principle.  Could  a  refractoxy  or  vicious  son  leave  his 
father's  house,  without  being  exposed  to  want,  carrying  with 
him  a  credit  on  his  father  wherever  he  might  wander,  the  motive 
for  submitting  to  authoriiy  might  be  materiaUy  impaired,  and 
a  great  diminution  of  parental  influence  might  ensue.  One  of 
the  greatest  restraints  upon  the  bad  passions  and  vicious  pro- 
pensities would  be  removed,  if  young  persons  should  feel  that 
ihey  could  flee  their  parents'  presence,  vrithout  suffering  in  any 
of  the  essentials  of  life.  The  law  therefore  has  wisely  left  indi- 
^dual  cases  of  generous  interference  to  depend  upon  the  honor 
of  those  connected  with  the  object  of  it,  raUier  than  place  in  the 
liands  of  thoughtless  or  ill-disposed  youth  their  parents'  purse 
to  supply  their  vmnts  vrith,  whenever  they  should  incline  to 
deny  his  authority,  and  vrithdraw  themselves  from  his  govern- 
ment. 

In  the  argument  for  the  plaintiff,  we  see  many  reasons  to 
regret  that  he  has  been  obliged  to  resort  to  a  suit  for  money, 
which  he  had  a  right  to  expect  would  have  been  returned  to 
him,  with  gratitude  for  his  well-intended  advances.    But  tbr 
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Jaweaimot  he  bmt  to  his  oaae;  and  we  are  persuaded  that  pnbKo 
poikj,  and  a  doe  regard  to  parental  aothoxity,  inll  sofioientlj 
justify  the  Iaw. 
Kew  tnal  gnated. 

StAOKPOU  V.  HSALT. 

Pinuo  Bhos  IV  H10BWAT& --The  poUk  h»Te  no  Other  f{^l  In  hi^^ 
tiirt  of  jewins  aad  repeanng;  therefore  it  is  not  lawful  for  the  paUie  to 
pet  tbflir  oetftle  into  the  hi^way  to  gruei 

Cinia  6&4Zive  ov  HiOHWATS—TBSBFAaL— Where  cattle  that  have  been 
tuned  into  the  his^iway  to  graie^  eooape  into  an  adjoining  fields  it  will 
be  no  jnetifloatifln,  in  an  notion  of  trBepai%  that  the  f encee  throng 
tAieh  tiie  oetftle  enfeaied  were  inaoffieisnt^  the  cattle  not  being  lawfdUj 
en  Hm  hi^ghwi^. 

TkiseaflS  quare  dauBum  fregii.  The  dedaxations  contained 
two  eoonla:  the  one  for  breaking  and  entering  npon  plaintiff's 
pmnisea  with  force  and  arms,  and  by  means  of  certain  cows, 
depestoiiaig  the  grass  and  com  there  growing;  the  second  for  a 
Uke  trespass  in  that  part  of  the  dose  orer  which  the  public 
bigfawaymna  Fleas,  notgniltyas  to  the  force,  and  in  bar  that 
deCendanVs  cows  were  of  right  pastnxing  on  the  public  highway 
end  wiihoat  his  consent  or  default  escaped  through  the  fences 
of  plaintiff,  iriiidh  he  should  haTC  kept  in  repair,  but  had  neg* 
leeted  to  do  so,  and  had  gone  upon  his  premises.  Joinder  in 
demurrer  to  the  plea  in  bar. 

Bouidle^  for  the  plaintifls. 

FkOer,  tar  the  defendant 


PonuK,  J.  The  principal  question  intended  to  be  presented 
in  this  case  is,  whether  the  people  of  this  commonwealth  have  a 
light  to  use  the  lands  for  the  ^^varpoee  of  grazing,  which  have 
been  laid  out  as  highways.  I  hold  it  to  be  clear  that  the  pub- 
lic haTC  no  other  right  but  that  of  passing  and  repassing,  and 
that  the  title  to  the  land,  and  all  the  profits  to  be  derived  from 
it,  consistently  with  and  subject  to  the  right  of  way,  remain  in 
the  owner  of  the  soiL  The  owner  may  maintain  trespass  for 
any  injuxy  to  the  soil,  which  is  not  incidental  to  the  right  of 
peseage  acquired  by  the  people:  Lode  t.  Shepherd,  2  Str.  1004. 
The  land  coTcred  by  a  highway  may  be  recoyered  in  ejectment: 
Chester  y.  Aber,  1  Burr.  143.  Lord  Mansfield,  in  deliyeringthe 
opinion  of  the  court  in  the  case  last  referred  to,  cites  with  ap« 
{oobation  from  1  BolL  Ab.  392,  that  the  king  has  nothing  in  a 
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liighwaj  bnt  a  paasage  for  hixofielf  and  Ids  people;  bat  tbefree- 
hold  and  all  the.  profits  belong  to  the  owner  of  the  aoQ.  Ss 
lordship  adds,  ''so  do  all  the  trees  upon  it,  and  the  mines 
under  it,  which  may  be  extremely  raluable;"  and  Mr.  Justioe 
Poster  obserres,  *'  the  owner  of  the  soil  has  all  above  and  under 
ground,  except  only  a  right  of  passage  for  the  king  and  his 
people."  ' 

This  has  been  the  settled  law,  certainly,  erer  since  the  time 
of  Edwiaxd  IV.  The  only  case  which  seemed  to  the  contnuy 
was  that  of  Sir  Bouchier  Wray ,  mentioned  in  the  last  cited  case, 
which  Lord  Mansfield  said  was  so  loosely  remembered  and  s^ 
imperfectly  reported,  as  to  deserve  no  regard.  The  old  author- 
ities are  cited  by  Yiner,  Chemin  priv.,  B.,  and  particularly  S 
Edward  IV.  9,  pi.  7,  where  this  was  held  to  be  the  law  by  all 
the  justices.  These  principles  have  also  been  recognized  in 
this  court.  In  the  case  of  Perley  v.  Chandler,  6  Mass.  451  [4 
Am.  Dec.  169],  Chief  Justice  Parsons  states  the  opinion  of  th^ 
court  that  evezy  use  to  which  the  land  may  be  applied,  and  all 
the  profits  which  may  be  derived  from  it,  consifltently  with  the 
continuance  of  the  easement,  the  owner  can  lawfully  claim. 
And  in  a  late  case  it  was  held  that  one  might  recover  the  land, 
subject  to  the  way,  in  a  writ  of  entry:  Alden  v.  Murdock,  IS 
Mass.  256. 

It  is  not  lawful,  therefore,  for  the  puUio  to  put  their  catUe 
into  the  highway  to  'graze.  For  wherever  one  would  justiff 
taking  the  property  of  another,  in  virtue  of  a  license  or  of  a 
way,  he  must  plead  and  prove  that  he  pursued  the  authority,  or 
used  the  way  as  a  way,  and  not  for  any  other  purx>ose :  DavasUm 
V.  Payne,  2  H.  Bl.  527.  So  in  22  Edward  IV.  8,  pi.  24,  it  was 
said  l^  one  of  the  court,  that  ''  if  one  drive  a  herd  of  catQe 
along  the  highway,  where  trees,  or  wheat,  or  any  other  kind  of 
com  is  growing,  if  one  of  the  beasts  take  a  parcel  of  the  com, 
if  it  be  against  the  will  of  the  driver  he  may  well  justify;  for 
the  law  will  intend  that  a  man  cannot  govern  them  at  all  times 
as  he  would;  but  if  he  permitted  them,  or  continued  them,  etc., 
then  it  is  otherwise/' 

In  the  case  at  bar,  the  defendant  put  his  cattle  into  the  way 
to  graze,  and  not  merely  to  pass  along  the  way.  All  the  injuiy 
which  is  necessarily  done  by  the  passing,  all  the  involuntary 
damages  done  by  the  traveler,  must  be  borne  by  the  owner  of 
the  soil.  But  he  is  entitled  to  damages  for  the  excess.  It  is 
said,  however,  that  the  common  law  is  altered  by  several  acts, 
to  which  we  are  referred.    The  act  of  5  W.  &  M.,  c.  9,  Ancient 
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CSiarten,  872,  regnlateB  the  mode  in  which  proprietors  and  free^ 
holders  may  occupy  the  common  lands  belonging  to  the  town. 
Tbia  act  has  no  reference  to  highways.  It  requires  that  all 
•wine,  going  at  large  on  the  commons,  shall  be  sufficiently  yoked, 
from  April  1  to  October  15,  yearly,  and  ringed  in  the  nose  all 
the  jear,  under  a  penalty.  The  object  of  the  act  was  to  pre- 
Tsntdamage  to  corn-fields,  or  other  improyed  and  common  lands, 
hjr  hozses,  neat  cattle,  sheep  or  swine  going  at  large.  Propri- 
etors only  might  let  horses  run  to  feed  on  common  land.  The 
hones  are  to  be  entered  with  the  clerk,  and  the  regulations  are 
oifoioed  with  penalties.  It  was  required  by  the  colonial  law  of 
1616,  that  cattle  which  fed  in  open  common  without  constant 
keepers  should  be  branded:  Id.  63. 

IDie  statute  of  1788,  c.  44,  requires  that  horses  which  shall  be 
soiEBred  to  go  at  large  shall  be  fettered  from  the  fifteenth  of 
April  to  the  first  of  November;  and  that  the  owner  of  any  such 
bone  or  horse  kind  that  shall  be  found  going  at  large  on  the 
common  or  ways  in  any  town,  not  being  sufficiently  fettered, 
shall  forfeit,  etc.,  to  be  recovered  by  an  action  of  debt.  In  tliis 
itttute,  for  the  first  time  commons  and  ways  are  mentioned  to- 
gether. There  were  many  regulations  respecting  cattle  going 
stlazge  on  the  commons,  but  here  they  are  coupled  with  ways. 
The  common  lands  were  frequently  left  open,  and  it  is  not 
stnmge  that  in  process  of  time  they  should  be  inaccurately  re* 
gBided  as  ways.  By  the  statute  last  cited,  towns  may  grant 
Kberty  for  horses  to  go  at  large  and  unfettered  between  the  fif- 
teenth of  April  and  the  first  of  Norember,  in  which  cases  the 
fozfeitare  is  not  to  be  incurred.  The  legislature  seem  not  to 
have  intended  to  affect  trespasses,  as  at  common  law.  The 
Btatnta  of  1799,  c.  61,  allows  the  inhabitants  of  towns  to  order 
that  neat  cattle,  horses  or  horse  kind,  mules  or  asses,  shall  not 
go  at  large  without  a  keeper,  under  a  penalty,  etc.  Hence  it 
was  argued  that  the  legislature  admit  or  take  it  as  a  settled 
custom  or  law,  that  horses  may  be  sufiiered  to  go  at  large  on  the 
highways,  and,  of  course,  feed  upon  the  grass  there  growing. 

We  have  seen  how  dear  the  common  law  is  upon  this  sub- 
ject, and  that  it  has  been  adopted  here.  Now,  if  the  legisla- 
ture intended  such  a  material  idteration  as  has  been  contended 
for,  is  it  to  be  supposed  that  they  would  not  have  expressed 
themselTes  clearly,  and  not  merely  by  doubtful  implication  t 
But  did  they  mean  to  touch  rights  protected  by  the  common 
law?  I  may  ask  another  question — Oould  they  do  so  if  they 
were  disposed,  which  is  a  case  never  to  be  supposed,  without 
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maldxig  compensation  to  the  owner  t  Take  the  case  of  a  frnii 
tree  standing  in  the  road,  bat  in  a  situation  to  afford  a  oonToni^ 
ent  shade  to  the  trayeller,  an  ornament  and  not  a  nuisanoe  to 
the  way,  and  yielding  an  annual  profit  to  the  owner  of  tiie  soil. 
Now,  the  legislature  might,  if  they  thought  it  expedient,  pro- 
vide by  law  that  for  the  future  tbe  soil  of  all  highways  that 
should  be  laid  out  should  be  vested  in  the  public,  and  compen- 
sate  the  owners  accordingly.  But  what  constitutional  right 
would  they  have  to  divest  the  owners  of  the  soil  of  rightB 
remaining  in  respect  to  ways  theretofore  laid  outt 

Take  the  case  of  a  mine  under  the  way,  which  the  owner  of 
the  soil  may  profitably  and  convenientiy  work,  consiBtenUy 
with  the  free  passage  of  the  people  over  it.  Clearly  bef oxe  the 
statutes  ref  ened  to  the  property  remained  in  the  owner  of  the 
soil.  Oan  he  be  divested  without  compensation  t  If  the  leffa- 
lature  can  divest  him  of  the  trees  and  herbage,  I  see  no  reason 
why  they  may  not  do  the  same  as  to  all  profits  and  rights  and 
property  under  the  way.  We  do  not  believe  that  the  legisla- 
ture would  do  this,  if  they  had  the  power.  There  is  no  induce- 
ment to  it.  The  accommodation  desired  by  the  public  is  to 
pass  and  repass  with  ease.  So  it  is  expressed  in  the  colony  law 
of  1639:  **  All  country  highways  shall  be  such  as  may  be  most 
easy  and  safe  for  travelers:"  Ancient  Charters,  126.  The  pas- 
turage never  made  any  part  of  the  inducement  or  reason  for 
laying  out  highways.  And,  upon  the  discontinuance  of  a  high- 
way, it  never  was  doubted  that  the  soil  belonged  to  the  former 
owner  or  his  heirs,  discharged  of  the  easement. 

Upon  consideration  of  the  whole  matter,  we  are  of  opinion 
that  the  common  law  doctrine  has  been  adopted  in  this  com- 
monwealth, and  continues  unaltered  by  statute.  The  defen- 
dant, therefore,  cannot  justify  turning  his  cattle  into  the 
highway  for  the  purpose  of  grazing,  he  having  no  other  right 
there  but  of  passage. 

The  remaining  question  is,  whether  the  owner  of  land  ad- 
joining a  highway,  unfenced,  may  maintain  trespass  against 
one  who  had  put  his  cattle  into  tbe  highway  to  graze,  because 
the  cattle  escaped  into  the  adjoining  land,  and  there  ate  the 
plaintiff's  grass.  And  we  are  of  opinion,  on  the  authority  of 
the  case  of  DotHuion  v.  Payne,  before  cited,  and  the  reason  and 
the  law  applicable  to  the  case,  that  such  action  may  well  be 
maintained.  In  the  case  referred  to,  tbe  defendant  pleaded 
that  his  cattle,  being  in  the  highway,  escaped  into  the  plaint* 
iff 8  doae  for  want  of  a  sufficient  fence.      And  it  was  held 
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dearly  a  bad  plea;  for  the  defendant  ought  to  plead  and  prove 
that  tiiej  trere  passing  the  highway,  and  that  the  defendant 
was  using  the  same  as  a  highway,  and  not  otherwise.  So  is  the 
pleading  in  Heme,  828.  Defendant  said  "  he  was  driving  his 
cow  along  the  highway,  from  which  she  escaped  into  plaintifTs 
dose  for  want  of  fence;  and  that  the  defendant  followed  her 
and  drove  her  back;  and  that  the  cow  casually  and  snatchingly, 
and  against  the  will  of  the  defendant,  sparingly  did  bite  the 
grass  while  retoming,"  etc. 

In  Dovasion  v.  Payne,  Justice  Buller  states  the  question, 
whether  trespass  or  not,  to  depend  on  the  fact  whether  the  de- 
fendant was  passing  or  using  the  road  as  a  highway,  or  whether 
the  cattle  weire  in  the  road  as  trespassers.  This  depends  upon 
a  rule  of  the  oommon  law,  well  settled,  that  a  man  is  not 
obliged  to  f enoe  against  any  cattle  but  such  as  may  be  light- 
fully  on  the  adjoining  close:  Rust  v.  Low,  6  Mass.  99.  The 
statutes  of  this  commonwealth  have  not  altered  that  rule;  and 
doses,  which  are  adjoining  the  highways,  are  left,  as  at  com- 
DM>n  law.  Now  the  cattle  of  the  defendant  were  not  rightfully 
in  the  highway  for  the  purpose  of  grazing.  If  they  had  es- 
caped from  the  owner,  without  any  default  on  his  part,  he 
could  weU  have  justified.  But  in  such,  case,  he  must  plead 
that  the  beasts  were  in  his  view  and  escaped,  and  that  he  made 
fresh  pursuit:  Fita.  N.  B.  128,  note  a.  If  a  man  will  leave 
lus  lands  nnfenced  against  the  highway,  he  must  submit  him-* 
sdf  to  bear  all  the  casual  damages  which  may  arise  involun- 
tarily on  the  part  of  travelers.  But  those  who  use  highways 
are  not  to  convert  the  right  of  passing  into  a  right  to  take  the 
heibage,  which  belongs  to  the  owner  of  the  soil. 

Defendant's  plea  in  bar  adjudged  bad. 


Hm  principle  of  this  cate,  that  the  owner  of  lends  abatting  upon  a  paUie 
fairway  is  bound  to  fence  only  aa  against  cattle  rightfnUy  on  the  hi^way, 
m  ">*«y"g— ^  and  fdlowed  in  Lyman  r.  CHpaon,  18  Pick.  422;  Pool  ▼.  Alger, 
11  Gimy»  480l  In  Harford  ▼.  Brady,  114  Maas.  468,  Devens,  J.,  gives  a 
ekar  statement  of  the  law  npon  thia  qneetion.  He  says:  *'  Inasmnch  aa  the 
ki^wmya  have  been  set  apart  among  other  things,  that  cattle  may  be  driven 
tbereon,  and  aa,  from  the  natore  of  such  animals,  it  is  impossible,  even  with 
CSR,  to  keep  them  npon  the  highways,  unless  the  adjoining  land  is  properly 
feaeed,  it  has  been  settled  that  the  owner  of  nnfenced  lands  npon  such  ways, 
csDBot  seiaa^  aa  damage  feasant,  or  sustain  an  action  for  the  injury  caused  by 
estUe  that  wander  thereupon,  if  reasonable  care  has  been  used  in  driving 
them  along  the  highway,  or  if  they  have  escaped,  having  been  properly  man* 
%sd,  if  leaaonabla  eflEort  has  been  made  to  remove  them:  Stael^le  v.  H&dy, 
n,  and  eases  eited;  Lyman  v.  Oipmm,  18  Pick.  422;  Littk  ▼. 
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I^athropi  5  GreenL  856;  Lord  t.  Wormwood^  29  Me.  282;  Averif  V.  ifozmfl; 
4K.  H.  36;  JbTtOfT.  Stark,  4  K.  H.  612;  DovasUm  r.  Paynes  2H.  BL  627; 
<7oo(2iom  T.  CheweUif,  4  H.  &.  N.  631.  In  a  still  more  recent  decision,  McDw- 
heU  ▼.  PUtsfield  etc  B.  Ii»,  116  Mass.  664,  Justice  Deyens  examines  this  ques- 
tion again,  and  says:  ''The  principle  of  tiie  common  law,  which  requires  that 
each  should  keep  his  cattle  on  his  own  land,  is  so  far  modified  as  to  hold  the 
owner  not  liahle  for  the  trespass  of  his  cattle  which,  passing  along  the  high- 
way, and  being  properly  managed  therein,  casually  wander  into  the  unfenond 
lots  bounding  thereon,  provided  he  removes  them  with  reasonable  prompt- 
ness. But  the  cattle  are  not  in  such  case  lawfully  upon  such  lots.  Theyara 
there  only  under  such  droumstances  that  their  trespass,  being  casual,  and 
such  as  could  not  have  been  prevented  by  reasonable  care,  is  held  ozcassbk, 
and  this  ia  alL.  That  they  should  be  rightfully  and  lawfully  upon  land,  the 
authority  or  consent  of  the  owner  of  the  close  is  necessary,  and  even  if  heia 
without  a  remody  for  the  injury  they  may  cause  him,  the  owner  of  the  cattle 
does  not  acquire  his  rights  as  against  tiie  owners  of  adjoining  doses.  It, 
after  entering  upon  his  close^  they  proceed  into  another  adjoining  thereto^ 
they  are  there  trespassersy  and  an  action  may  be  maintained  for  such  treapaa 
by  the  owner  of  the  second  dose,  even  if  his  fence  was  insufficient,  and  if  ha 
was  also  bound  to  fence  as  against  the  owner  of  the  first  dose.  Being  thus 
bound,  he  is  only  bound  to  fence  against  cattle  on  the  first  dose.** 

See  Perley  v.  Ohcmdlerf  4  Am.  Bee.  169;  and  Cartdifou  v.  Vom  Bnmdt,  S 
Id.  439,  for  other  decisions  upon  the  rights  of  the  puUio  in  Ya^jann^ 


Elwell  V.  Shaw. 

[16]CASB.4a.] 

DnD  ExBODTED  BT  Attobhxt. — ^It  18  an  indiapensabla  reqnkita^  to  gSve  val* 
idity  to  a  deed  executed  by  an  attorney,  that  it  abonld  be  made  in  the 
name  of  the  prindpaL 

i  Emtbt  8wr  disseisin.  The  demandant  proved  his  seisin,  and 
derived  tiUe  from  the  original  proprietor.  The  tenant  read  in 
evidence  a  letter  of  attorney  from  the  demandant  to  Joahna 
Elwell,  and  also  a  deed  executed  by  Joshua,  conveying  the  de- 
manded premises  to  the  tenant  and  one  l^ler  P.  Shaw  in  fee, 
in  which,  after  a  recital  of  the  power  of  attorney,  was  the  fol- 
lowing: ''Now  know  ye  that  I,  the  sai4  Joshua,  by  virtue  of  the 
power  aforesaid,  in  consideration  of  two  hundred  dollars,  paid 
me  by  J.  S.  and  T.  P.  S.  of,  etc.,  the  receipt  whereof  I  do 
hereby  acknowledge,  do  hereby  bargain,  grant,  sell  and  convey 
unto  the  said  J.  S.  and  T.  P.  S."  the  demanded  premises,  "to 
have  and  to  hold  to  them,  the  said,  etc.,  their  heirs,  etc.,  for- 
ever; and  I  do  covenant  with  the  said  J.  S.  and  T.  P.  S.  tbat  I 
am  duly  empowered  to  make  the  grant  and  conveyance  afore- 
said; that  the  said  Jonathan,  at  the  time  of  executing  said  power 
was,  and  now  is,  lawfully  seised  of  the  premises,  and  that  he 
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irill  wazxBiit  and  defend  the  same  to,  etc.,  against  the  lawful 
daima  and  demanda  of  all  peiBonB.  In  testimony  whereof,  I 
htTB  heretinto  set  the  name  and  seal  of  the  said  Jonathan,  this,'* 
eie.;  and  signed  Joshua  Elwell,  and  seal.  Both  deeds  were 
duly  acknowledged  and  recorded. 

Yezdiot  for  the  tenant,  by  consent,  subject  to  the  opinion 
of  this  ooort,  whether  a  fee  would  pass  by  this  deed  of  convey* 


WMte,  far  the  demandant,  relied  upon  Coomb^s  oaae,  9  Oo.  76; 
tad  Fowler  t.  Shearer,  7  Mass.  14. 

MeOen  and  WUean,  contra,  dted  WOks  r.  Book,  2  East,  142; 
aod  Dawes  y.  Jackeon,  9  Mass.  490. 

Wnjn,  J.  We  have  examined  the  cases  cited  in  the  arga- 
mcDt  of  this  cause  with  a  strong  wish  to  discover  some  ground 
iriiich  would  authorize  a  decision  according  to  the  apparent 
equity  of  the  case.  The  objection  made  to  the  grant  to  the  ten- 
ant is  merely  technical,  and  it  is  impossible  that  any  one  should 
doubt  as  to  the  intention  of  the  parties.  Nerertheless,  the 
objeelion  is  supported  by  all  the  adjudged  cases  relating  to  the 
point. 

It  does  not  appear  that  the  authority  of  Cwmhfts  case  is  atall 
ihskan  by  more  modem  decisions.  AU  concur  in  laying  it 
down  as  an*  indispenslible'  requisite  to  give  validity  to  a  deed 
executed  by  an  attorney,  that  it  should  be  made  in  the  name  of 
the  principal.  This  was  admitted  by  all  the  courts  in  the  case 
of  WQks  T.  Back,  dted  by  the  counsel  for  the  tenant.  It  is  true 
there  is  a  didum  of  Lord  Holt's  in  the  case  of  Parker  t.  KeU,  1 
Ld.  Baym.  668;  12  Mod.  466;  Salic.  95,  which  seems  to  coun- 
teninee  a  dilFerent  doctrine.  But  this  remark,  although  gen- 
erd,  must  be  qualified  by  reference  to  the  case  then  under  dis- 
cusBon,  which  brought  in  question  the  validity  of  the  appoint- 
ment and  acts  of  a  sub-deputy  or  attorney,  made  by  the  deputy 
of  the  steward  of  a  manor,  for  the  purpose  of  taldng  the  sur- 
render of  a  copyhold  estate.  Such  an  attorney,  says  his  lordship, 
may  act  in  his  own  name,  and  without  reciting  his  power,  and 
tbe  taking  of  the  surrender  will  be  good;  and  that  which  follows 
has  reference  to  such  a  case,  or  to  acts  of  attorneys  inpais,  and 
not,  as  I  take  it,  to  the  execution  of  deeds. 

The  current  of  authorities  being  thus  strong,  we  must  remem-* 
ber  that  stare  decisis  is  a  rule  of  no  inconsiderable  importance, 
if  we  wish  to  preserve  the  stability  of  judicial  decisions,  and  to 
relieve  the  law,  as  much  as  possible,  horn  the  reproach  of  ua^ 
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certainty  which  has  so  often  been  urged  against  it.    It  is  im* 
portant  that  the  forms  respecting  the  transfer  of  real  estate 
should  be  stricUj  obserred;  otherwise  great  looseness  may  bs 
introduced,  and  titles  may  thus  become  inTolved  in  great  uncer- 
tainty.   A  seal,  although  it  may  seem  an  unmeaning  ceremony, 
and  not  at  all  necessary  to  explain  the  intention  of  the  contract- 
ing parties,  is  nevertheless  an  essential  part  of  a  deed.    The 
difficulty  in  the  case  at  bar  has  arisen  from  employing  as  a 
scrivener  to  write  the  deed,  one  who  was  unacquainted  with  the 
forms  of  conveyancing.    This  difficulty  frequently  occurs  and 
is  a  great  evil.    It  is  only  to  be  prevented  by  a  steady  adher- 
ence, on  the  part  of  courts,  to  the  rules  of  law,  whenever  a 
question  arises  upon  the  operation  of  a  deed,  defective  in  any 
of  the  essential  forms.    These  forms  in  this  country  are  ezoeed- 
ingly  simple;  simple,  however,  as  they  are,  it  requires  some 
knowledge  of  legal  principles  to  enaUe  any  one  to  wspglij  them 
correctly. 
New  trial  granted. 

Bee  a  similar  deainon,^8eollv.  ifai^rin,  7  Am.  Deo.  9«nL 
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fW  lUm.  SA.) 

Sqbscbiftiok  Subsbquxnt  to  Inoobpq&atiok.— When  cdoe  nibacribad  a 
writing  with  others  for  the  pnrpoee  of  eeeocieting  themeelves  to  cany  es 
a  pertumler  busineea,  such  person  will  be  liaUe,  after  the  inoorporatioa, 
lor  the  amount  subscribed,  although  he  signed  the  snbeoiiptioo  after  it» 
date  and  subsequent  to  the  act  of  incorporation. 

SuasOBZBBB  EsTOFPED. — ^A  member  of  a  corporation  cannot^  in  an  action  for 
his  subscription,  allege  that  the  corpo]:ation  has  not  been  duly  oiganimd 
under  the  statute,  it  having  for  several  years  transacted  bnaineas  aa  snch 
corporation. 

PcBCHASiKO  IBOM  CoBPoaATiON.--One  who  purchaaes  from  a  oorpocmtioB 
cannot,  in  an  action  for  the  price,  object  that  the  coiporatioQ  waa  pfO> 
hibited  by  law  to  trade  in  the  specific  article  sold. 

Failuius  to  Issim  CxBToncATEa — A  stockholder  will  not  lose  his  xis^ta  in  a 
corporation  for  want  of  a  certificate  issued  to  him  by  the  corporatiaii. 

AssuMTScr  to  recover  the  original  amount  of  a  share  in  the 
stock  of  the  Chester  Glass  Company,  and  the  assessments  there- 
on, and  also  the  value  of  certain  goods  sold  to  defendant.  Plea, 
the  general  issue.  Plaintiffs  produced  in  evidence  certain 
articles  of  agreement  dated  May  7, 1814,  and  subscribed  by  the 
defendant  and  others,  by  which  the  subscribers  agreed  to  asso* 
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date  together  and  form  a  corporation  for  the  purpose  of  mann« 
&etiiring  glass.  Each  snhsoriber  was  to  pay  to  the  agent  of 
the  oompan J  the  sum  snbscribed,  and  in  ease  farther  sums  were 
needed,  and  other  subscriptions  could  not  be  obtained,  it  was 
Agreed  that  the  subscribers  should  be  assessed  in  proportion  to 
their  sabscriptions.  The  stock  was  divided  into  shares  of  five 
hundred  dollars  each.  The  corporation  was  formed  on  the  seventh 
of  June,  1814.  The  defendant  actually  subscribed  for  one  share 
in  April,  1815,  it  being  agreed  between  him  and  the  company 
tiiai  a  oertain  sum  due  him  from  the  company  should  go  in  pay- 
ment for  such  share,  and  that  the  residue  should  be  paid  for  in 
work  Sundiy  facts  were  proved  tending  to  show  that  defend- 
ant considered  himself  a  member  of  the  company,  and  that  the 
pliintifF  admitted  and  regarded  him  as  such.  The  goods  whose 
value  was  sought  to  be  recovered  were  certain  articles  of  mer- 
<AaiKliftfl  sold  from  plaintiff's  store  of  assorted  goods  kept  for  the 
use  of  the  workmen.  It  appeared  that  the  plaintiff  sold  these 
goods  to  others  than  to  employees. 

The  jury  were  instructed  that  the  plaintifb  were  not  entitled 
to  recover  in  this  action  the  amount  of  the  assessments;  but  that 
a  verdict  should  be  returned  for  the  plaintiffs  for  the  sum  of  five 
hundred  dollars  and  interest  from  the  time  the  proprietors 
were,  by  a  vote  of  the  company,  to  pay  interest,  deducting  the 
■am  doe  the  defendant  for  his  labor  and  services,  and  adding 
the  sum  due  for  goods  sold  and  delivered  him  by  the  plaintiffs, 
vith  interest  from  the  date  of  the  writ. 

The  case  came  before  this  court  on  several  exceptions,  which 
i^ipear  from  the  opinion. 

JKsBm,  for  the  defendant,  cited  7  Mass.  106;  8  Id.  232. 

BKen,  conlro. 

Pabxxb,  0.  J.  The  objections  taken  to  the  verdict  are,  first, 
that  there  is  no  contract  with  the  corporation  which  renders  the 
defendant  liable  as.  a  member,  or  entitles  him  to  a  share  in  the 
stock;  that  the  written  paper  signed  by  the  defendant  was  made 
before  the  company  was  incorporated,  and  was,  therefore,  a 
contract  only  with  the  individuals.  But  the  answer  given  to 
this  objection  is  sufficient,  viz. :  that  the  act  incorporates  all 
who  might  afterwards  associate,  as  well  as  those  who  had  then 
associated.  The  defendant,  in  fact,  signed  the  paper  after  the 
set  had  passed;  but  he  must  be  taken  to  have  signed  it  on  the 
day  it  bears  date.  He  cannot  dispute  this  in  order  to  avoid  the 
harden  it  imposed  on  him.     And  in  addition  to  this,  the  trans- 
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addons  between  him  and  the  agent  of  the  corporation  are  enough 
to  constitute  him  a  member,  the  corporation  having  also  hf 
TariouB  acts  consented  to  consider  him  as  such. 

It  is  insisted,  secondly,  that  he  cannot  be  a  member  without 
a  certificate  of  his  share;  it  being  provided  by  the  geneial  act 
upon  this  subject,  that  the  stock  shall  be  divided  into  shazes, 
and  that  certificates  shall  issne  to  the  stockholders.  But  it  was 
not  essential  to  the  existence  of  the  corporation,  that  certificates 
should  have  issued.  The  co]:jK)ration  might  be  compelled,  if 
there  were  a  court  of  chancezy,  to  give  certificates;  but  stiU,  for 
want  of  them,  the  stockholders  would  not  lose  their  rights.  The 
defendant  never  demanded  a  certificate.  If  he  had,  and  it  had 
been  refused,  perhaps  he  might  have  declined  being  a  member. 
But  a  certificate  was,  in  fact,  offered  to  him  before  this  action 
was  brought. 

In  the  third  place,  it  is  objected  that  the  corporation  has 
never  been  duly  authorized  under  the  statute,  and  that  there- 
fore no  contract  has  been  made  with  them,  and  they  have  no 
right  to  ittA^iTifakiTi  this  action.  The  statute  requires  that  the 
first  meeting  shall  be  called  by  a  major  part  of  the  persons  in- 
corporated. David  King  and  Leister  King,  who  were  partners 
in  trade,  were  named  in  the  act  of  incorporation,  and  to  the 
advertisement  for  calling  the  meeting  the  name  of  the  firm  is 
signed.  Considering  this  as  one  signature,  there  was  not  a 
majority;  taking  the  names  separately,  there  was.  We  thini 
that  this  objection  cannot  be  made  by  one  of  the  company  after 
they  have  in  fact  been  organized  and  for  several  years  traiusacted 
business  as  a  corporation.  But  if  it  were  otherwise,  we  think 
it  would  be  right  to  consider  the  advertisement  as  signed  bj 
each  of  the  partners,  the  one  who  actually  signed  acting  for  the 
.other. 

JLs  to  the  fourth  objection,  which  was  to  the  recovezy  on  the 
oount  for  goods  sold  and  delivered,  on  the  ground  that  the 
plaintifis  were  prohibited  from  trading,  it  cannot  avaiL  The 
legislature  did  not  intend  to  prohibit  the  supply  of  goods  to 
those  employed  in  the  manufactory.  Besides,  the  defendant 
cannot  refuse  payment  on  this-  ground,  but  the  legislature  maj 
enforce  the  prohibition  by  causing  the  charter  to  be  revoked 
when  they  shall  determine  that  it  has  been  abused. 

To  the  fifth  objection,  it  is  a  sufficient  answer  that  a  demand, 
if  necessary,  shall  be  presumed  after  verdict.  The  objection 
should  have  been  taken  before  the  jury  retired,  because  the  fact 
of  a  demand  might  have  been  proved.    The  pli^infiffiy  can 


Oct.  1819.]  Medwat  v.  Needhak.  131 

reeofer  notbiiig  beyond  the  amount  of  the  defendant's  sab* 
scription  and  interest  thereon.  There  is  no  promise  to  paj 
assessments,  but  only  an  agreement  that  if  five  hundred  doUars 
per  share  would  be  insufficient^  assessments  might  be  made; 
evidently  meaning  to  place  them  upon  the  common  ground  of 
assessmenta  which  are  to  be  enforced  by  a  sale  of  the  shares. 
Judgment  on  the  Terdict. 

Tbn  cMe  k  ezteonvely  notioed  in  Angell  and  Ames  cm  Corporations. 
Tkns  m  see.  113  it  is  dted,  showing  that  a  member  of  a  eorporation  may 
hsre  all  the  li^tB^  and  be  liable  to  all  the  duties,  withbut  his  having  a  oeitifi- 
cafee,  bis  d^t  being  determined  by  the  transfer  book.  In  see.  271»  the  lan- 
guage ai  the  opinioa  is  cited,  showing  when  a  member  oannot  dispnte  tha 
e(  ■oa  eoBUffratioPt 


Medwat  v.  Nesdham. 

lis  Mam.  107.] 

Loci  CoirTBaoTUS  GoTXRNa— A  maniage»  Talid  by  the 
laws  ni  the  ooontry  where  it  was  entered  into,  is  valid  in  every  other 
ooontfy.  80^  where  the  parties  went  to  another  state  for  the  purpose 
el  eivading  the  laws  of  their  own  country,  which  prohibited  such  a  mar- 
nagn,  and  after  their  marriage  retnmed  to  their  own  state,  the  marriage 
W10  hald  valid. 
Lm — ^EzcKFTEOH. — ^Bat  this  prinnplewill  not  be  extended  to  legalise  inoes* 
toona  maxnages  so  contracted. 

AasuMHUT  for  expenses  incurred  in  the  support  and  mainta- 
nance  of  Ishmael  OofEee  and  his  wife,  paupers,  alleged  by  the 
piMn^lffa  to  haye  their  legal  settlement  in  Needham.  The  only 
question  made  on  the  trial  respected  the  yalidity  of  Coffee's 
maniage.  It  appeared  that  he  was  a  mulatto,  and  that  his 
soppoaed  wife  was  a  white  woman;  that  they  were  inhabitants 
and  residents  of  Massachusetts  at  the  time  of  the  supposed 
Buoziage;  and  such  marriages  being  prohibited  by  the  laws  of 
HaasachnaettSy  they  went  into  Bhode  Island  and  were  married 
according  to  the  laws  of  that  State,  which  did  not  prohibit 
marriages  of  that  nature*  The  parties  returned  to  Massachu- 
setts immediatdy  after  their  marriage.  An  objection  that  a 
maniage  under  such  circumstances  was  void,  was  overruled. 
Teidict  for  the  plaintiffs,  subject  to  the  opinion  of  this  court. 

Chiekenng,  for  the  defendants,  cited  Bobinson  t.  Bland,  t 
Boir.  1078;  Hub.  Pnal.  Ub.  1,  tit.  8,  p.  84. 

EaaUngSf  oorUra. 

Pabkb,  C.  J.  By  the  law  in  force  here  when  the  mairiage  in 
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qudBtioii  took  place,  that  marriage  oould  have  had  no  l^al 
effoct,  if  it  had  been  celebrated  within  this  then  province  be- 
caose  expressly  prohibited  by  law.  And  although  not  by  the 
provincial  act  declared  to  be  Toid,  yet  it  was  necessarily  so  in 
order  to  give  effect  to  the  law:  MUford  y.  Worcester,  7  Mass. 
i8.  Bat  the  marriage  was  solemnized  in  Rhode  Island  where  it 
was  not  unlawful.  Now  it  is  a  principle  adopted  for  general 
conyenience  and  security,  that  a  marriage  which  is  good  accord- 
ing to  the  laws  of  the  countiy  where  it  was  entered  into,  shall 
be  valid  in  any  other  country.  And  this  principle  is  considered 
so  essential,  that  even  when  it  appears  that  the  parties  went 
into  another  state  to  evade  the  laws  of  their  own  countiy,  the 
marriage  in  the  foreign  state  shall  nevertheless  be  valid  in  the 
oountiy  where  the  parties  live.  This,  it  seems,  haa  beea 
doubted  in  England,  but  it  was  settled  in  the  court  of  delegates 
in  a  question  upon  a  Scotch  marriage:  Bull.  N.  P.  114.  It  was 
thought  necessary  to  adopt  this  principle  to  avoid  the  great 
inconvenienoe  and  cruelly  of  bastardizing  the  issue  of  socb 
marriages. 

The  law  now  in  force  in  this  state  not  only  prohibits  the 
marriage  of  negroes  and  mulattoee  with  white  persons,  but  ex- 
pressly declares  such  marriage  to  be  void;  Stat  1786,  c.  8,  sec. 
7.  But  they  are  only  void  if  contracted  in  this  state  in  viok- 
tion  of  its  laws.  If  the  marriage  takes  place  in  a  state  whose 
laws  allow  it,  the  marriage  is  certainly  good  there;  and  it  would 
produce  greater  inconveniences  than  those  attepipted  to  be 
guarded  against,  if  a  contract  of  this  solemn  nature,  valid  in  a 
neighboring  state,  could  be  dissolved  at  the  will  of  either  of  the 
parties  by  stepping  over  the  line  of  a  state  which  might  pro- 
hibit such  marriages.  The  celebrated  jurist  and  civilian  Hu- 
berus,  strongly  contests  this  doctrine,  as  may  be  seen  in  the 
passage  cited  by  Hargxave  in  the  note  referred  to  by  the  coud- 
sel  for  the  defendants,  and  he  puts  strong  cases  to  show  the 
grounds  of  his  opinion.  But  his  objections  have  been  overcome 
in  England,  by  the  consideration  of  the  extreme  inconvenienoea 
and  cruelty  of  applying  the  principle  he  contends  for. 

It  certainly  may  be  doubted  whether  the  provincial  legishi- 
ture  intended  to  make  void  such^  marriages;  for  although  it  is  a 
legal  inference  from  a  declared  inabilify  to  contract,  yet  that 
inference  might  not  at  that  time,  have  been  perfectly  understood. 
Marriages,  without  certain  formalities  required  by  the  law,  al- 
though illegally  contracted,  are  yet  valid,  and  the  difference 
between  a  prohibition  which  relates  only  to  the  forms  and  that 
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createB  an  inability  to  contract,  may  not  haTe  been  taken 
into  Tifiw.  According  to  the  case  settled  in  England  by  the 
ecclesiaatical  conrt,  and  recognized  by  the  courts  of  common 
kw,  the  marriage  is  to  be  held  yalid,  or  otherwise,  according  to 
the  law  of  the  place  where  it  is  contracted;  although  the  parties 
went  to  the  foreign  country  with  an  intention  to  evade  the  laws 
of  their  own.  This  doctrine  is  repugnant  to  the  generU  princi- 
dples  of  law  relating  to  contracts;  for  a  fraudulent  evasion  of 
the  laws  of  the  country,  where  the  parties  have  their  domicile, 
could  not  except  in  the  contract  of  marriage,  be  protected  un- 
der the  general  principle.  Thus,  parties  intending  to  make  a 
Qsorious  bargain,  cannot  give  validity  to  a  contract  in  which 
more  than  the  lawful  interest  of  their  country  is  secured,  by 
passing  into  another  territory  where  there  may  be  no  restric- 
tion of  interest,  or  where  it  is  established  at  a  higher  rate,  and 
there  eoceeoting  a  contract  before  agreed  upon. 

The  exception  in  favor  of  marriages  so  contracted  must  be 
founded  on  principles  of  policy,  witti  a  view  to  prevent  the  dis- 
astrooa  consequences  to  the  issue  of  such  marriages,  as  well  as 
to  avoid  the  public  mischief  which  would  result  from  the  loose 
state  in  which  people  so  situated  would  live.  Motives  of  'poikfj 
may  likewise  be  admitted  into  the  consideration  of  the  extent  to 
which  tide  exception  is  to  be  allowed  to  operate.  If  without 
any  restriction,  then  it  might  be  that  incestuous  marriages 
might  be  contracted  between  citizens  of  a  state  where  they 
were  held  unlawful  and  void,  in  countries  where  they  were  not 
prohibited,  and  the  parties  return  to  live  in  defiance  of  the  re- 
ligion and  laws  of  their  own  country.  But  it  is  not  to  be 
inferred  from  a  toleration  of  marriages  which  are  prohibited, 
mer^  on  account  of  political  expediency,  that  others  which 
would  tend  to  outrage  the  piindples  and  feelings  of  aU 
nations  would  be  countenanced. 

Judgment  on  the  verdict. 


la  tlw  note  to  Hamomtr  v.  TWner,  7  Am.  Deo.  203,  tho  dootcine  of  thh 
no  «B0  Hiocnowirt,  and  it  was  ohown  not  to  be  aooepted  generally.  The  oaae 
dMapproyed  in  Brwik  v.  Brooh^  9  H.  L.  Gas.  198;  &  0.,  3  Sm.  &  Qi£ 
481.  In  a  lata  oaae  in  liaaaaohnaetta,  CimimoMDtaUk  v.  Iavm^  113  Maaa.  458^ 
tbo  — ihoaity  ol  the  prindpal  oaae  waa  examined.  Bat  itappeara  to  be  aome- 
yhak  aaodified;  for  it  ia  aaaerted  that  if  the  partiea  went  into  another  jnria- 
dictkn  with  intmt  to  evade  the  pronaiona  of  the  atatnte  of  their  own  atate 
prahifaiting  a  maniage,  the  deeiaion  would  be  otherwiae.  With  tlua  linata* 
tion,  the  doetrina  would  not  vary  from  that  held  in  Lt  Breton  v.  i^ovcAef,  S 
Am.  Dea  736^  and  tem  lata  caaaa  in  Virginia  and  North  Carolina,  notioed  ia 
tiia  Bota  to  Homomr  v.  TWner.   When  the  deeiaion  in  the  principal 
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made  the  staiatee  of  MeaBaehiuettB  did  not  as  now  declare  eooh  marriage 
void;  and  it  should  be  remembered  the  decision  was  made  in  view  of  this 
fact;  for  where  the  statate  expressly  deolares  the  maniage  void,  there  wodd 
then  be  no  hesitation  to  pranonnoe  it  so,  no  matter  where  the  parties  inir- 
Tied.  The  qaestion  decided  in  Commanwealth  y.  Lane  was  that  where  a  atst- 
nte  prohibited  a  party  divorced  for  adultery  from  manying  ugjun  daraig  the 
life-time  of  the  other  party,  and  he  went  into  another  jnriadicticn  and  there 
married,  the  party  so  manying  was  not  liable  to  an  indictment  for  pcfyguiy 
without  proof  that  the  party  went  into  the  other  state  to  evade  the  law.  The 
difficulty  of  applying  the  principle  here  laid  down  is  to  determine  the  intent 
of  a  party  who  departs  from  a  state  to  many  elsewhere,  against  the  laws  of 
his  own  state;  it  woold  seem  to  be  praotioaUy  amle  of  veiy  diffionit  appliea^ 
tion* 

The  same  question  was  presented  in  Jlfar^aUr.  Ma/nkaU^  4  Thempk  k  C. 
449,  in  New  York.    A  judgment  of  divorce  was  rendered  in  Kew  York 
against  a  husband  for  his  adultery,  and  the  decree  contained  the  nsnsl  daose 
forbidding  him  to  many  during  the  life  of  the  complainants    While  she  was 
living,  he  and  another  woman  went  to  Pennqrlvania,  for  the  purpose  of  being 
married,  and  were  while  there  married,  and  immediately  thereafter  retozned 
and  resided  in  Kew  York.    It  was  held,  Baniela,  J.,  dissenting,  that  the  Ux 
damieUU  and  not  the  lex  hd  etmtraetue  governed  the  contract,  and  under  the 
law  of  Kew  York  the  marriage  was  void.    The  highest  court  in  Kew  York 
has  not  yet  passed  on  the  question.    The  able  opinions,  however,  of  West- 
brook  and  Davis,  JJ.,  in  this  case  present  a  full  examination  of  the  law,  and 
are  entitled  to  great  weight.    Westbrook,  J.,  thus  refers  to  the  Massschn- 
setts  cases:  "It  is  true,"  he  says,  "that  at  one  time  marriages,  such  as  has 
been  contracted  in  the  case  before  us,  have  been  held  good  in  Massaohusetti: 
Medway  v.  Needhani^  16  Msss.  157;  Cambridge  t.  Lexbigtcn,  1  Pick.  433^ 
but  it  seems  to  have  been  so  held  when  the  statutes  of  that  state  simply  pro- 
hibited them  without  declaring  them  void  when  contracted.    Since  those 
decisions  were  made,  however,  that  state  has  declared  by  express  enactment 
that  maniages  contracted  by  residents  thereof,  under  the  same  drcamstancee 
with  the  present,  in  another  state  or  country,  shall  be  deemed  void  (B.  S., 
ch.  75,  sec  6),  and  the  validity  of  that  statute  has  been  reoogniaed  by  its 
courts:  SuUon  v.  Warren,  10  Met.  451;  CommontoeaUh  y.  Huni^  4  Cosh.  49; 
see  opinion  of  Dewey,  J.,  pp.  50,  51.    A  well-known  Massachusetts  author 
(Bishop),  in  his  work  on  Marriage  and  Divorce,  whilst  mMnfainin^  that  mar- 
riages like  the  present,  when  simply  forbidden,  mnst  be  treated  aa  valid,  if 
legal  in  the  state  where  contracted,  also  admits  (voL  1,  sec.  969)  that  'this 
rule,  like  other  conmion  law  rules,  is  subject  to  the  legislative  control,'  and 
that  it  has  been  so  controlled  in  Massachusetts  '  since  the  oontraiy  pcnnt  vbs 
decided  by  its  courts.'    Of  the  soundness  of  this  doctrine  there  oan  be,  it 
seems  to  us,  very  little  question,  unless  each  state  is  prepared  to  eurrender 
its  own  sovereignty,  and  place  its  laws  regulating  marriage  rdations  among 
its  own  citizens  entirely  at  the  mercy  of  other  states  or  countries.    Kew  Yori^ 
has  not  only  forbidden  such  a  marriage  as  the  plaintiff  has  contncted,  bat 
has  pronounced  it,  as  we  have  previously  endeavored  to  show,  'absolutely 
void. '    The  provisions  of  our  statutes  are  more  general  and  far-reaching  tbaa 
those  of  Massachusetts.    The  latter  simply  make  void  a  marriage  oonttacted 
by  a  resident  of  that  state  in  another,  in  fraud  and  evasion  of  its  proliibitioD, 
whilst  ours  have  declared  it  'absolutely  void,'  without  regard  to  th^  intenW 
and  withoat  regard  to  the  locality  of  its  celebration.'' 
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Foster  v.  Essex  Bank. 

[16  Kam.  M5.] 

Act  RiTKHimrg  Sxibisncb  or  Cosfobation. — A  statute  whioh  proTides  for 
the  ocmtJimance  of  all  ooxpocatioiui  for  the  terma  of  three  yean  after  the 
time  limited  in  their  ohartars,  for  the  poipoae  of  olosing  up  their  biiai- 
ia  oonatitatioiiaL 


for  fifty  thonsand  dollars,  had  and  received  by  the 
defendants  to  the  use  of  Israel  Foster,  the  plaintiffs'  testator. 
Pending  the.  action,  the  counsel  for  the  defendants  filed  a  sug* 
gestion  that  the  corporation  of  the  president,  directors  and 
company  of  the  Essex  Bank  had  become  dissolved  since  this 
action  was  oonunenced  by  the  expiration  of  the  time  limited  for 
its  dnration  in  the  act  of  incoij^iation. 

It  appeared  that  the  act  incorporating  the  defendants  pro- 
vided that  the  persons  therein  named  their  suocessors  and  assigns 
ihonld  be  created  a  corporation  by  the  name,  etc.,  and  should 
"  ao  oontintie  from  the  first  day  of  July,  1799,  until  the  expira- 
tiOD  of  twenty  years  next  following."  By  an  act  passed  on  the 
nineteenth  of  June,  1819,  it  was  enacted,  ''that  all  bodies 
corporate  and  politic,  which  now  are,  or  hereafter  may  be 
established,  and  whose  powers  would  expire,  either  by  express 
limitation  in  their  charters  of  incorporation,  or  otherwise,  shall 
be,  and  they  hereby  are  continued  bodies  corporate  and  politic, 
for  the  term  of  three  years  from  and  after  the  day  on  which 
their  powers  would  expire,  as  aforesaid  for  the  purposes  of 
proeeouiing  and  defending  all  suits  which  now  are  or  may  here- 
after be  instituted,  and  of  enabling  such  bodies  corporate  and 
politic  gradually  to  settle  and  close  their  concerns,  and  divide 
their  capital  stock,  but  not  for  the  purpose  of  continuing  the 
business  lor  which  such  bodies  corporate  and  politic  have  been 
or  may  be  established." 

The  question  raised  by  this  suggestion  filed,  was  then  argued. 

PnmsoU  and  SaUonstaU,  for  the  defendants.  If  the  act  of  1819 
interferes  with  vested  rights  or  is  retrospective  in  its  operation 
it  is  void:  Wales  v.  Stetson,  2  Mass.  146  [3  Am.  Dec.  39];  Sturgis 
r.  CrtnomnMdd,  4  li^eat.  208;  Blanchard  v.  BtusseU,  13  Mass. 
1  [7  Am.  Dec.  106].  This  act  impairs  the  obligation  of  con- 
tracts. A  charter  of  incorporation  is  a  contract  within  the 
daoae  of  the  constitution  of  the  United  States:  Fletcher  v.  Pick, 
6  CiBDoh,  87;  Dartmouih  College  v.  Woodward,  4  Wheat.  518; 
Locke  V.  Dane,  9  Mass.  360.  When  a  private  corporation  is 
created  it  is  snlyject  to  no  other  control  than  what  is  express]/ 
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or  impliedly  reaeired  in  the  charier  itself,  nor  has  the 
tore  any  right  to  alter  or  amend  the  charier  or  diveet  the  cor- 
poration of  any  of  its  franchises  or  add  to  them:  4  Wheat.  675. 
The  act  in  question  continues  the  existence  of  the  corporation. 
This  cannot  be  done  without  the  consent  of  the  individual  cor- 
porators, with  whom  iDdividually  the  charter  creates  a  conttact: 
2  Bl.  Com.  87;  ForOand  Bank  t.  Apthcrp,  12  Mass.  264;  ifer  t. 
Pasmore,  8  T.  B.  246;  Bex  y.  Askew,  4  Burr.  2186,  and  Ma  i. 
Marshall,  2  Mass.  269  [8  Am.  Dec.  49],  where  it  is  held  that  do 
person  can  be  made  a  corporator  without  his  consent.  The  in- 
corporation is  a  contract  between  the  seyeral  members  who 
agreed  that  they  were  to  withdraw  their  funds  at  the  end  of 
twenty  years.  The  act  in  question  Tiolatee  this  contract.  It  is 
also  retrospective  as  to  the  Essex  Bank,  and  void:  Soddy  t. 
Wheeler,  2  Oall.  184;  Dash  t.  Van  Kleeck,  7  Johns.  477  [6  Am. 
Dec.  291];  [King  y.  Dedham  Bank,  ante,  112].  An  action  cannot  be 
maintained  against  a  corporation  after  the  expiration  of  the 
time  limited  for  its  existence:  1  BL  Com.  484;  1  Lev.  237;  Vom 
V.  Orani,  15  Ifass.  620. 

Pickering  and  TFetefor,  canira.  A  law  is  not  to  be  pronounced 
unconstitutional,  except  in  a  veiy  dear  case:  Flekher  t.  Peck, 
6  Cranch,  87;  KendaU  v.  Payson,  6  Mass.  684.  There  is  a  dis- 
tinction between  retrospective  and  ex  post  /ado  laws:  CaUer  v. 
BuU,  8  Dall.  891;  Call  v.  Bagger,  8  Mass.  480.  There  is  no 
prohibitionin  the  constitution  against  retrospective  laws.  Thej 
have  frequently  been  declared  valid:  Hciden  y.  James,  11  Mass. 
896  [6  Am.  Dec.  174];  HoUn-ook  v.  Finney,  4  Mass.  666  [3  Am. 
Dec.  243J;  BarOet  v.  Taber,  4  Mass.  861 ;  PaUerson  v.  Pkilbrook, 
9  Mass.  161;  Walter  v.  Bacon,  8  Id.  472;  Locke  v.  Dane,  9  Id. 
860;  OammonweaUh  y.  Bird,  12  Id.  448.  The  act  in  qaestion  is 
retrospective,  and  as  such  effects  the  remedies,  but  not  the 
rights.  It  impairs  no  rights,  it  enforces  them;  it  gives  new 
remedies  for  existing  rights,  and  enforoes  the  performanoe  of 
previous  obligations. 

By  Court,  Pabkbb,  C.  J.  The  question  arising  from  the  sag' 
gestion  filed  in  this  action  at  the  last  term  in  Essex  is,  whether 
the  statute  of  1819,  c.  43,  has  the  force  of  law  with  regard  to 
this  corporation;  so  that  it  is  still  in  existence  for  the  purpoea 
of  suing  and  being  sued,  and  for  other  purposes  mentioiied  in 
the  act. 

Acts  of  a  legislature  constitutionally  organiased  are  to  be  pre* 
sumed  constitutional;  and  it  is  only  when  they  manifestly  in* 
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fringe  some  of  the  proTisionB  of  the  oonetitation,  or  Tiolate  the 
lights  of  the  eubjeet,  that  their  operation  and  effect  can  be  iin« 
peded  by  the  judicial  power.  Whenever  this  shall  happen,  as 
itmi^  from  inadyertence,  or  in  times  of  political  conflict,  when 
the  passions  domineer  over  reason,  it  is  the  duty  of  every  court 
to  protect  those  rights,  and  to  vindicate  the  constitution.  Thus, 
if  the  l^slature  were  to  enact  that  A.  B.  was  guilty  of  treason, 
and  that  be  should  suffer  the  penalty  of  death,  it  would  be  the 
svom  duty  of  the  court,  or  any  member  of  it,  to  grant  a  TuibeaM 
€tnjm9  and  dischaige  him.  Or  if  they  should  enact  that  his  es- 
tate should  be  confiscated,  or  transferred,  or  taken  for  the  use 
of  the  pablio  without  an  equivalent,  such  acts  would  not  be 
laws;  and  they  never  could  be  executed  but  by  a  court  as  cor- 
rupt or  as  passionate  as  the  legislature  which  should  have 
passed  them.  80,  if  the  legislature  should  attempt  to  destroy 
or  impair  the  legal  force  of  contracts,  by  declaring  that  those 
who  were  indebted  should  be  disdhazged  without  paying  their 
debts,  or  on  paying  a  less  sum  than  they  owed,  or  in  something 
different  from  what  they  agreed,  such  acts  would  be  unconsti- 
tational,  although  not  expressly  prohibited;  because,  by  the 
fimdamental  principles  of  legislation,  the  law  or  role  must  op- 
eras prospectively  only,  unless  in  cases  where  the  public  safety 
and  oonvenienoe  require  that  errors  and  mistakes  should  be 
overruled,  the  power  to  do  which  has  been  immemorially  exer- 
cised, and,  we  believe,  within  the  constitutional  power  of  the 
l^gidatoze.  For  it  is  doing  no  one  wrong  to  prevent  his  taking 
advaatige  of  a  mere  error  or  mistake. 

Now  if  the  act  in  question  impairs  the  force  and  obligation 
of  eontmets,  or  injures  private  properly,  or  disturbs  any  vested 
Qgfats,  we  on^t  to  declare  it  void,  and  we  should  be  ready  to 
do  so.  Bat  we  are  to  be  satisfied  that  it  has  this  character. 
In  the  first  place,  we  see  no  pretense  for  saying  that  it  impairs 
the  foroe  of  oontraots.  Certainly  it  has  not  that  effect  on  con^ 
tacts  made  fay  or  with  the  bank;  but  the  very  object  of  the 
statute  is  to  enforce  such  contracts.  It  is  said,  however,  that 
the  eontmet  with  the  government  was,  that  at  the  end  of  twenty 
yean  the  corporation  should  be  dissolved,  and  each  member 
take  Us  share  out  of  the  common  fund.  But  it  should  be  con- 
sidered that,  fay  the  original  charter  each  member's  share  was 
liable  for  all  the  debts  of  the  bank,  and  that  he  would  have  no 
moral  right  to  withdraw  it  until  all  the  debts  of  the  bank  were 
paid;  so  that  there  was  an  equitable  lien  upon  his  shsre;  and 
the  legislature,  we  think,  had  a  right,  if  it  was  not  their  daty, 
to  provide  the  means  of  enforcing  this  moral  obligation. 
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The  law  complained  of  is  a  general  law,  operating  upon  aD 
bodies  corporate;  and  it  is  convenient  for  them  and  the  public 
that  their  power  of  suing  and  being  sued  should  be  continued 
beyond  the  period  within  which  they  are  empowered  to  make 
contractSy  in  order  that  their  concerns  may  be  properly  ad- 
justed. Nor  do  we  think  it  an  objection  that  this  additional 
term  should  be  granted  by  an  act  made  subsequent  to  the  time 
when  their  charter  was  granted.  A  debtor  to  the  bank  oould 
not  object  to  a  suit  on  the  ground  that  the  original  tenn  of  the 
charter  had  expired;  for  the  very  bringing  of  the  suit  would  be 
an  acceptance  of  the  prolongation  of  the  charter;  and  it  would 
be  absurd  for  him  to  say  that  his  debt  was  discharged  or  that 
there  were  no  means  of  recovering  it^  because  he  contracted 
with  the  corporation  on  a  supposition  that  it  would  continue  in 
being  only  a  certain  number  of  years.  We  think  it  equally  in- 
competent for  such  corporation  to  deny  its  existence  against  a 
statute  of  the  government,  the  object  of  which  is  to  give  a  right 
of  action  on  contracts  upon  which  they  were  legally  and  morally 
bound  under  their  charter. 

It  is  said  that  the  members  of  such  a  corporation  associated 
upon  the  faith  that  after  the  time  limited  in  their  charter  they 
might  separate  and  take  their  shares  of  the  stock*  But  it  is  to 
be  answered  that  their  stock  is  in  an  equitable  view  pledged  for 
the  payment  of  all  debts  due  from  the  corporation;  and  that  it 
would  be  fraudulent  to  withdraw  the  funds,  knowing  that  there 
were  debts  to  be  paid,  leaving  no  means  of  coercing  the  pay- 
ment of  those  debts.  What  should  be  said  of  a  banking  com* 
pany  which  just  before  its  expiration  should  divide  all  the 
stock,  making  no  provision  for  the  payment  of  its  debts?  Tet 
this  might  be  done,  if  the  legislature  have  no  authority  to 
establish  by  law,  a  mode  by  which  it  should  be  compelled  to 
fulfill  its  obligations.  For  it  is  certainly  doubtful  whether  any 
means  exist,  under  our  laws,  of  pursuing  the  funds  into  the 
hands  of  individual  corporators,  and  subjecting  them  to  the 
claims  of  creditors.  We  see  no  violation  of  the  rights  of  the 
corporators,  no  impairing  of  the  obligation  of  contracts;  for  it 
can  never  be  the  right  of  any  person  to  withhold  a  just  debt 
from  his  creditor. 

Upon  the  whole,  we  cannot  discern  any  principle  by  which  it 
can  be  decided  that  this  statute  is  void.  It  is  not  retrospective 
in  the  proper  sense  of  that  term;  for  it  provides  for  a  future 
existence  of  the  corporation,  for  limited  and  specified  pur* 
poses.    It  does  not  infringe  or  interfere  with  any  of  the  privi- 
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leges  aecmed  by  the  charter,  unless  it  be  oonsidexed  a  privilege 
to  be  secured  from  the  payment  of  debts  or  the  performance 
of  contracts;  and  this  is  a  kind  of  privilege  "which  "we  imagine 
the  oonstitiition  was  not  intended  to  protect  It  does  not  im- 
pair the  force  or  obligation  of  contracts,  bat  on  the  contrary, 
prorides  a  way  of  inforcing  them,  both  in  favor  of  and  against 
the  corporation. 

Ifany  statotes  hare  been  referred  to  in  the  argument,  which 
are  much  more  questionable  as  to  their  constitutionality  than 
the  one  under  consideration.    The  statutes  of  limitation  oper- . 
ating  upon  contracts  ahready  in  force;  the  suspension  of  those 
statutes  after  the  debtor  may  have  considered  thai  he  had  a 
right  to  be  discharged  within  a  certain  period;  the  statutes 
made  for  curing  defects  in  the  proceedings  of  courts,  towns, 
ofBoers,  etc.,  when  the  party  to  be  affected  might  be  said  to 
have  a  Tested  right  to  take  advantage  of  the  error.    The  truth 
is,  there  is  no  such  thing  as  a  vested  right  to  do  wrong;  and  a, 
Iq^isktme  which  in  its  acts  not  expressly  authorized  by  the 
eonstitotion,  limits  itself  to  correcting  mistakes  and  to  provid- 
ing remedies  for  the  furtherance  of  justice,  cannot  be  charged 
with  violating  its  duty  or  exceeding  its  authority.    It  was  an^ 
incumbent  duly  of  the  legislature  to  provide  that  corporations 
should  not  avoid  their  obligations  by  ceasing  to  exist;  and  the 
mode  adopted  in  the  act  in  question  was  certainly  the  most, 
favorable.     Had  they  provided  that  all  corporations  should 
ceas^  to  transact  business  three  years  before  the  time,  for  which 
they  were  created,  expired,  in  order  that  they  might  bring  their 
aflSurs  to  a  dose,  it  might  justly  be  said  that  their  privileges 
were  taken  away,  and  the  grant  of  the  government  was  impaired. 
But  to  provide  for  their  continuance  for  such  purpose  three 
years  beyond  their  term,  is  no  breach  of  their  privileges,  and 
18,  in  fact,  nothing  more  than  establishing  a  mode  by  which 
their  business  may  be  closed  and  their  contracts  carried  into 
execution.    It  is  in  the  nature  of  an  administration  upon  their 
estate,  and  is  only  doing  in  a  more  convenient  form  what  a 
court  of  equity  with  competent  powers  might  do,  viz.,  making 
the  common  fund  answerable  for  the  debts  which  were  created 
on  the  credit  of  that  fund. 

The  suggestion  filed  in  the  case  cannot  have  the  effect  to  im- 
pede the  progress  of  the  suit. 

ij,  m  ThonUan  r.Morglmal  B.  A.  123 M-a  34,  the  ^^^^^J* 
WMisIied  cm,  the  ooort  saying:  "Upon  the  abeolnte  repeal  of  a 
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charter  hy  the  l^gblatare,  aetmg  within  the  linaits  of  its  oonttitiitkNiil 
aathority,  the  corporation  ceases  to  exist,  and  no  judgment  can  aftenraidi 
be  rendered  against  it  in  an  action  at  Utw.  Bnt  such  repeal  does  not  imptir 
the  obligation  of  contracts  made  by  the  corporation  with  other  parties  daring 
its  ezistenoe,  or  prevent  its  creditors  or  stockholders  from  assertiiig  their 
rights  against  its  property,  in  accordance  with  the  reasonable  regolatioiii  of 
the  legislature,  or  with  the  general  principles  and  practice  in  equity:  Fotter 
y.  Essex  Bank,  16  Mass.  245;  Read  t.  Frankfort  Bank,  23  Me.  318;  MerriU 
T.  Si^oUb  Bank,  31  Id.  57;  Mumma  ▼.  Potomae  Co,,  8  Peters,  281;  Cmrrm 
T.  Arkansas,  15  How.  d(M;  ^ocony.  Robertson,  18  Id.  480;  Lum  r.  Robertson, 
6  WalL  277." 

Showing  that  acts  of  a  remedial  character  are  not  oipea  to  the  oonstifea- 
tional  objection  of  interfezing  with  Tested  zighti»  this  case  ia  rslied  on  ia 
Freeborn  Y.  Smith,  2  WsJinik 


Tagqabd  V.  LoRma. 

Ho  Babbatkt  bt  Hnonu— Where  one  hired  a  vessel  for  the  period  of  ox 
months^  agreeing  to  bear  all  the  expensea  except  that  of  repairing  and 
to  pay  to  the  owners  one  half  the  earnings,  and  sailed  in  her  himself  aa 
the  master,  it  waa  held  that  the  hirer  was  so  &r  the  owner  of  the  vessel 
as  not  to  be  charged  with  banatty. 

HiBZNO  VsaaBL  bt  Pabou— A  vessel  may  be  hired  for  a  vt^yage  or  for  a 
time  certain,  withoat  an  instmment  in  writing. 

Assumpsit  on  a  policy  of  insuiance  upon  a  qnantiijr  of  floor 
on  board  the  schooner  Blacher,  at  and  from  Newcastie  on  tbs 
Delaware  to  Boston.  The  policy  bore  date  February  12,  1816. 
The  loss  arose  from  the  act  of  Lemuel  S.  Jennings,  master,  who 
sailed  from  Newcastle  to  St.  Jago  de  Cuba,  where  he  sold  the 
vessel  and  cargo,  and  has  never  accounted  for  the  proceeds  to 
the  owners  or  shippers.  It  appeared  that  Jennings  had  hired 
the  vessel  in  November,  1816,  for  a  period  of  six  months,  he  to 
man  and  victual  her  and  bear  all  expenses  during  that  {>eriod 
save  keeping  her  in  repair.  For  the  use,  Jennings  was  to  pay 
to  the  owners  half  the  earnings.  There  was  no  charter-party 
or  agreement  in  writing;  but  witnesses  were  present  when  the 
bargain  was  made.  Evidence  of  this  bargain  was  admitted 
against  plaintifEs'  objection.  The  jury  were  instructed  to  find 
for  the  defendant,  which  they  did.  The  question  raised  for  the 
consideration  of  this  court  was,  as  to  whether  there  waa  such  a 
relation  of  owner  and  master  between  the  general  owners  and 
Jennings  as  would  make  his  act  barratrous,  to  entitle  the  plaint- 
iffs to  recover. 

Welmier,  for  the  plaintiffs.    The  evidence  was  improperly  ad« 
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mitted,  nofldng  but  a  written  doeament  is  proof  of  property  in 
the  eaae  of  ahijMs:  5  Bob.  Adm.  169;  Abbott  on  Shipping,  1; 
Talin,  lib.  3,  tit.  1.  The  contract  in  this  case  was  not  a  letting 
of  the  Tesael  to  hire,  but  merely  an  agreement  as  to  the  manner 
m  which  the  master's  wages  should  be  paid,  viz. :  in  a  moiety 
of  the  profits:  4  Esp.  182;  6  Taunt.  74;  6  Sob.  Adm.  8. 

CturHs,  cotUra.  Where  a  master  of  a  ship  is  owner  pro  hao 
viee^  he  cannot  oommit  barratry:  2  Marsh,  616,  624;  8  Oranch, 
S9;  8  Johns.  272;  16  Mass.  870  [anie^  110].  Ships  may  be  trans- 
forred  by  parol:  4  Oranch,  48,  66;  7  Johns.  808;  4  Dall.  842; 
12  Man.  64,  67. 

Bj  Court,  Pabkee,  0.  J.  The  general  question  is,  whether 
the  case  contains  proof  of  barratry,  committed  by  the  master 
at  the  Teesel  on  which  the  goods  insured  were  shipped.  If  it 
does,  the  defendant  is  answerable,  the  plaintiffs  not  being  own- 
ers of  the  vessel.  The  misconduct  of  the  master  was  undoubt- 
edlj  baoatrous,  unless  he  himself  was  the  owner;  so  that 
baBratiy,  technically  considered,  could  not  be  committed  by 
Um.  He  was,  howerer,  owner  pro  hae  vice,  unless  a  charter- 
party  or  some  instrument  in  writing  be  necessary  to  make  him 
each;  because,  according  to  the  terms  of  the  parol  contract,  he 
had  possession  of  the  yessel,  and  the  entire  control  of  her  for 
a  pmod,  including  the  time  when  the  act  took  place,  which 
erased  the  loss  complained  of. 

Now  we  have  not  been  able  to  find  that  a  Teesel  may  not  be 
Imed  for  a  Toyage  or  for  a  time  certain  without  writing.  By 
the  common  law,  the  whole  property  of  a  chattel  may  be  trans- 
ferred by  parol,  accompanied  by  a  delivery.  In  the  admiralty 
it  ia  usual  to  require  a  bill  of  sale,  as  STidence  of  property; 
and  by  statute  in  England  a  bill  of  sale  is  made  necessary: 
Stat  34  Qeo.  nL,  c.  68.  Here  a  sale  and  deliyery  may  be 
Kood  between  the  parties,  so  as  to  change  the  property,  with- 
oat  a  tnll  of  sale  or  other  instrument  in  writing.  Without 
doubt,  then,  by  the  common  law,  a  ship  may  be  hired  by  a  parol 
eontraet,  so  as  to  be  binding  on  both  parties;  and  there  is  no 
statute  of  this  commonwealth,  or  of  the  United  States,  which 
makes  a  charter-party,  by  deed  or  writing,  essential  evidence  of 
the  contract.  It  is  probable  that  coasting  and  fishing  vessels 
axe  not  unfrequentiy  hired  without  the  expense  of  a  charter- 
party,  or  other  writing  between  the  parties;  and  a  contract  to 
that  effect  proved  by  witnesses  must  be  valid. 

In  the  case  before  us,  it  appears  that  Jenniugs  had  acquired 
a  right  to  the  use  of  the  vessel  from  November,  1816,  to  May, 


142  Gbant  t;.  Shaw.  [Mass. 

1816.  There  was  no  stipulation  as  to  the  employment  in  whieh 
she  was  to  be  kept;  although  it  was  expected  that  dnzing  this 
time  she  should  make  two  trips  from  Boston  to  Philadelphia 
and  back.  The  whole  management  of  the  vessel  was  conmiitted 
to  Jennings;  and  within  the  time  stipulated  he  had  a  lawful 
right  to  exclude  the  general  owners  from  the  possession.  For 
the  hire  of  the  vessel  he  was  to  pay  over  to  them  one  half  of  her 
earnings  without  aoy  deduotion,  except  for  repairs.  There  was 
no  relation  of  master  and  owners  between  Jennings  and  Tiake 
&  Bridge;  and  although  Jennings  wonld  be  acconntable  to 
them  for  any  act  which  tended  to  deprive  them  of  the  fruits  of 
the  contract,  Or  for  not  returning  the  vessel  at  the  end  of  the 
term  for  which  he  had  hired  her,  yet  the  ofEanse  of  bazxattj 
could  not  be  committed  by  him.  For  he,  as  master,  violated 
no  duty  to  them,  as  owners,  bat  merely  committed  a  breach  of 
his  contract  with  the  plaintLffiei. 

To  test  this  principle,  let  us  suppose  that  Jennings  had  sold 
his  cargo  in  the  West  Indies,  had  returned  with  the  vessel,  de- 
livered her  to  the  owners  within  the  time  stipulated,  and  offered 
to  pay  them  one  half  the  earnings  during  the  time;  what  injuiy 
would  the  owners  have  suffered,  or  what  cause  ci  complaint 
wonld  they  have  had  against  him  f  Certainly  none;  and  yet  his 
contract  with  the  shippers  wonld  have  been  broken.  If  theie 
had  been  a  stipulation  at  the  time  of  the  hiring,  that  the  vessel 
shonld  be  employed  in  coasting  between  Philadelphia  and  Bos- 
ton, still  a  departure  from  that  course  would  not  have  been 
barratrous,  for  want  of  the  relation  between  him  and  the  own- 
ers. According  to  the  terms  of  the  contract,  as  far  as  they  ap- 
pear, Jennings  might  have  employed  any  other  person  as  master; 
and  in  such  case  baixatiy  might  have  been  committed  against 
him,  but  not  against  those  of  whom  he  hired  the  vesseL 

Judgment  on  the  verdict 


Grant  v.  Shaw. 

[le  Mam.  841] 

Cqnsioneb  Csabgxabls  as  Tbusteb.— One  who  haa  reodved  the  bill  of 
lading  and'  invoioea  of  gooda  oonaigned  to  him,  oannot  be  chaiged  aa 
tniatea  of  the  conaignor  until  he  haa  accepted  the  oonaignment  and 
reoeiyed  the  gooda. 

Fbomibe  after  Pbotbst  BniDXNO.— Where  the  drawee  of  a  bill  which  had 
been  proteated  for  non-payment  and  xetomed,  promised  the  indonet 
who  presented  it  that,  if  he  would  obtain  the  bill,  he^  the  drawee^  would 
pay  it»  anch  promiae  waa  held  to  be  bindin|^ 
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ScsBM  VACiAB.  The  defendant,  Shaw,  was  summoned  on  the 
5th  April,  1816,  as  the  trustee  of  Bidgewaj  &  Balch,  merchants 
in  Philadelphia,  and  not  appearing,  this  writ  was  sued  out  to 
bare  judgment  against  him  as  for  his  own  debt.  The  following 
fiids  appeared  upon  the  examination :  On  the  twentieth  March, 
1816,  Bidgewaj  &  Balch  drew  a  bill  of  exchange  on  the  defend- 
ant for  two  thousand  dollars,  payable  to  NeTins  &  Co.  at  three 
daja*  sight.  This  bill  was  presented  by  Gilbert  &  Dean,  to 
whom  it  had  been  indorsed,  acceptance  refused  on  the  twenty- 
fifth  of  Uazoh,  1816,  and  protest  for  non-payment,  at  maturity, 
made.  The  bill  was  drawn  on  the  strength  of  a  shipment  of 
goods  about  to  be  made  to  the  defendant,  and  which  goods 
were  shipped  on  the  twenty-ninth  of  March,  and  the  bill  of 
lading  and  invoices  were  received  by  defendant  on  the  first  of 
ApiiL  Immediately  on  the  receipt  of  these  the  defendant  called 
on  Gilbert  &  Dean  and  offered  to  pay  the  bill,  but  being  in- 
fozmed  that  the  bill  had  been  returned  to  Philadelphia,  he  said 
h»  would  pay  it  out  of  the  funds  in  his  hands  if  they  would 
send  for  it.  The  bill  was  sent  for  and  again  presented,  but  the 
others  having  summoned  defendant,  as  trustee  of 
ray  &  Balch,  he  said  he  would  not  pay  the  bill  until  the 
Tarious  claims  were  settled.  The  goods  arrived  and  were  re- 
ceived by  the  defendant  on  the  ninth  of  April.  The  plaintiffii 
caosed  the  defendant  to  be  again  summoned  after  the  arrival  of 
the  goods,  but  not  until  after  other  creditors  had  served  him 
with  processes. 

Thakher,  for  the  plaintifis. 

BiMard,  conbra,  cited  Oowp.  671;  1 T.  B.  182;  Ghitly,  140; 
I>oug.  197;  6  East,  6U. 

By  Court,  Pabksb,  0.  J.  There  are  two  reasons,  each  of  which 
is  decisive  against  charging  the  trustee  in  the  present  suit.  Un- 
less he  is  chargeable  on  account  of  the  shipments  to  him  from 
Phikdelphia,  before  the  goods  came  into  his  possession  here, 
the  plaintiff  cannot  prevail;  because  processes  were  served  upon 
lum  by  other  creditors  before  the  plaintiff's  writ  was  served 
after  the  arrival  of  the  goods.  And  we  are  very  clear  that  he 
was  not  trustee  until  he  had  accepted  the  consignment  and  had 
received  the  goods.  Until  then  it  rested  in  contingency  whether 
he  would  be  a  debtor  of  the  consignors  or  not.  Had  the  goods 
been  lost  he  would  have  owed  nothing,  and  had  he  refused  the 
consignment,  which  he  might  have  done,  the  effect  would  have 
been  the  same.    Several  cases  cited  in  the  argument  establish 
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the  prinoiploy  that  where  the  person  summoned  as  trustee  is  not 
the  absolute  debtor,  or  has  not  the  effects  of  the  principal  in 
his  hands,  he  cannot  be  charged. 

But  as  there  are  other  suits  depending  upon  the  other  quae* 
tion  in  the  cause,  we  think  it  best  to  state  that  the  facts  disclosed 
by  the  defendant,  show  an  assignment  of  the  balance  in  his 
hands  to  Gilbert  &  Dean,  to  the  amount  of  the  bill  of  exchange 
drawn  by  Bidgway  &  Balch,  in  favor  of  Nevins  &  Ck).,  and 
indorsed  to  them.  Had  the  defendant  accepted  the  bill  when 
presented  to  him,  there  could  have  been  no  question,  ffis 
promise  to  accept  and  pay  it,  if  it  should  be  returned,  was  bind- 
ing  on  him,  and  he  could  not  have  refused  to  pay  it,  if,  in  con- 
sequence of  this  promise,  they  had  omitted  to  look  to  the 
drawers  and  indorsers,  relying  upon  his  promise.  This  engage- 
ment on  his  part  gave  him  a  Uen  upon  the  goods  for  his  indem- 
nity. Several  of  the  cases  cited  show  that  a  promise  to  accept, 
even  after  a  protest  for  non-acceptance,  is  binding;  and  that  a 
promise  to  accept  made  after  the  bill  becomes  due  according  to 
its  tenor,  amounts  to  a  promise  to  pay  immediately.  Conditional 
promises,  also,  if  accepted  by  the  holder,  are  binding  upon  the 
happening  of  the  condition.  The  defendant  promised  Gilbert 
&  Dean  if  they  would  get  the  bill  back,  he  would  accept  and 
pay  it,  and  they  obtained  the  bill.  This  promise  was  binding 
on  him,  and  being  made  before  he  was  summoned  as  tnistee^ 
he  has  a  right  to  retain  the  goods  for  his  indenmiigr. 

Trustee 
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Komxa  or  UxrBBOOEDKD  DssOb— A  puiohMer  whose  deed  Is  vaoovded,  emui 

■et  np  his  deed  agiunst  a  prior  mirooorded  deed,  of  whkh.  lie  had  kaowl* 

•  edge.    Bat  a  btma  Jlde  purohaier  from  nioh  seoond  gzaatae^  having  w> 

knowledge  of  the  fraad,  ahall  hold  hia  title  imimpeanhed,  aa  agaiaai  ib» 

firat  grantee. 

Ektbt  mir  disaeigin.  Both  parties  derived  title  from  Samuel 
Bosworth.  It  appeared  that  S.  Bosworth,  on  the  tenth  of  No- 
vember, 1812,  conveyed  the  premises  for  a  valuable  considera' 
tion  to  George  Bosworth.  This  deed  was  acknowledged  on  the 
day  of  its  date,  but  was  not  recorded  until  the  seventeenth  of 
November.  The  tenant  held  under  a  deed  from  G.  Bosworth, 
dated  March  16, 1816,  the  deed  being  duly  acknowledged  and 
recorded. 

On  the  twelfth  of  November,  1812,  Samuel  Bosworth  con- 
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▼ejed  the  same  premiaes  bj  another  deed  to  OadweU,  who  had 
full  knowledge  of  the  prior  conveyance  to  George  BoBworth, 
tnd  who  reoorded  his,  Oadweirs,  deed  on  the  thirteenth  of 
Kovember.  On  the  twenty-sixth  of  February,  1813,  Cadwell 
conveyed  the  premiaes  to  one  Jndd,  by  a  deed  duly  acknowl- 
edged and  recorded,  and  he  conveyed  to  the  demandant  on  the 
third  of  March  following,  by  a  deed,  also  duly  acknowledged 
ftDd  recorded.  It  did  not  appear  that  Jndd  had  any  knowledge 
of  the  deed  to  Oeorge  Bosworth. 

On  bdialf  of  the  tenant  it  was  urged  that  Cadwell,  having 
full  knowledge  of  the  prior  nnrecorded  deed  to  O.  Bosworth, 
eonld  acquire  no  rights  as  against  each  deed,  but  that  sacU 
knowledge  rendered  the  second  deed  fraudulent  and  void:  2 
Mms.  606;  8  Id.  578;  4  Id.  68,  641,  687  [8  Am.  Dec.  249J;  6 
Id.  438;  6  Id.  24  [4  Am.  Dec.  76];  6  Id.  487  [4  Am.  Dec.  168]; 
10  U.  60, 408;  11  Id.  163;  3  Atk.  646;  1  Yes.  64:  Amb.  436; 
Cowp.  712;  1  Str.  664;  10  Johns.  466  [6  Am.  Dec.  849.]  It  was 
tether  contended  thai  the  bona  >&fo  conveyance  could  not,  when 
leeorfed^  be  defeated  by  any  subsequent  conveyaiioe  of  tha 
fraodulent  grantee. 

Lmoolit,  oofilrs. 

Pasbbb,  O.  J.  (after  stating  the  fMts).  At  the  time  Gad« 
wdl  took  Us  deed  from  Samuel  Bosworth,  he  had  full  knowl- 
edge of  the  prior  conveyance  to  Oeorge  Bosworth;  so  that  his 
tiUe  oould  not  prevail  against  the  prior  deed,  although  not  re- 
ooriad  when  he  took  his  conveyance;  the  transaction  being 
desily  fraudulent  between  him  and  Samuel  Bosworth.  It  is 
imiMUHiMaij  to  cite  authorities  to  maintain  this  point.  It  haa 
been  repeatedly  decided,  and  it  well  known  as  a  rule  of  law, 
thsi  a  second  purchaser  shall  not  set  up  a  title  under  a  regis- 
teted  deed  against  the  first  purchaser  whose  deed  was  not  regis- 
tered, if  be  had  knowledge  of  the  prior  conveyance.  The  cases 
in  the  argument  put  this  in  a  dear  point  of  view. 

Bui  Jndd,  when  he  purchased  of  Oadwell  did  not  know  of 
the  defect  in  his  title;  or  that  there  was  anything  in  the  con- 
doct  of  his  grantor  tending  to  impeach  his  conveyance.  This 
most  be  taken  as  a  fact,  because  there  is  no  averment  in  the 
plea  in  bar  of  knowledge  in  Judd.  He  held  the  estate,  then, 
under  bis  conveyance  from  Cadwell,  purged  of  the  fraud 
which  vitiated  it  in  the  hands  of  Cadwell;  as  the  assignee,  for 
valuable  consideration  and  bona  fide,  would  hold  an  estate  con- 
veyed to  his  grantor  to  defeat  creditors.     This  principle  is  just; 

Voi..VIlI->10 
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for  the  honest  assignee  finds  a  good  sabsisting  title  on  record 
in  his  grantor,  pays  him  the  yalue  of  the  hmd,  and  is  wholly 
ignorant  of  any  dronmstances  which  contradict  the  foimess  of 
the  title.  In  such  case,  the  negligence  of  the  first  purchaser  is 
the  cause  of  the  difficulty;  and  although  he  shall  not  suffer  when 
his  negligence  is  fraudulently  taken  adyantage  of  by  a  subse- 
quent purchaser,  yet  when  a  third  party  claims  the  land,  deny- 
ing his  title  from  him  who  in  the  pubUo  registry  appears  to  be 
the  lawful  owner,  negligence  ought  to  turn  tiie  scale  against 
the  party  who  was  guilty  of  it.  This  principle  was  settled  in 
the  case  of  The  Stale  of  Cotmedicui  y.  Bradish,  14  Mass.  296. 

But  when  the  demandant  took  his  deed  from  Judd,  he  knew 
that  Judd's  grantor,  Gadwell,  had  knowledge  of  the  conyeyance 
to  George  Bosworth,  which  preceded  his  in  point  of  time;  and 
the  question  is  whether  the  knowledge  of  this  fact  alone  defeats 
jiiB  estate  in  his  hands  which  was  yalid  in  the  hands  of  Jndd. 
This  is  a  new  question,  but  vre  think  easily  settled.  Had  the 
demandant  with  the  knowledge  of  the  facte  purchased  direct! j 
of  Cadwell,  he  would  haye  taken  nothing  hj  his  deed.  The 
title  of  Cadwell  would  not  be  aided  by  a  purdiase  under  such 
circumstances.  But  the  estate  was  in  Judd  indefeasible  except 
by  his  own  act;  it  would  haye  descended  to  his  heirs,  or  might 
haye  been  taken  l>y  his  creditors.  Gteorge  Bosworth  had  lost 
all  right  by  omittixig  to  register  his  deed.  We  caxmot  see,  then, 
that  the  knowledge  of  an  antecedent  &ct  which  had  lost  its 
effect  upon  the  title  of  the  parties  can  be  material.  It  furnishes 
no  proof  of  fraud  on  the  part  of  the  demandant,  and  it  has  no 
bearing  upon  the  state  of  the  title.  He  knows  that  the  title 
was  once  defectiye  in  one  of  the  persons  under  whom  he  claims, 
and  he  also  knows  that  the  defect  was  cured,  and  the  stain  upon 
the  title  effieused.  There  seems  to  be  no  reason  why  as  he  is  a 
bona  fide  purchaser  of  him  who  had  an  unimpeachable  title,  he 
should  not  have  that  title  unimpeached  in  his  hands. 

Judgment  for  the  demandant. 

See  nmiUur  decision,  Owt  y.  Bramer^  S  Am.  Dea  182;  HUU  y.  JRBb^  7 
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(le  Kah.  46L] 

Ken  BT  UvAinrHOBiziD  Aqkht. — One  who  sabeoribes  his  name  tea  pnm- 
iMOiy  note  as  agent  for  another,  without  aathority,  is  linbls  in  a  apeeial 
aotion  on  the  oaae,  bat  not  aa  on  lus  own  promiae. 
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AoxiDH  againsi  Talbot  as  the  maker  of  a  pxomiaaoxy  note. 
The  Dote  was  produced  in  eTidenoe,  and  was  in  plaintiffs  fa?or. 
and  signed  by  the  defendant,  "  agent  for  DaYid  Feny."  Plain* 
tiff  offered  to  proye  that  defendant  was  not  Perry's  agent,  and 
that,  therefore,  he  was  liable  as  on  his  own  note;  defendant  ob* 
jected  to  evidenoe  to  this  i>oint,  urging  that  if  such  were  the 
CMC,  the  action  was  improperly  brought.  The  question  was  re- 
eenred,  and  a  Terdict  found  for  the  plaintiff. 

W,  d  F.  BayUes,  for  the  defendant,  relied  on  Long  t.  CoI- 
iicm,  11  Uaas.  97  [6  Am.  Dec.  160.] 

Morton,  contra,  cited  8  Mass.  103;  4  Id.  595;  8  Mass.  162 
(5  Am.  Dec  83J;  Id.  190, 199;  5  Id.  299  [4  Am.  Deo.  61];  6  Id. 
^  [4  Am.  Dec.  87];  9  Id.  272  [6  Am.  Dec.  66.]  Emerson  t. 
Providence  Bai  Co.,  12  Mass.  244  [7  Am.  Dec.  66.'] 

Pasizb,  C.  J.  The  question  in  this  case  is  not  whether  the 
defendant  is  liable  for  having  undertalcen  to  make  the  promise 
for  Peixy,  but  whether  the  note  declared  on,  is  the  note  of  the 
defendant.  It  is  obvious  from  the  signature,  that  it  was  neither 
given  nor  reoeiyed  as  the  defendant's  note.  It  is  found  by  the 
jozy,  that  he  had  no  authority  to  sign  it  for  Perzy ;  but  the  legal 
inference  from  this  fact  is,  not  that  it  became  his  promise  di- 
rectly, but  that  he  is  answerable  in  damages  for  acting  without 
authority.  "Whatis  stated  in  the  case  of  Long  y.  CoZftum,  asan 
intimation  of  the  court,  was  undoubtedly  a  settled  opinion,  yiz. : 
that  in  such  case,  a  special  action  upon  the  case  would  be  the 
proper  action. 

One  way,  and  perhaps  the  best  way,  to  ascertain  whether  a 
party  is  Boed  in  the  right  form  of  action,  is  to  see  of  whatfact  the 
declaration  giyes  him  notice,  and  whether  that  constitutes  sub* 
stantially  the  contract  to  which  he  is  called  to  answer.  In  the 
cue  before  us,  the  defendant  is  charged  with  haying  made  a  prom- 
imofrj  note  to  the  plaintiff.  The  eyidence  produced  is  appar* 
«&tly  the  note  of  another.  But  he  wrongfully  made  this  note 
for  the  other.  This  is  entirely  new  ground,  of  which  the  dec- 
laration gave  him  no  notice,  and  which  he  cannot  be  expected 
to  be  prepared  to  answer.  Besides,  if  the  note  is  to  be  con- 
cidexed  as  eyidence  of  the  defendant's  own  promise,  he  must 
pay  according  to  the  tenor  of  it;  whereas,  if  he  were  sued  for 
falsely  assuming  an  authority,  he  might  defend  himself  by 
ihowing  that  the  person  for  whom  be  assumed  to  act,  had  after- 
wards ratified  his  act,  or  that  he  had  otherwise  satisfied  the 
debt  for  which  the  note  was  giyen,  or  perhaps  he  might  show 
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that  no  debt  mm  due  for  which  the  note  mm  giTen,  or  fhail» 
had  anthority  to  make  it.  It  is,  in  short,  a  proper  miljeotfor 
a  special  action,  in  which  damages  will  be  reooTered  aooovding 
to  the  injury  sustained. 

In  the  cases  cited  bj  the  plaintilTs  counsel,  the  parftMs  held 
personally  liaUe,  either  made  themselTes  so  by  the  teems  of  the 
oontract,  though  purporting  to  act  for  another,  or  they  aotedis 
certain  capacities  in  which  they  had  no  right  to  bind  the  eaUta 
of  those  for  whom  they  undertook  to  act  In  the  ease  befara 
us,  the  promise  was  avowedly  made  by  the  defendant  lor  Peny; 
and  it  was  matter  of  eridence,  extnnsio  to  the  contoMsi,  wheUiar 
he  had  anthorily  or  not.  The  terdiok  is  set  aside  and  tht 
plaintiff  must  be  called. 

Plaintiff  nonsuited. 


8t  tb»  sets  to  Dmtmlmff  t.  JDKSAsl  Dmu  114  lor  Mi 
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Barber  v.  Brack. 

UiMiirrarOw»«Baio«FB»raHTSrowKP.— Sev««lh>y1tiiidiofgin 
liwiwd  on  boaid  hj  the  master  of  m  vowel,  to  tniwpori  from  Hartf oid 
to  BoifeoB*  at  lumal  freight;  and  were  stowed  on  deck,  and  thrown  oTer- 
board,  by  reason  of  tempestuous  weather.  It  was  held  thst  the  owners 
lisUo,  unless  sneh  stowage  was  ftuthorised  by  consent  of  the  ship- 
r  Dy  onstooia 

PiBOL  Xyisbvgb  tabtdto  Smppnro  CoimuoT. — ^A  parol  agreement  camiot 
be  set  np  to  show  the  terms  on  which  goods  were  received  for  transporta- 
tioi^  as  tlie  written  receipt  oontftins  the  agreement  of  the  parties;  but » 
parol  agnMiiiiwnt  jumfriinr  to  the  written  contract  would  be  admissible  to 
justify  the  conduct  of  the  master. 

OonoMaAL  OuBTOM . — A  generally  known  commeroisl  custom  is  evidence  of 
the  intention  of  the  parties  in  a  transaction  to  which  that  custom  is  ap- 
jKti'^M^  So,  a  charge  of  negligence  and  mismanagement  in  the  stowage 
et  goods  may  be  repelled  by  proof  of  a  custom  to  stow  goods  of  that  de- 
sec^AioD,  for  such  a  voyage,  in  that  mode. 

Amm  on  the  case.  The  facts  appear  from  the  opinion.  Mo- 
tion made  for  a  new  trial. 

7. 8.  WUHamB  and  niimbuU^  in  support. 

if.  8mUh  and  Stapiea,  contra. 

HooiBSy  C.  J.  The  defendants  underiooky  by  a  contract  in 
vriiingy  to  transport,  on  board  the  sloop  Mary,  eight  hogsheads 
of  gin  from  Hartford  to  Boston.  They  were  stowed  on  the  ves- 
sel's  deck,  and  were  cast  overboard  in  tempestuous  weather. 
It  is  not  pretended  that  the  jettison  was  without  justifiable 
eaoae;  but  that  the  loss  was  occasioned  by  negligent  manage- 
ment and  careless  stowage.  The  gin,  it  is  said,  ought  to  have 
been  put  in  the  hold  of  the  vessel,  and  not  on  her  deck.    The 


\ 
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defendants  claimed  tnat  the  stowage  on  deok  was  pursuant  U> 
an  agreement  of  the  parties,  made  posterior  to  the  written  con- 
tract. The  court  instructed  the  jury,  that  if  the  agreement  was 
proved,  they  must  find  for  the  defendants.  To  this  part  of  the 
charge  no  objection  has  been  made,  except  that  the  person  who 
delivered  the  gin  was  a  special  agent,  and  could  not  bind  the 
plaintiff,  unless  he  were  specially  authorized:  Fsnn  ▼.  Barrison, 
8  T.  R.  757,  760. 

To  this  objection  the  reply  is  condusiye,  that  it  is  not  pre- 
sented by  the  motion.  The  plaintiff,  for  aught  that  appean, 
made  the  contract  personally,  or  by  some  one  inyested  with  ex- 
plicit authority.  The  evidence  relative  to  the  conversation  with 
the  boatman  the  court  instructed  the  jury  to  disregard,  ex- 
cept so  far  as  it  invalidated  the  testimony  of  the  plaintiffs 
witnesses. 

The  defendants  adduced  testimony  to  prove  that  it  was  the 
usage  of  the  trade  between  Hartford  and  Boston,  to  transport 
gin  on  the  vessel's  deck.  The  jury  were  instructed,  that  if  a 
custom  authorizing  the  storage  was  satisfactorily  proved,  it  re- 
pelled the  imputation  of  mismanagement  and  negligence.  The 
principle  of  law  comprised  in  the  charge  is  not  susceptible  of 
doubt.  A  commercial  usage  having  existed  a  sufficient  length 
of  time  to  have  become  generally  known,  and  to  warrant  a  pie- 
sumption  that  contracts  are  made  in  reference  to  it,  is  evidence 
of  the  intention  of  the  parties,  and  illustrative  of  their  agree- 
ment: Parr  v.  Anderson,  6  East,  202;  LethuUer^s  case,  2  SalL 
443;  Noble  T,  Kennoway,  Doug.  510;  Halsey  v.  Broum,  8  Day, 
846;  Vallance  v.  Dewar,  1  Campb.  603;  CoU  v.  CommereUd  In" 
surance  Co.,  7  Johns.  885,  890  [5  Am.  Dec.  282.]  On  a  subject 
BO  trite  and  familiar,  it  was  not  necessary  for  the  court  to  be 
more  particular  in  their  charge.  The  simple  idea  requisite  to  be 
communicated,  was  this:  that  if  it  was  customary  to  stow  gin  on 
the  vessel's  deck,  the  stowage  in  that  place  was  authorized. 
The  true  test  on  this  subject  is,  the  obvious  answer  to  the  ques- 
tion whether  the  jury  comprehended  the  force  of  the  instruction 
given.  In  this  case,  that  they  did,  no  person  can  entertain  a 
serious  doubt.  On  this  point  it  is  unnecessary  to  expatiate. 
Beject  from  the  charge  everything  relative  to  usage,  and  the 
charge  was  precisely  correct. 

What  is  the  rule  of  the  common  law  respecting  the  mode  in 
which  goods  are  to  be  carried  ?    So  far  as  relates  to  this  inquiry, 
the  bailee  is  bound  to  exercise  ordinary  care,  and  is  responsible  ' 
for  ordinary  neglect.     The  action  of  the  plaintiff  is  founded  on 
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tins  principle.  The  gist  of  his  complaint  is,  that  the  defend- 
ants mismanaged  in  the  stowage,  and  did  not  exercise  ordinary 
csre.  Now,  proof  that  they  did  what  prudent  men  usoallj  do, 
repels  erery  imputation  of  neglect,  want  of  care,  and  inatten- 
tion to  the  obligations  of  the  contract.  Thus,  the  rule  of  the 
common  law  and  the  usage  of  merchants  are  in  entire  harmony 
on  the  subject  under  discussion,  and  both  of  them  coincide  with 
the  charge  to  the  jury. 

The  defendants  offered  parol  testimony  to  prove,  that  at  the 
time  the  written  contract  was  executed,  there  was  a  yerbal  agree- 
ment made  to  transport  the  gin  on  the  sloop's  deck.  The  tes- 
timony was  rejected;  the  whole  couTcrsation  both  before  and  at 
the  time  the  writing  was  giren,  having  been  merged  in  the  writ- 
ten instrument:  6  Yin.  Ab.  516,  pi.  18,  517,  pi.  26;  Mwmford  t. 
McFhenon^  1  Johns.  414  [3  Am.  Dec.  339];  Rich  ▼.  Jackson,  4 
Bro.  0.  0.  614;  Parkhursl  ▼.  Van  Cortland,  1  Johns.  Ch.  272, 
282;  Stevens  ▼.  Cooper,  Id.  425,  429  [7  Am.  Dec.  499];  Botsford 
▼.  Bwrr,  2  Id.  415. 

Afterwards,  howerer,  it  was  admitted,  exclusively,  for  con- 
tradicting the  plaintiff's  witnesses.  The  court  prohibited  the 
defendant's  counsel  from  commenting,  to  the  jury,  on  the  testi- 
mony, for  any  other  purpose;  and  this  was  explidty  and  pub- 
licly declared.  A  new  trial  is  now  requested,  because  the  court, 
in  their  charge,  did  not  instruct  the  jury  in  a  manner  more 
formal  and  direct.  There  is  no  magic  in  the  mode  of  commu- 
nicating ideas  to  a  jury.  They  were  fully  possessed  of  the 
conrfs  opinion  on  the  point  of  law,  and  can  no  more  be  pre- 
ramed  to  have  disregarded  it,  than  if  the  communication  had 
been  made  in  the  charge.  New  trials  are  not  awarded  on  formal 
objeetiona;  but  on  such  as  are  applicable  to  the  merits  of  the 
cause.  I  am  of  the  opinion  that  a  new  trial  ought  not  to  be 
granted. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 


TluB  MM  IS  more  frequently  noticed  on  the  point  of  a  uaage  controlling 
tiie  terme  ol  aa  agreement.  On  this  it  is  relied  on  in  Lawrence  ▼.  Stoningtcn, 
6  Coon.  5S9;  Cro§by  ▼.  FUeh,  12  Id.  422;  Bridgeport  ▼.  Dyer,  19  Id.  140; 
LmdkY.  Beard^ee,  22Id.4O0;  Sturgeeey.  BuekUy,  32 Id.  20,  267;  HarriBv. 
Moodg,  aO  N.  T.  280;  The  Delaware,  14  WalL  006;  Oiwre  t.  Cocb,  32  ALl 
tt;  leodt  T.  Perkims,  17  Me.  464. 
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EUtoh  V.  Straight. 

|i  Oanutt.] 

AfiTAXoncnT— DnD  PltanjiOD  tob&— AdeedfromapanBltoEdnldiB 
ooiudderatioii  of  love  and  aflbotion  is  premmed  to  bo  aa  ttdwMomauA, 
Though  this  preramptioa  may  be  rebutted,  yet  in  a  deed  of  landa  from 
a  lather  to  hia  aon,  in  oonsideration  of  love  and  affiBetioo,  the  InrtiMr 
oonsideration  eacproaiod  of  five  doUan,  will  not  be  anffioient  to  lebet 
the  praaiunption* 

OBAxrao&*8  DacLA&AixoH— Wmor  hot  ByzDZiroB.  — The  dedaiationa  of  a 
gcantor  aabeeqnent  to  the  deliveiy  of  the  deed*  are  not  admiaiiUeta 
rebat  the  preenmption  that  anoh  deed  operated  as  an  adTuusomenl 

Afpbal  from  a  decree  of  the  probate  court,  allowing  to  Heniy 
A.  Straight,  the  appellee,  a  fall  share  of  the  estate  of  Heniy 
Straight,  deceased.  The  appellants  were  the  children  and 
heirs  of  the  deceased,  who.  on  the  seventeenth  March,  1812, 
made  and  deliyered  a  deed  conveying  to  the  appellee  an  equal 
undivided  half  of  the  grantor's  lands  then  owned  by  him,  ex- 
cepting a  lot  of  seventeen  acres;  the  consideration  being  love 
and  affection,  and  five  doUars.  The  property  conveyed  was 
Talned  at  two  thousand  dollars,  which  was  more  than  the  son's 
distributive  share.  The  grantor  dibd  intestate;  and  it  was  con- 
tended that  the  provision  was  to  be  taken  as  an  advancement; 
and  to  prove  this,  testimony  was  offered  to  show  that  at  the 
time  the  deed  was  executed,  the  grantor  declared  that  it  was  a 
deed  of  gift,  and  that  it  was  without  any  valuable  considera- 
tion; and  that  the  sum  of  five  dollars  was  not  paid,  and  was  no 
part  of  the  consideration.  This  evidence  was  objected  to;  but 
it  was  admitted.  To  show  that  it  was  not  intended  as  an  ad- 
vancement, evidence  was  offered  by  the  appellee  that  the  de- 
ceased made  a  will  in  which  he  devised  to  him  the  other  moiety 
of  the  lands;  but  that  the  will  was  destroyed,  the  grantor  de- 
claring he  would,  under  the  law,  be  entitled  to  a  distributive 
^hare  in  the  moiety.    The  court  excluded  the  evidence. 

It  was  adjudged  that  the  lands  were  to  be  taken  as  an  ad- 
"vancement,  and  the  decree  of  the  probate  court  was  set  aside. 
The  appellee  moved  for  a  new  trial,  and  the  question  was  re- 
served for  the  advice  of  all  the  judges. 

Daggett^  in  support  of  the  motion. 

Benedict  and  Sherman,  contra. 

HosxsB,  C.  J.  The  declaration  made  by  Henry  Straight 
posterior  to  the  delivery  of  the  deed  cannot  be  admitted  to  vary 
its  legal  operation.     It  has  been  determined  that  parol  evi- 
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dtnoe  of  a  father's  declaration  will  not  be  allowed  to  bar  a  child 
of  her  oiphanage  share:  Fawkner  t.  Waiis,  Atk.  407.  And  it  is 
extxemely  obTioos  that  his  declaration  diTninishing  the  shares  of 
bis  other  children  cannot  possess  a  higher  effect. 

The  statote  of  Connecticut  relative  to  advanced  portions  is 
almosk  a  literal  transcript  of  22  and  28  Gar.  U,  c.  10,  usually 
daoominated  the  statute  of  distributions.  This  law,  as  well  as 
our  own,  is  founded  on  equality,  the  most  just  role  of  equity. 
"The  design  of  the  act,"  said  Sir  Joseph  Jel^l,  master  of  the 
iqIIb,  "was  to  do  what  a  good  and  just  parent  ought  for  all  his 
children:"  2  P.  Wms.  440.  ''  Of  the  undisposed  property  it 
makes/'  as  Lord  Baymond  observed,  "  such  a  will  for  the  in- 
testste  as  a  father  free  from  the  partiality  of  affections  would 
himaelf  make: "  2  F.  Wms.  443.  The  law  has  been  considered 
18  embracing  not  only  voluntary  setUements,  but  settlements 
made  on  maniage,  which  alone  is  a  consideration,  and 
the  issue  of  which  are  purchasers:  Edwards  v.  Free- 
mm,  2  P.  Wms.  486.  This  is  quite  a  liberal  construction  of 
the  etatate  to  effectuate  its  equitable  object.  A  deed  in  consid- 
emtion  of  love  and  affection  is  most  justiy  presumed  to  be  an 
advancement*  The  presumption,  however,  in  this,  as  in  other 
cases,  may  be  rebutted  lyy  proof.  In  the  case  before  us,  if  the 
deed  to  Henry  A.  Straight  is  merely  a  deed  of  gift,  the  estate 
tnosferred  bj  it,  within  the  fair  construction  of  the  statute, 
most  be  oonsidered  as  advanced  portion. 

This  brings  me  to  the  principal  question  in  the  case,  which 
is,  whether  anything  appears  to  rebut  the  presumption  of  ad- 
vancement. The  deed  to  Henry  A.  Straight  is  expressed  to  be 
"  in  consideration  of  love  and  affection,  and  of  five  dollars.*'  It 
would  be  ascribing  too  much  importance  to  this  nominal  con- 
sideration to  consider  it  as  repelling  the  proof  of  advanced  por- 
tion. The  principle  of  equity  on  this  construction  would  be 
ahnoct  as  much  violated  as  if  the  consideration  had  been  purely 
voluntary.  Had  the  sum  received  by  the  grantor  been  a  cent 
merely,  it  would  be  serious  trifling  to  contend  that  the  nature 
and  effect  of  the  provision  was  changed  by  it.  Between  this 
com  and  five  dollars,  the  four  hundredth  part  in  value  of  the 
property  conveyed,  there  is  no  material  difference. 

The  opinion  I  have  expressed  renders  it  unnecessary  to  de- 
iennine  whether  the  evidence  to  show  that  the  consideration 
was  paid  vras  legally  admitted. 

BmniABD  and  Bbuvql*  JJ.,  were  of  the  same  opinion. 
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Chaskar,  J.,  gftTe  no  opinion,  having  been  of  oomuiel  in  the 


New  trial  denied. 

In  Joknaon  ▼.  Belden,  20  Conn.  822;  825,  Ohiinli,  GL  J.,  nyi:  "Qmitknt 
€f  advanoement,  also,  are  always  qnestioiis  of  intention,  and  the  difBanliut 
in  solving  them  are  generally  found  in  the  kind  of  OTidenoe  by  which  snek 
intention  is  to  be  proved.  In  some  oases,  it  has  been  considered  that  this 
intention  if  not  expressed,  shall  be  inferred  as  matter  of  law  from  tiie  char- 
acter of  the  act,  as  where  a  parent  conveys  land  to  the  child  from  a  oonsid- 
oration  of  love  and  affection  only,  and  if  a  parent  pay  the  oonsidwrstioa* 
money  for  land  or  for  stocks  conveyed  by  another  to  the  child.  In  these  and 
perhaps  other  oases,  the  presomption  of  advancement  may  be  rebutted.  But 
In  sach  cases,  or  in  others,  where  the  law,  as  in  Massachusetts,  requires  tikii 
intention  to  be  eacproseod  by  the  intestate  in  writing,  it  has  been  held  that 
no  subsequent  parol  deckrations  of  the  parent  will  control  the  original  intoi* 
tion:  Straight  v.  HaUh,  8  Conn.  81;  Hidnumth  v.  SidmtnUh,  2  Beav.  447; 
BtdkUyr.  Noble,  2  Pick.  837;  MedBerY.  Meeker,  16 Conn.  888;  PaHridger. 
Hiwaui  10  Paige  Ch.  6ia" 

See  Jaeketm  v.  Matedorf,  and  note^  6  Am.  Deob  860,  as  to  ptesompticn  of 
adTanoement  in  case  of  the  paynsnt  by  the  father  of  the 
pfessed  in  a  deed  to  his  child. 


Brooks  t;.  Hubbard. 

Ft  Com.  58.) 

Wmor  Dakaoib  LiQinnATiix^Xn  an  action  on  a  pramiasoiy  note^  wfaeraa 
the  defendant  promised  to  pay  the  plaintiff  twelve  months  after  dsfte^ 
two  hundred  and  'fifty  dollars  in  brown  cotton  shirting  at  the  price  d 
thirty  cents  a  yard,  it  was  held,  on  a  hearing  in  damages  after  a  defiralt, 
that  evidence  was  inadmissible  to  show  that,  at  the  maturity  of  the  nota^ 
brown  cotton  shirting  was  not  wortii  thirty  cents  a  yard,  the  anm  speoi- 
fied  in  the  note  furnishing  the  measure  of  damagea 

Aonov  on  a  promisaoiy  note  in  theee  words: 

"  Berlin,  March  9, 1816.  Twelve  months  from  date,  I  prom- 
ise to  pay  Hezekiah  Brooks  two  hundred  and  &Rj  doUius,  in 
brown  cotton  shirting,  at  the  price  of  iMrty  cents  per  yard,  for 
erexy  yard  in  length,  and  to  arerage  three  fourths  of  a  yaxd  in 
widtii.    Lemuel  Hubbard." 

The  defendant  sought  to  show  that  at  the  time  the  note  was 
due,  the  cotton  was  twenty  cents  per  yard;  to  this,  objection 
was  made.  The  question  was  whether  the  court  erred  in  assesB- 
ing  the  damages  at  two  hundred  and  fifty  dollars  and  interest 
after  the  note  became  due. 

DaggeU  and  K  Hwnimglon,  for  the  defendant. 
Sherman,  contra. 
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HosMiB,  C.  J.  This  is  an  aotion  on  a  promisfioTy  note,  in 
wbieh  the  defendant  suffered  a  default,  and  on  a  hearing  in 
damagee  daamed  the  admission  of  parol  testimony,  to  prove  the 
Talue  of  cotton  shirting,  when  the  note  fell  due.  The  testimony 
was  rejected  on  the  ground  that  the  damages  were  liquidated, 
and  by  the  agreement  of  the  parties  appeared  on  the  face  of  the 
oontzacL  The  note  was  payable  in  twelve  months  from  date, 
and  oontamed  a  promise  to  pay  the  plaintiff  two  hundred  and 
fifty  doIlarB  in  bzown  cotton  shirting,  at  the  price  of  thirty  cents 
per  yard. 

The  contract  in  question  is  one  of  the  most  common  forms  of 
engagements  between  manufacturers  and  their  workmen,  and 
from  their  frequency,  the  meaning  is  perfectly  intelligible.  The 
pronuse  to  pay  two  hundred  and  fifty  dollars,  necessarily  im^ 
plies  recognition  of  indebtedness  to  that  amount.  The  residue 
of  the  note  has  no  bearing  on  this  i>oint,  and  relates  exclusively 
to  the  mode  of  payment.  The  manner  in  which  the  debt  is  to 
be  paid,  whether  it  be  in  cash,  or  in  collateral  articles,  has  n6 
idevanoy  in  ascertaining  the  sum  due.  It  points  to  an  object 
wholly  separate  and  distinct.  If  the  defendant,  when  the  note 
was  given,  did  not  owe  the  plaintiff  two  hundred  and  fifty  dol* 
lara,  and  this  sum  is  to  be  considered  as  a  penalty  to  enforce 
the  contract,  what  is  the  value  of  the  stipulation?  It  is  a 
promise  to  pay  blank  yards  of  cotton  shirting,  and  void  for  un- 
oertaintj.  Expunge  the  two  hundred  and  fifty  dollars,  or  what 
is  rirtoally  the  same  thing,  decide  that  it  is  not  the  real  amount 
of  debt,  or  liquidated  damages,  and  the  note  contains  no  criter- 
ion by  which  the  number  of  yards  of  cotton  shirting  can  be 
estimated.  Now,  as  the  quantity  of  shirting  is  not  mentioned, 
it  necessarily  follows  that  unless  the  two  hundred  and  fifty  dol* 
lara  is  the  sum  due  to  the  plaintiff,  and,  therefore,  a  standard 
by  which  to  estimate  the  value  of  the  contract,  there  is  no  cer- 
tain engagement  in  words,  or  by  reference  from  which  the  debt 
can  be  ascertained.  It  is  admitted  by  the  defendant  if  the  note 
lad  been  for  two  hundred  and  fifty  dollars  payable  in  cotton 
ihirting,  and  there  had  ceased,  that  the  damages,  in  the  event 
of  non-payment  must  be  the  sum  expressed. 

This  surrenders  the  question  in  controversy.  "Why  should 
the  above  sum  be  payable  in  the  event  expressed?  For  this 
convincing  reason,  because  the  damages  are  liquidated.  But  if 
the  damages  had  been  liquidated,  the  subsequent  agreement 
that  the  shirting  shall  be  received  at  thirty  cents  per  yard,  can 
have  no  possible  offset  on  the  prior  liquidation.    It  was  not  in- 
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flerted  for  that  purpose,  but  to  obyiate  the  neoeedtj  of  recumng 
to  parol  proof,  for  the  aaoertainment  of  the  yalue  of  the  shirt- 
ing, should  it  be  delivered.  For  this  end  the  parties  agreed  on 
a  certain  arbitrary  yaluation,  which  they  anticipated  would 
probably  be  the  real  Talue,  bat  which  in  all  eyenta  they,  for 
their  mutual  conyenience  agreed  to  consider  as  such.  This  is 
the  whole  scope  and  effect  of  this  latter  clause  in  the  note,  that 
the  defendant  might  know  how  many  yards  of  shirting  to  de- 
liyer,  and  the  plaintiff  how  much  he  was  entitled  to  demand,  if 
it  should  be  tendered. 

The  case  has  been  argued  for  the  defendant  aa  if  there  had 
been  a  promise  to  deliyer  a  certain  number  of  yards  of  shirting, 
and  an  omission  to  deliyer  them*  That  would  present  a  question 
of  unliquidated  damages,  in  which  resort  must  be  had  to  parol 
testimony  to  ascertain  the  yalue  of  the  contract,  but  it  has  no 
imaginable  bearing  on  the  case  before  the  court,  in  which  the 
debt  is  ascertained.  It  has  been  contended,  that  in  no  case  can 
the  plaintiff  recoyer  a  sum  greater  in  amount  than  the  yalue  of 
the  article,  which  had  it  been  tendered  would  haye  satisfied  the 
contract.  This  principle  is  manifestly  incorrect,  and  is  not 
always  true  even  when  applied  to  a  case  where  the  damages 
have  not  been  liquidated.  In  a  contract  for  the  transfer  of 
atock  on  a  certain  day,  the  party  promising  may  be  relieyed  by 
a  strict  performance  of  his  engagement,  but  if  he  omit  to  do  it 
the  court  will  award  in  damages  against  him  the  price  of  the 
stock,  although  it  has  risen  at  the  moment  when  judgment  ib 
rendered. 

The  construction  which  I  have  giyen  to  the  note  in  question, 
is  according  to  the  obyious  intention  of  the  parties  and  perfectly 
equitable  in  its  result.  The  sum  expressed  is  to  ascertain  the 
indebtedness,  that  is,  two  hundred  and  fifty  dollars,  and  the 
residue  to  give  an  option  to  the  defendant  to  pay  the  debt  in 
collateral  articles,  at  a  stipulated  price.  If  the  payment  were 
not  made,  what  must  have  been  the  expected  consequences  f 
That  this  part  of  the  agreement  should  be  as  if  it  neyer  had 
existed,  and  then,  that  the  whole  contract  should  be  comprised 
in  the  expression  **  1  promise  to  pay  two  huAdred  and  fifty  del* 
lars."  Nothing  can  be  more  conformable  to  natural  justice. 
The  plaintiff  will  receiye  the  precise  sum  admitted  to  be  his  due, 
and  no  more.  And  if  the  defendant  is  in  a  condition  \em 
eligible  than  he  might  haye  been,  if  he  had  availed  himself  ol 
the  option  allowed  him,  it  was  his  yoluntary  choice.  After  h« 
had  renounced  the  privilege  accorded  to  him,  to  limit  the  reooy* 
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etj  of  the  plaintiff  hj  the  yalue  of  the  cotton  shirting  would  be 
to  gite  the  defendant  the  abnegated  option  in  another  shape, 
m  defiance  of  equity  and  in  opposition  to  the  agreement  of  the 
parties. 

The  other  judges  were  of  the  same  opinion.    New  trial  not 
to  he  granted. 


Leayitt  V.  PSOK. 

(toon,  lis.] 

KiBXB^  Bowse  to  Bom  CoFABSinEB.— The  impUod  authority  cl  one 
to  bind  hJi  oqpertoer  by  oontnMt,  may  be  revoked  by  the 
of  the  bittor  to  be  thos  bound,  oommonioatod  to  the  penon  ia 
lamr  the  oontiaet  ia  to  be  made.  And  it  makea  no  diffeiem^  that 
the  partner  rsrofcing  ia  a  leeret  partner,  and  that  the  partoenhip  was 
nknown  to  the  oppoaito  party. 
BifOKDro  FjaKXHxa*8  Powxa—Evn>nrGB.— Whether  a  partner  haa  revoked 
the  implie<l  anthority  of  hia  oopartoer  la  a  qneation  of  fact  Theief ore 
it  warn  bald  in  an  action  on  a  promiaaory  noto  againat  two  perMoa,  aa 
paitneia,  that  the  fact  that  one  of  them  waa  a  dormant  partner  merely, 
■ad  bad  refneed  to  give  a  Joint  noto  with  the  other,  did  not  neoenarily 
iw— tihite  a  vavooatioa  of  the  partner^a  implied  aathority,  bnt  waa  evi- 
doioeonly  of  aoch  revocation. 

Acnm  on  a  promissory  note  against  Gk^l  Peck  and  Egbert  D. 
Peek,  aa  partners  nnder  the  firm  name  of  Egbert  D.  Peck.  The 
note  waa  as  follows: 

''New  Hayen,  October  22,  1817.  On  demand  I  promise  to 
pay  Mr.  Oad  Peck,  or  order,  eleven  hundred  and  fifteen  dollars 
and  fiflj-two  cento,  Talae  receiTed,  with  interest.  Egbert  D» 
Peck.- 

Itwasindorsed  l>y  Gad  Peck.  The  latter  pleaded  non  a88ump* 
tU,  and  ISgbert  suffered  a  default. 

The  plaintjflh  introdnced  cTidenoe  to  prove  that  the  defend^ 
anto  entered  into  a  copartnership  nnder  the  firm  name  of  Eg* 
bert  D.  Peck;  that  the  latter  alone,  and  in  his  own  name,  trans* 
acted  the  bosineas,  Oad  being  a  dormant  partner,  and  not 
known  aa  snob  until  after  the  note  was  given;  that  the  note  waa 
given  for  goods  furnished  for  the  use  of  the  defendanto.  Oad 
Peek  denied  that  he  was  a  partner,  but  it  was  agreed  that  he 
had  given  X^bert  a  general  letter  of  credit,  by  means  of  which 
the  goods  were  obtained.  He  also  gave  evidence  that  at  the 
time  the  noto  was  given  Leavitt  applied  to  him  to  sign  a  note 
with  Xigbert  for  the  goods,  which  he  refused;  but  he  consented 
to  indorse,  and  did  indorse,  Egbert's  note,  which  Leavitt  ac« 
eepted. 
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The  jury  were  charged  that ''  this  case  depends  upon  the  de- 
eision  of  two  questions  of  fact:  1.  Was  Gad  Peck  a  secret 
partner  of  Egbert?  and,  2.  Did  Gkd  Peck  in  the  presence  of 
Leavitty  one  of  the  plaintifEs,  refuse  to  give  a  joint  note  with 
Egbert,  and  to  give  any  note  to  the  phuntifis  for  this  demand; 
and  declare  that  he  would  only  indorse  the  separate  note  of 
Egbert,  on  which  Egbert  gave  the  note  in  suit;  and  it  was  go 
indorsed  by  Oad  Peck  and  accepted  by  LeaTitt.  If  yon  find 
that  Gad  Peck  was  a  secret  partner  with  Egbert,  and  that  he 
did  not  make  such  refusal  and  declaration  in  the  presence  of 
Leavitt,  you  will  return  a  verdict  for  the  plaintiffs.  But  if  jou 
find  that  Gad  Peck  was  not  a  secret  partner;  or  if  a  partner, 
that  he  refused  to  giye  any  note  to  the  plaintiffs,  but  declared 
that  he  would  only  indorse  the  separate  note  of  Egbert,  and 
this  in  the  presence  of  Leavitt;  and  that  thereupon  Egbert  gave 
the  note  in  suit  which  was  indorsed  by  Gad  Peck  and  accepted 
by  Leantt,  you  will  find  a  verdict  for  the  defendant. '* 

Verdict  for  the  defendant,  and  motion  for  a  now  trial,  on  the 
ground  of  misdirection  to  the  jury. 

N,  8miih  and  JMning,  in  support  of  the  motion. 

Staples  and  Deniaon^  contra.  The  authority  of  one  partner 
to  bind  the  other  is  at  all  times  revocable  by  an  express  revoca- 
tion to  the  contracting  parties:  Oalway  v.  MaJUh/eWf  1  Gampb. 
403;  S.  C,  10  East,  264;  WiJUs  v.  Dyson,  1  Stark.  164.  Taking 
ihe  individual  note  of  a  partner  is  a  bar  to  an  action  against  the 
partnership:  Siffkin  v.  Walker,  2  Campb.  S06;  Endy  v.  Lye,  15 
East,  7. 

HosMKB,  0.  J.  It  is  a  well  established  principle  that  the  eon- 
tract  of  a  partner  is  obligatory  on  his  copartner,  by  virtue  of  an 
implied  authority  which  may  be  rebutted  by  a  refusal  to  be 
bound  by  his  acts.  By  legal  consequence,  the  partner  whose 
authority  is  thus  declined  cannot  bind  the  copartnership  in 
favor  of  those  who  have  knowledge  of  this  fact:  Oalway  v. 
MaJta^ew,  1  Campb.  403;  S.  C,  10  East,  264;  WiUia  ▼.  Dyeon,  1 
Stark.  164.  Nothing  can  be  more  reasonable  than  that  a  per* 
son  may  protect  hinouself  in  this  manner  against  the  fraud  and 
misconduct  of  his  associate.  The  principle  under  consideia* 
tion  is  not  founded  at  all  on  any  supposed  waiver  by  the  cred- 
itor; but  solely  and  exclusively  on  the  declaration  of  the  person 
declining  to  be  bound.  The  implied  authority  of  his  partner 
he  has  annihilated;  and  the  contract  in  the  name  of  the  firm  ii 
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of  no  TBlidity  beyond  the  personal  oUigtation  it  infers  on  the 
indindnal  making  it. 

Vliether  a  person  in  any  giTen  case  haa  rebutted  the  implied 
aothoniy  of  his  partner  to  bind  him,  is  a  question  of  fact.  On 
this  head  I  am  inclined  to  think  the  charge  to  the  joiy  was  in- 
eorrect.  They  were  directed,  if  Oad  Peck  was  a  dormant 
partner  with  ^bert,  and  refused  to  give  a  joint  note  with  him, 
to  raoder  a  yerdict  for  the  defendant.  The  charge  inyolred 
this  principle,  that  a  refusal  by  Gad  Feck  to  put  his  name  to 
the  note  in  suit  was  necessarily  a  reyocation  of  Egbert's  implied 
anthority.  This  ascribed  a  consequence  to  the  act  of  Qnd  Peck 
which  the  premises  did  not  warrant.  It  is  yexy  possible  that 
he  migfat  decline  affixing  his  signature  to  the  note,  and  not  re- 
fnae  to  be  bound  by  his  acts  as  a  partner.  I  am  aware  that 
there  is  a  difficulty  attending  the  prohibition  of  Egbert's  au- 
thority without  dissolying  the  partnership;  but  I  do  not  con* 
dder  it  as  insuperable.  If  it  should  appear  that  Gad  Peck  did 
not  merely  decline  to  execute  a  joint  note  with  Egbert,  but 
refused  to  be  bound  by  his  act,  in  all  eyents,  and  this  was 
dearly  understood  by  ibe  plaintiffs,  I  should  consider  him  as 
within  the  principle  of  the  cited  cases. 

The  ignorance  of  the  plaintiffs  relatiye  to  the  existence  of  the 
eopertoership  could  be  of  no  avail.  It  is  true,  they  did  not 
know  that  Oad  Peck  was  partner  with  Egbert;  and  of  conse- 
quence, they  could  not  foresee  the  manner  in  which  his  refusal 
to  become  bound  as  joint-promisor  would  operate.  But  they 
wonld  know,  and  this  alone  was  necessary,  that  if  Egbert  were 
a  partner,  his  authority  was  disclaimed.  The  opposite  princi- 
ple inyolyee  this  proposition:  that  the  plaintiff  must  have 
knowledge  of  the  precise  consequences  to  which  the  refusal 
would  extend.  Sufficient  is  it,  if  they  know  the  fact,  that  in 
every  conceiyable  shape,  Oad  Peck  refused  to  be  bound  by  the 
note  of  Egbert 

Pros,  J.  I  think  the  charge  of  the  court  on  the  circuit 
was  correct.  The  first  question  submitted  to  the  jury  was  cer- 
tainly proper;  was  Gad  Peck  a  copartner  of  Egbert  D.  Peckt 
If  decided  in  the  negative  it  made  an  end  of  the  case;  if  in  the 
affirmatiye,  it  introduced  the  second  question :  Did  Gad  Peck, 
in  the  presence  of  Leavitt,  refuse  to  incur  any  new  liability  for 
this  debt  other  than  as  indorser  ?  And  the  jury  were  properly 
instructed  to  return  a  verdict  for  the  defendant,  if  they  found 
he  did  so  refuse,  and  the  plaintifb  accepted  his  indorsement. 
It  seems  to  be  admitted  that  the  power  of  one  copartner  to 
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bind  another  is  reyooable.  But  it  is  said  this  cannot  be  don» 
unless  the  ozeditor  have  knowledge  of  the  copartnership;  thai 
concealment  of  this  is  a  fraud.  Bat  Gad  Peck  was  liable  for 
this  debty  bj  an  original  and  express  stipulation,  in  the  knowl* 
edge  and  power  of  the  plaintifTs,  who,  having  consented  ta 
accept  of  an  express  collateral  liability  which  needed  nothing 
but  diligence  to  become  effectual,  in  lieu  of  an  original  expreas 
liability,  waived  all  right  not  only  to  the  express,  but  to  the 
implied  obligation  of  Gad  Peck.  **Expremo  unw,  embuh 
aUerius." 
New  tzial  to  be  granted. 


ThedooMBaof  this  osm  is  approved  in  ^OfefT.^cwJSoMicfc^JLJILCIii, 
ID  Oona.  1;  and  Is  also  adopted  1^  Fbxmbs  on  VukauAip^  siOiL  M^  f7»  Ml 
Sed.;andSK«Bt  Ooakiee.46, 12  ed. 


Lord  v.  Shaubb. 

poom.  in.) 

AonrawuDeiairr  ov  Dsn.— An  aoknowledgnMBl  tiial  a  dabi  bamd  hf 

the  statata  ol  Umitaftuma,  ia  atill  dne,  will  take  the  oaaa  cot  ef  tiii 

atatnta. 
Book  Debts.— And  thia  prindple  ia  iqpplioabla  to  the  atatata  oonocniiagtiM 

reoovary  of  book  debta. 
Aonov  OH  OuanriL  DmcAHn. — ^The  aotkm  ahoold  be  btoo^t  on  tiia  oqgi* 

nal  damand,  and  not  on  the  new  pramiaa.    And  the  rsplioaftion  of  a  nav 

pronuae  to  a  plea  of  the  atfttnte  ia  no  departoze^ 

Aonox  of  a  debt  on  book.  The  accounts  being  rafarred  to 
auditors,  a  balance  was  reported  in  favor  of  the  pUintf^  Tha 
defendant  objected  that  all  the  articles  in  the  Account  were  aold, 
delivered,  and  charged  six  years  before  the  commencement  of 
the  suit;  and  that  evidence  of  the  defendant's  acknowledgment 
of  the  debt  a  year  before  suit  was  admitted.  The  case  was  re- 
served for  the  opinion  of  the  court. 

Plaintiff's  counsel  contended:  1.  That  the  acknowledgment 
of  the  debt  took  the  case  out  of  the  statute;  and  the  only  point 
on  which  there  is  a  difference  is  what  shall  constitute  an  so* 
knowledgment;  2.  That  the  acknowledgment  gives  no  new 
cause  of  action;  but  repels  the  presumption  of  payment:  Bax- 
ter V.  Penniman,  8  Mass.  138;  8.  This  principle  ia  equallj 
applicable  to  book  debts. 

The  counsel  for  the  defendant  insisted  that  in  regard  to  book 
debts,  the  principle  was  not  applicable,  and  that  the  pretended 
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•cknowledgment  in  this  case  was  made  since  the  death  of  the 
testator,  to  the  ezecntors,  and  cannot  be  pxoyed  in  this  action, 
which  allies  a  debt  to  the  testator:  SareUy.  Wine,  8  East,  409; 
1  Chitt  Plead.  204. 


HoaiiBBy  0.  J.  The  law  of  limitation  has  taken  effect,  unit 
the  acknowledgment  of  the  debt  has  remoTcd  it  from  the  way. 
The  principle  applicable  to  this  subject  has  been  conectlj 
rtated  bj  Marshall,  C.  J.,  in  ClemensUm  ▼.  Williams,  8  Granch, 
74.  "  It  has  frequently  been  decided/'  said  he,  **  that  an  ac- 
kDowledgment  of  a  debt  barred  by  the  statute  of  limitations, 
takes  the  case  ont  of  the  statute,  and  rerives  the  original  cause 
of  action.  It  is  not  su£Bcient  to  take  the  case  out  of  the  act, 
that  the  claim  should  be  proved,  or  be  acknowledged  to  have 
been  originally  just;  the  acknowledgment  must  go  to  the  fact 
that  it  is  sfiSI  due.**  To  discuss  a  point  so  clearly  established 
would  be  supeifluous. 

It  has  been  contended  that  the  act  concerning  book  debts, 
from  its  peculiar  phraseology,  constitutes  an  exception;  and 
*'  that  unless  within  six  years  from  the  contracting  of  the  debt,  it 
were  sued  foror  balanced,  and  the  balance  witnessed  by  subscrib- 
ing the  debtor's  name  to  the  creditor's  book,"  the  debt  cannot  be 
reeorered.  This  case  is  not  within  the  letter  of  the  statute,  the 
leoognilion  of  the  debt  being  posterior  to  the  time  the  limitation 
took  eflEdct.  But  waiving  this  remark,  it  may  be  observed  that 
all  the  statutes  of  limitation  rest  on  the  same  basis;  and  that  it 
is  equally  conformable  to  justice  and  the  presumed  intent  of 
the  legialatnre,  in  relation  to  book  debts,  that  the  acknowledg- 
ment of  an  existing  debt  should  repel  the  operation  of  the 
statute,  as  it  is  in  the  case  of  notes  and  bonds.  **  The  sound 
principle,''  says  Parsons,  0.  J.,  "  which  ought  to  govern  in  the 
oonstmction  of  the  statute  is,  that  the  presumption  arises  that 
the  defendant,  from  the  lapse  of  time,  has  lost  his  evidence, 
which  would  have  availed  him  in  his  defense  if  seasonably  called 
upon  for  payment.  But  when  this  presumption  is  rebutted  by 
an  acknowledgment  of  the  defendant,  within  six  years,  the  con- 
tnct  is  not  vrithin  the  intent  of  the  statute:  Baxter  v.  Fenniman, 
8  Mass.  184;  Thampeon  v.  (kbom;  2  Stark.  98. 

It  has  been  made  a  question  whether  the  plaintiff  should  de- 
clare on  the  original  cause  of  action,  or  whether  he  is  bound  to 
dedaie  specially  on  the  new  promise,  inferrable  from  the  ac- 
knowledgment of  the  debt.  The  statute  of  limitations  does  not 
•^milwlaii^  the  debt,  but  suspends  the  remedy.  Hence,  as  was 
said  in  HayUne  v.  Haatrngs,  Garth.  471,  the  promise  does  not 
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give  any  new  oaase  of  action^  but  only  lenyes  the  old  cause, 
and  is  of  no  other  ose  than  to  prerent  the  bar  by  the  statote  of 
limitations.  The  action  should  be  brought  on  the  original 
canse,  and  to  this  point  the  authorities  are  condusiye:  Leaper 
Y.  TaUon,  16  East,  423;  WiUiama  t.  Dybe,  Peake's  Cas.  68;  Yea 
T.  Iburaker,  8  Burr.  1099;  Clarke  y.  Bradshaw,  8  Esp.  Ca.  155; 
Bryan  y.  Horseman^  4  East,  599;  Shiby  y.  ChampUn,  4  Johns. 
461;  Baxter  y.  Penniman,  8  Mass.  133;  Shippey  y.  Eendermn,  14 
Johns.  178  [7  Am.  Dec.  458];  GiLslin  y.  BraiOe,  Eirby,  299. 

Assuming  it  then  as  an  unquestioned  legal  truth,  that  the 
action,  notwithstandiug  the  statute  of  limitations,  is  founded 
on  the  original  cause  of  suit,  the  replication  of  a  new  promise 
is  no  depmimre.  Its  object  is  to  remoye  the  law  of  limitation 
from  the  way,  and  thus  prostrate  the  obstacle  set  up  against  a 
recoyery.  Like  a  replication  setting  forth  the  time  the  state 
has  been  engaged  in  war,  or  ayerring  an  incapacily  to  sue,  by 
reason  of  absence  beyond  sea,  it  does  not  operate  by  sapplying 
a  new  cause  of  action,  but  by  the  remoyal  of  an  impediment. 
The  principles  adyanced  are  not  conformable  to  the  practice  of 
Westminster  Hall:  Eblman  y.  Walden^l  Salk.  6;  Deany,  Crane^ 
6  Mod.  809;  S.  0.,  by  the  name  of  Oreen  y.  Crane^  1  Ld.  Baynu 
1101;  Duke  of  Marlborough  y.  Widmore,  2  Str.  890;  Eickman  y. 
Walker,  Willes,  27;  SareU  y.  Wine,  8  East,  409;  1  Ohitly,  204. 
243,  619.  But  they  were  settled  in  this  state  in  (Tustiny.  BraUle, 
Kirby,  299;  and  in  Baxter  y.  Fenniman,  8  Mass.  133,  the  same 
point  was  decided  in  a  similar  manner  by  Parsons,  0.  J.,  and 
the  other  judges  of  the  supreme  court  of  Massachusetts. 

I  am  of  opinion  that  the  plaintiffs  take  judgment  for  the  mna 
awarded. 

The  other  judges  concurred. 


The  prindpla  upon  which  this  caae  prooeedi  in  holding  the  dftolanition  w«Q 
fonnded  upon  the  original  cause  of  action  is  further  illustrated  in  Belkmap  ▼. 
OUoMu,  11  Conn.  164.  It  is  there  said,  per  Williams,  C.  J.,  with  whom  the 
other  memhers  of  the  court  concurred:  "  The  statutes  of  limitatioDa  are  atat- 
utes  of  repose.  They  suspend  the  remedy,  but  do  not  cancel  the  debt:  Ltord 
T.  Shaler,  3  Conn.  121,  134.  They  are  statutes  founded  upon  principles  of 
policy: ' Interest  reipublica  ut finis  Utium,'  The  debt  remains,  and  a  suit  may 
be  brought  upon  it  and  supported  by  a  subsequent  promisa"  In  the  lead* 
Eng  case  of  Bell  v.  Morrison,  I  Pet.  (U.  & )  351,  360,  Justice  Stoiy,  deliv«(iag 
the  opinion  of  the  court,  holds  that  the  statute  of  limitations  was  a  atatate  of 
repose,  that  "it  is  a  wise  and  beneficial  law,  not  designed  merely  to 
presumption  of  payment  of  a  just  debt  from  lapse  of  time,  but  to  afford 
ourity  against  stale  demands  filter  the  true  state  of  the  demand  may  have 
been  forgotten,  or  be  incapable  of  explanation  by  reason  of  the  death  or 
removal  of  witnesses,"    That  the  debt  is  not  extinguished  by  the 
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Utile xttDfidy  fhereon  rnerdy  lemored,  is  moogniiwd  in  iSIsM  t.  CairriOop 
42GU.  498;  aee  alao  Pknf y  t.  ^tiatiR*  3  Wend.  187;  and  Angall  on  limito- 
tioH^  aae.  206  el  mq.  The  statate  being  one  of  repoee,  going  to  the  remedy 
aad  not  to  the  debt  itMl^  ft  debtor  may  waive  hie  rights  nnder  the  atatutOp 
aad  promiae  to  pay  the  debt  which  atill  reniaina  due  in  oonadenoe.  In  auch 
«TeBt  it  appeara  aoand  that  the  creditor  ahonld  declare  on  the  debt  itaelf ,  on 
the  original  promiee.  The  aabaeqnent  acknowledgment  and  promiae  to  pay 
doee  not  opente  aa  a  reriyor  of  the  debt  in  the  shape  of  a  new  contract^  be- 
taam  the  ociginal  debt  waa  neyer  extingniahed;  it  merely  removea  the  objeo- 
tion  to  a  anit  upon  the  debt — an  objection  raised  for  the  benefit  of  the  debtor, 
aad  which  adTantage  he  may  waiyeu  That  auch  a  promise  to  pay  after  the 
tiate  limited  1^  the  statate,  is  not  the  foundation  of  new  suit,  is  recognised 
in  ffarlam  t.  Bemie,  22  Ark.  217;  ^TetotiitT.  Duncan,  1  Hair.  (DoL)  20i; 
limmdr.  Sekwartz,  1  BL  216;  Ilaey  ▼.  Jewett,  3  Mete  439;  Schaekltford  y. 
Jkniglam,  31  Miaa.  9&  Angell*  in  hia  work  on  Tiimitationa,  aec.  288»  says: 
"In  ^rHtriffg  in  the  caae  of  a  new  promiae  or  acknowledgment^  the  dedara- 
tioi  is  npon  the  original  promise."  And  in  Ihey  y.  JeweU,  supra,  C.J.  Shaw 
«ys:  "A  payment  or  new  promise,  or  an  admiasion  &om  which  a  new  prom- 
ise DM^  be  inferrBd,  is  cooaidered  aa  remoying  oat  of  the  way  a  bar  arising 
from  the  statute  of  ImiitationSy  so  aa  to  enable  the  creditor  to  recover  not- 
vrthstaodiog  the  limitation;  and  not  aa  the  creation  of  a  new  substantiye 
wntraet,  whieh  is  to  be  the  baaia  of  the  judgment.  So,  also^  Foster  v.  Shaw, 
2  Gray,  148,  153;  Wa^f  y.  Sperry,  6  Cosh.  241,  242;  Cook  y.  Shearman,  103 
Htts.  21;  Vomer  y.  Vomer,  69  BL  445;  Taw  y.  Kerr^  47  Pa.  St  333;  Bar- 
rttt  y.  BarreU,  8  GreenL  355. 

In  New  To^  JBneZflf^  y.  fTeeiw,  12  N.  T.  635,  and  Dusenbury  v.  Hojft,  53 
Id.  520^  loDow  the  decisions  that  hold  the  declaration,  setting  forth  a  con- 
trwt  that  bad  been  barred  by  the  statute,  should  be  founded  on  the  original 
pnmise  and  the  subsequent  promise  pleaded  in  the  replication  or  given  in 
evidence;  and  apply  the  principle  to  the  case  of  acknowledgments  and  prom- 
ises to  pay  debts  discharged  in  bankruptcy.  In  EaaeUtyn  v.  Weeks,  supra,  C. 
J.  Gardiner,  after  atating  that  the  sti^te  of  limitations  interposed  an  abso- 
lute bar  to  the  original  demand,  gave  it  as  his  opinion  that  the  action  should 
be  founded  on  the  new  promise  and  proceeded.  "But  as  the  rule  to  which  I 
hare  idiBEred  [the  rule  as  to  declaring  on  the  original  demand]  haa  long  ainoe 
been  acted  upon,  and  aa  aubatantial  justice  will  be  attained  under  either  mode 
cf  iJ^»»^^g^  I  am  inclined  to  acquiesce  in  the  judgment  of  the  common  pleas 
apcn  thia  point.''  And  in  the  decision  from  the  53  K.  Y.  524,  it  la  expreasly 
Isid  down  that  the  plaintiff  may  declare  on  the  original  demand. 

In  aQaka  of  the  atatea,  however,  the  atatute  is  held  preaumptive  of  payment 
of  the  debi^  and  the  aeknowledgment  and  promiae  to  pay  is  considered  a  new 
coBtEaet  upon  which  the  plaintiff  must  declare,  the  original  indebtedness  being 
tike  oonsiderstiflB  of  the  new  contract.  It  is  so  held  in  HUl  v.  Henry,  17 
Ohio^  9;  KampAaUY.  Goodman,  6  McLean,  189;  Erskine  y.  WOson,  20 Tex. 
77;  8u  GL  27  Id.  117.  But  the  doctrine  of  the  principal  case  is  that  which  is 
oost  gSBsnlly  adopted. 

AcxvofWUDMUfKHT  ov  DiBT  Babbbx — ^As  to  what  acknowledgment  is  suf« 
ficie&i  to  take  a  caae  out  of  the  statute,  and  the  decisions  upon  that  question, 
aa  able  review  will  be  found  in  Angell  on  Limitations,  who  concludes  sec 
231  in  the  following  language:  "The  law,  then,  as  now  fully  established  both 
ia  v^ff*'^  and  in  this  country,  clearly  is:  1.  That  a  debt  barred  by  the  stat- 
ate  of  limitaticoa  may  be  revived  by  a  new  promiae;  2.  That  such  new  prom* 
ae  mjgr  eiither  be  an  express  proouse  or  an  implied  one;   3.  That  the  latter  ik 
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created  1^  a  clear  end  nnqoalified  acknowledgment  of  the  debt;  4.  Thit  il 
the  aoknowledginent  be  accompanied  by  each  qnalifying  ezpreMioniorcir- 
enmstanoes  ae  repel  the  idea  of  an  intoition  or  contract  to  pay,  no  impiied 
promiee  is  created."  Aa  aiutaining  the  position  here  taken,  aee  the  ctano! 
^  CarroU  r.  Fartyth,  60  BL  127;  Waehler  t.  Albte,  80  Id.  47;  Setmam  t. 
ffer8hman,S2Vt^  St  83;  MUlerY.  Bawhore^  SZ Id.  356;  Parker t,  Skrford, 
76  N.  a  219;  ^Zotoum  ▼.  F<nida,  41  Ccnn.  661;  CoShw  ▼.  Som,  34  Iowa, 
386;  CSMmmP  Aidk  ▼.  /oAimoi^  21  La.  An.  128;  Chny  r.  McDomeO,  6  Biak, 
47& 
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BniByr  at  Law  vo  QBnomnr  to  Bsusr.— It  ia  no  yalid  obJeetiaB  to  » 
bill  in  eqnity  agunst  the  principal  debtor,  that  time  is  a  remedy  at  kw 
agamrt  a  surety. 

PkJUDiNO  Act  ow  LfOdBKnuxxov.— Where  relief  ia  sought  in  eqnlfy  aguut 
the  indiTidnal  m«mbers  of  a  ooiporaticn  for  their  proportianof  its  debta» 
the  bill  mnst  set  forth  the  act  of  inoorporation,  "•^'"g  the  memben 
liable. 

DnoovsBT  BT  Mmmnai  ow  CkopoBATiOH.— A  bQl  for  diseoveKy  l^thecnd- 
itors  of  a  ooEporation,  against  the  members  thereof,  ItsUe  by  statete  for 
its  debtSy  may  be  sustained  in  a  case  where  a  proper  foondalioB  is  ahova. 

DnooTBBT  DsramuDro  ov  Bsusi.— Where  disooveiy  and  relief  are  sooi^ 
a  party  oannot  hare  a  disooveiy  as  auxiliary  to  anbh  relief  when  ha  ii 
not  entitled  to  reliel 

Bblut  Foixowino  Diboovxbt.— Bqnity  having  taken  ongniiiee  cf  a  soit 
for  the  purpose  of  a  disooTOiy,  wiU  entertain  it  for  the  pozpoae  of  relief 
in  most  esses  of  fraud,  aooonnt^  aooident  and  misfeskOi 

Bill  in  ohanoecy.  It  stated  that  the  Middletown  Haiiafac- 
toxing  Oompany,  soon  after  oommencing  business  in  1812,  be- 
came indebted  to  the  plaintiff  on  certain  notes  made  bj  one 
Magill,  its  agent,  payable  to  Alexander  Woloott,  and  other  per- 
sons, or  order,  amounting  to  ten  thousand  dollars.  These  notes 
were  discounted  by  the  plaintiff,  for  the  accommodation  of  the 
company,  and  to  enable  it  to  purchase  its  stock  and  carzj  on  its 
business;  and  the  debt  thus  contracted  had  never  been  paid; 
but  the  notes  were  renewed  from  time  to  time,  until  1816,  when 
the  company  gave  three  notes  amounting  to  eight  thousand  dol- 
lars, signed  by  Magill  and  indorsed  by  Woloott,  payable  eigbtj- 
eight  days  after  date;  and  in  Januaiy,  1817,  another  note  was 
given  for  three  hundred  and  fifty  dollars,  indorsed  bj  Magill 
and  Wolcott,  all  of  which  notes  were  discounted  by  plaintiff  for 
the  said  company,  at  the  request  of  its  agent.  When  they  be- 
came due,  notice  was  given  to  the  company  and  indorsers,  but 
they  have  not  paid  the  same.    An  action  was  begun  against  tbe 
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company  on  these  notes,  and  judgment  obtained,  on  whioli  an 
exeeotion  was  issoed  whioh  was  returned  unsatisfied. 

The  bill  then  stated  that  at  the  time  the  debt  was  oontraoted 
John  Boss,  and  other  defendants  impleaded,  were  reported  to 
be,  and  haTe  been  since  members  of  the  said  company.  They 
vers  charged  with  haying  fraudulently  combined  with  others 
milmown  to  conceal  their  membership,  and  destroy  all  eyidence 
thereof.  The  bill  prayed  for  a  disooveiy  that  the  defendants  be 
compelled  to  disclose  their  knowledge  as  to  the  books  and  pa* 
peiB  of  said  oomx>any  showing  the  names  of  the  stockholders, 
if  any  such  papers  and  books  exist;  and  that  they  be  compelled 
todiadose  who  are  members  of  such  com{>any,  or  who  were 
such  at  the  time  the  debt  was  contracted,  and  when  the  judg- 
ment was  rendered.  The  relief  prayed  for  was,  that  the  court 
should  order  and  decree  those  bound  for  said  debts,  to  pay  such 
proportion  thereof  as  should  be  equitably  due.  The  defendants 
demurred  to  the  bill,  and  the  case  was  reserred  for  the  adyioe 
of  all  the  judges. 

Daggeii  and  SmUh^  in  support  of  the  demurrer,  argued  that 
there  was  no  foundation  for  relief,  because  the  act  of  incorpora* 
tkm,  being  a  piiyate  act,  was  not  pleaded:  Bull.  N.  P.  222;  8 
PhilL  Et.  220.  The  plaintifb  haye  an  adequate  remedy  at  law, 
as  the  defendants  are  indiyidually  liable  to  pay  in  a  court  of 
kw;  and  it  appears  that  there  are  indorsers  from  whom  they 
may  racoyer.  The  plaintiflb  are  not  entitled  to  a  discoyery;  no 
bet  is  stated  from  which  it  appears  that  eyidence  at  law  cannot 
be  obtained.  The  individual  members  are  not  presumed  to 
know  who  are  stockholders.  The  books  of  the  company  and 
the  clerk  are  the  proper  sources  of  information.  Admitting  a 
diaeoyeiy,  yet  as  relief  cannot  be  had,  the  discoyeiy,  being  auz- 
iliary,  must  be  denied. 

Shemum  and  Staples^  contra^  as  to  the  first  point,  remarked  it 
did  not  appear  that  the  defendants  were  incorporated;  but  if  the 
bill  is  defeotiye  in  this  respect  it  can  be  amended.  In  regard 
to  there  being  a  remedy  at  law,  it  was  doubtful,  and  subject  to 
much  delay  and  inconyenience.  There  was  a  sufficient  founda- 
tion for  diaooreiy,  as  the  plaintiffs  had  an  interest  in  the  sub- 
ject-matter; and  the  evidence  sought  was  material,  and  could 
aot  be  obtained  in  a  proceeding  at  law.  If  a  discovery  was 
proper,  the  court  haying  jurisdiction  for  this  purpose  will  pro* 
ceed  further  and  grant  relief:  Jesus  College  v.  Bloom^  3  Atk. 
263;  Swiff 8  Ey.  116;  Bussel  y.  Clark,  7  Granch,  69. 
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HoBMEBy  C.  J.  The  first  objection  in  this  case  is,  that  thero 
is  an  adequate  remedy  at  law  against  the  indorsers  of  the  notes 
mentioned  in  the  plaintiff's  bill.  It  does  not  lie  in  the  mouths 
of  the  defendants  to  make  this  objection.  It  is  sufficient  for  the 
plaintiffs  that  there  is  not  adequate  remedy  at  law  against  the 
defendants. 

The  plaintiffs  aver  that  the  Middletown  Manufaetoring  Com* 
pany  is  indebted  to  them  in  a  large  sum;  and  the  allegatioik 
sufficientiy  shows  that  it  is  a  corporation.  The  bill  proceeds 
on  the  ground  that  the  indiyidual  members  of  this  company  are 
under  personal  obligation  to  discharge  the  debt;  and  stripped 
of  this  principle  it  is  wholly  destitute  of  merits.  The  members 
of  the  corporation  in  that  event  may  say  that  they  are  not  an- 
swerable to  the  plaintiffs;  and  this  is  always  good  ground  to 
sustain  a  demurrer,  both  to  the  discovery  and  relief:  Coop.  Eq. 
Plead.  174.  It  would  be  absurd  to  proceed  on  a  bill  when  it  is 
apparent  that  the  defendants  are  not  interested  in  the  subject 
of  it.  Now  on  this  point  the  plaintiffs  have  wholly  failed  in 
limine.  The  charter  of  incorporation  is  neither  reeited  nor 
counted  on;  and  this  court  cannot  take  notice  of  a  private  act  of 
the  legislature  unless  it  is  duly  pleaded.  By  the  common  law^ 
the  members  of  a  corporation  are  not  individually  liable  for  the 
debts  of  the  corporate  body;  and  no  liability  has  been  averaed 
other  than  what  the  common  law  sanctions.  This  objeetion  to 
the  plaintiff's  bill  is  undoubtedly  fatal. 

I  cannot  discover  any  force  in  the  remark  that  in  a  case  oth- 
erwise unexceptionable,  the  members  of  the  corporation  would 
be  protected  from  giving  the  discovery  sought.  In  support  of 
it  no  adjudged  case  or  established  principle  has  been  cited.  A 
discovery  from  the  members  of  a  corporation  made  personally 
liable  by  statute,  although  new  in  this  instance,  would  be  sus- 
tained on  the  ordinary  equitable  ground  upon  which  discoveries 
are  enforced.  There  is  nothing  unusual  in  demanding  of  a 
debtor  the  disclosure  of  facts  which  may  insure  his  liability  and 
that  of  others  connected  with  him.  Had  it  appeared  that  the 
corporation  had  books  and  papers  containing  the  names  of  ita 
stockholders,  it  would  still  be  a  question  whether  a  discovery 
from  this  source  would  effect  the  equitable  object  of  the  plaint- 
iff's bill.  But  nothing  of  this  kind  is  apparent;  much  less  does 
it  appear  that  the  books  and  papers,  if  they  existed,  would  com- 
prise all  the  information  desired,  or  that  the  production  of  them 
would  answer  the  reasonable  exigencies  of  the  case.  Tha 
plaintiffs  have  averred  that  the  defendants  possess  full  knowl* 
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edge  on  the  subject  of  inquiry,  and  nothing  short  of  a  demand 
mineoessary  and  Tezatioos  should  protect  them  from  the  dis- 
ooiwerj  sought. 

An  obje<^ony  however,  exists  to  the  discovery  that  it  would 
be  immaterial,  inasmuch  as  the  court  could  not  follow  it  up 
with  the  relief  solicited.  It  is  a  well  established  principle  that 
"if  a  bill  be  brought  for  a  discovery  and  relief,  and  the  dis- 
covery iB  sought  for  the  purpose  of  the  relief,  if  a  demurrer  or 
plea  will  hold  to  the  relief  prayed,  the  plaintiff  cannot  have  a 
disooveiy:"  1  Coop.  Eq.  Plead.  117, 188;  1  Madd.  Chan.  175; 
2  Fonb.  Eq.,  494  n;  Price  v.  James,  2  Bro.  Ch.  Ca.  319; 
CoQia  V.  Swayne,  4  Id.  480.  It  is  because  the  discovery  is 
aoxiliazy  and  incidental  to  the  relief;  and  if  the  relief  is  unat- 
tainable, the  discovery  can  answer  no  imaginary  purpose. 

This  brings  me  to  consider  whether  a  court  of  chanceiy  hay- 
ing taken  jurisdiction  for  enforcing  a  discovery,  will  univers- 
ally SHsmne  cognizance  of  the  case,  settle  every  question  which 
may  arise,  and  grant  ultimate  relief.  I  have  no  hesitation  in 
giving  a  negative  to  this  question.  The  practice  of  this  state 
on  this  subject  has  only  existed  at  the  circuits  in  a  few  instances, 
vid  neither  from  their  frequency  nor  from  the  discussion  and 
deliberation  with  which  they  have  been  attended,  ought  to  be 
eoaoidered  as  possessing  the  force  of  precedent.  I  cannot  find 
that  in  Westminster  Hall,  or  in  any  of  the  sister  states,  a  sim- 
ilar practice  has  been  adopted.  On  the  contrary,  the  distinction 
18  familiar  between  bills  technically  denominated  bills  of  dis- 
eoveiy,  in  which  the  discovery  is  auxiliary  to  a  suit  in  a  court 
of  law,  and  bills  of  discovery  and  relief  in  which  the  case  is 
terminated  in  chancery. 

The  inquiry  still  remains  whether  on  a  bill  like  the  present, 
to  ascertain  the  parties  to  a  contract,  chancery,  having  caused  a 
discovery,  will  administer  relief.  No  such  case  has  been  shown, 
and  no  principles  of  analogy  warrant  the  supposition.  To 
strike  out  the  distinguishing  principle  on  which  courts  of  equity 
universally  refuse  relief  after  a  discovery  is  a  matter  of  consid- 
erable difficulty;  but  it  is  obviously  clear  that  it  is  never  given 
in  cases  similar  to  the  one  under  consideration.  It  is  a  veiy 
onfosnded  conception  that  every  resort  to  chancery  for  the  as- 
certainment of  a  fact  transfers  the  jurisdiction  over  the  cause 
from  law  to  equity,  when  many  and  perhaps  most  of  the  facta 
are  dispnted,  and  many  questions  of  law  remain  open  for  de- 
cnion. 
It  is  true  that   chanceiy,  having  acquired  cognizance  of  a 
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Bait  for  the  purpose  of  a  diBooyeiy,  will  entertain  it  for  the  piir< 
pose  of  relief,  in  most  casee  ot  frauds  aooouni^  aeddeni  and  mt^ 
take:  1  Fonb.  Eq.  11.  But  in  Oeasi  y.  Bather^  2  Bro.  c.  61, 
which  a  bill  for  the  diacoveiy  of  the  quantity  of  coal  and  coka 
from  a  mine,  the  master  of  the  rolls  said,  he  was  clear  the  rem- 
edy, that  is,  the  relief  was  at  law.  And  in  Lee  t.  AUion^  1  Bro. 
O.  0.  194,  it  was  observed  by  Lord  Thnrlow,  that»  *'if  the 
case  "  (which  was  to  ascertain  the  quantity  of  timber  cnt  down) 
''required  nothing  but  a  discovery,  it  should  not  come  here, 
but  on  the  discoYeiy  had,  they  should  proceed  at  law;  but 
where  an  account  is  necessary,  it  carries  relief  with  it."  Had 
the  plaintiffs  averred  (haying  first  shown  the  liability  of  the 
members  of  the  Middletown  Manufacturing  Oompany  to  their 
claim)  that  they  were  desirous  of  bringing  a  suit  against  them, 
and  intended  to  do  ifc,  I  should  entertain  no  doubt  relative  to 
the  propriety  of  enforcing  a  discovery  in  aid  of  the  legal  juris- 
diction. But  as  I  am  clear  that  the  relief  prayed  for  is  inad« 
missible,  the  discovery  would  be  futile;  and  for  the  several  na- 
sons  assigned,  the  plaintiff's  biU  ought  to  be  dismissed.'* 
The  other  judges  oonourred. 
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8iAL  or  CknJBT  or  Admtiut.tt.'— The  aeal  of  a  ooiirk  cf  admbatty,  liki  % 
nft^^^^fl  Malt  provai  itsell  Acooidingly,  the  reootd  cf  a  ooni  cf  im- 
adminlty  in  Benniida,  pmportiiig  to  be  oertifiod  by  tho  depaty  z«sistnr, 
under  the  aeal  of  the  oourt^  it  edmiMiMe  in  endence  withoat  other  fraoli 
of  anthentioity. 

Stboial  AesBTor. — H  an  agent,  conatitated  for  a  pertieiilar  pnipoee^  nndar 
a  limited  power,  exoeeda  hia  anthority,  hia  prindpal  cannot  be  bound.  I 

fjAMT.rrr  or  AoxMT  TO  FBivoiPAi.i— An  agent  aathoriaed  to  aell  a  caiga 
in  the  Weat  Indiea,  for  billa  on  EngLand,  to  be  placed  aabjeet  to  tin 
prinoipal*a  order,  inveated  them  in  floor  on  hia  own  aoooont;  be  waa 
held  reaponaible  to  hia  principal  for  the  amount  of  auch  billa. 

DiAWEB  DisoHABOKD  BOB  Waht  or  NoTUSL— Where  billa,  drawn  in  tiia 
Weat  Indiea,  were  pnrehaaed  in  New  York,  overdue  and  proteated,  it 
waa  held  that,  in  the  abaence  of  proo^  the  legal  preanmption  wa%  tint 
the  drawer  had  fonda  in  the  handa  of  the  drawee,  and  that  be  waa  ax- 
onerated  from  liability,  for  want  of  due  notice. 

I^AsniiiT  or  AoxHT  bob  iMnanr. — An  agent,  entitled  to  retain  propertj 
lor  hia  indenmity,  although  he  diapoaea  of  it  without  aathori^,  ia  not 
flhargeeUe  with  intamt  oa  the  prooeeda  of  that  properly,  daring  tiie 
tinnance  of  hia  lian. 
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ScnuB  Fagiab  in  a  process  of  foreign  attachment  against  the 
defendant,  as  the  trustee  and  debti  r  of  one  Elbers.  The  plaint- 
iff daimed  thai  the  defendant  had  appropriated  the  proceeds 
ef  the  eaigo  of  the  tarig  Gretna  Christina,  the  property  of  El- 
hen.  About  the  beginning  of  1814,  Elbers,  a  Swede  residing 
at  St.  BarihoIemewB,  8hipi>ed  a  caigo  of  sugar  on  the  brig  for 
the  United  Statea  The  yessel  and  cargo  were  captured  by  a 
Britiah  ship  of  war,  and  libeled  in  the  admiralty  court  at  Ber- 
muda as  prise  of  war.  The  defendant  assumed  to  act  there  as 
liber's  agent;  and  was  so  recognized  by  him  subsequently. 
He  gaye  bonds  for  the  appraised  value  of  the  yessel  an4  oargo, 
vhen  they  were  delivered  up  to  him.  He  sent  the  vessel  to  El- 
ben,  but  sold  the  cargo,  receiving  the  price  in  Inlla  of  exchange 
dnwn  on  England  by  one  Dempster  and  Banks.  This  was  ap- 
prored  by  Elbers,  who  directed  the  bUls  to  be  placed  subject  to 
bia  order.  A  further  investigation  led  the  court  to  restore  the 
veesel  and  caigo  on  the  thirfy-first  of  May,  1815.  Without  El* 
ber's  knowledge,  the  defendant  invested  the  bills  in  flour,  which 
besbipped  to  one  Alman,  of  Barbadoes,  a  person  in  good  credit. 
Tbe  defendant  stated  that  he  did  this  with  the  view,  in  the  first 
plsoe,  to  have  the  funds  in  such  a  situation  that  he  might  be 
aUe  to  use  them  to  cover  his  bonds  in  the  admiralty  court,  or 
to  account  with  the  owner.  In  the  year  1816,  Alman  gave  him 
an  aoeepiance  on  account  of  the  flour,  with  which  he  procured 
bOls  on  England,  which  were  paid;  but  Alman,  dying  insolvent 
before  his  acceptance  became  payable,  the  defendamt,  as  drawer, 
wss  oUiged  to  refund  the  amount  to  the  holder. 

The  defendant  claimed  that  one  Grafts,  at  Baltimore,  was  a 
partner  of  Elbers  in  the  cargo,  and  contended  that  he  was  not 
tbere&ire  liable  as  the  trustee  and  debtor  of  Elbers  alone;  but 
tbe  plaintiff  insiBted  the  vessel  and  cargo  belonged  exclusively 
to  Enwrs;  and  to  show  this,  as  well  as  the  restoration  of  the 
property,  he  offered  an  exemplified  copy  of  a  document,  under 
tbe  seal  of  the  court  of  admiralty,  but  not  accompanied  with 
any  other  proof  of  authenticily.  The  decree  found  that  the 
▼eaael  and  cargo  were  not  enemy's  property,  without  determin- 
ing whose  property  they  were.  To  this  the  defendant  objected; 
bat  it  was  admitted,  not  only  as  evidence  of  the  final  liberation 
oi  the  property,  but  as.  prima  facie  evidence  of  property  in 
Elbers. 

The  defendant  exhibited  an  account  current  between  him  and 
tbe  Ghrstna  Christina,  in  which  he  had  charged  certain  protested 
biUs  of  exchange,  drawn  by  Elbers,  which  had  been  puzkshased 


170  Thompson  t;.  Stewabt.  [Conn. 

in  the  spring  of  1815,  with  the  protest  accompanying  them, 
being  informed  by  the  holders,  of  whom  he  purchased  them, 
that  due  notice  of  the  dishonor  had  been  given  to  Elbers.  No 
eTidence,  however,  of  such  notice  or  of  the  liability  of  ElheiB 
was  produced.  The  defendant  daimed  to  set  off  such  hills 
against  the  claim  of  the  plaintiff. 

The  jury  were  instructed  that  if  the  cargo  was  the  joint  prop- 
erty of  Elbers  and  Crafts,  or  if  the  defendant  acted  within  his 
authority  as  agent  in  making  the  investment  in  the  flour  shipped 
to  Alman,  he  was  not  liable.  But  if  the  cargo  was  the  sole 
proi>erty  of  Elbers,  and  if  the  defendant  exceeded  his  authority, 
he  was  responsible  for  the  bills  of  exchange,  including  thoee 
which  had  not  been  paid,  provided  the  defendant  was  not  stOl 
held  as  indorser,  and  the  interest  from  the  time  he  xnade  the 
unauthorized  investment  in  the  flour;  and  in  the  event  of  find- 
ing him  liable,  the  jury  could  not  set  off  or  deduct  the  bills  of 
exchange  drawn  by  Elbers,  as  the  holder,  to  entitle  himsfllf  to 
such  set-off,  must  prove  that  notice  had  been  regularly  given  to 
{he  drawer,  of  which  there  was  no  evidence.  The  jury  returned 
a  verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  made» 
which  was  reserved  for  the  consideration  of  the  court. 

Ooddard  and  Learned  contended  that  the  decree  of  the  vice* 
admiralty  court  was  inadmissible,  as  it  was  not  properiy  aa< 
thenticated:  Church  v.  Hubbart^  8  Cranch,  238;  Oardere  v. 
Columbian  Ins*  Co.,  7  Johns.  614;  DeUxfidd  v.  Band^  3  Johns. 
810;  Teaion  v.  Fry,  5  Cranch,  885.  If  properly  authenticated, 
it  was  not  evidence  of  property  in  Elbers:  Fucker  v.  0^,1 
Gamp.  418.  The  charge  was  wrong  as  to  defendant's  liability. 
His  having  exceeded  his  authority  as  agent,  in  relation  to  the 
funds  in  his  hands,  did  not  create  a  debt  to  Elbers,  reooverahle 
by  foreign  attachment.  The  instruction  was  wrong  as  to  the 
protested  bills  of  Elbers,  purchased  by  the  defendant,  and  also 
wrong  as  to  the  allowance  of  interest.  The  case  does  not  come 
within  the  principle  of  SeUeck  v.  French,  1  Conn.  83  [6  Am. 
Dec.  186];  Knight  v.  Beese,  2  Dall.  182;  Crochford  v.  Wvnier,  1 
Gampb.  129. 

Low  and  W»  F.  Brainard,  oonira. 

HosMEB,  C.  J.  (after  passing  upon  a  point  of  practice).  The 
decree  of  vice-admiralty  admitted  by  the  judge,  purported  to 
be  under  the  seal  of  the  court,  and  to  be  certified  by  the  deputy 
registrar.  It  is  contended  by  the  defendant  that  the  record 
was  not  duly  authenticated.    I  am  of  a  different  opinion.    The 
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reULiTe  to  the  adjudications  of  foreign  mnnicipal 
conrtB  must  be  laid  out  of  the  question.  The  seals  of  such 
oomti  are  never  judicially  recognized,  but  must  be  proved: 
Jnon.,  9  Mod.  66;  Henry  v.  Adey,  8  East,  221;  CoUins  v. 
MMew,  6  East,  173.  The  cases  of  Ddajidd  v.  Sand,  8  Johns. 
310;  and  Church  v.  Eubbari,  2  Granch,  187,  are  also  of  thia 
description. 

Bj  common  consent  and  general  usage,  the  seal  of  a  court  of 
admiiaUy  baa  been  considered  as  sufficiently  authenticating  its 
xeoords.    No  objection  has  prevailed  against  the  reception  of 
the  decree  of  a  court  acting  on  the  law  of  nations,  when  estab- 
lished by  its  seal.    The  seal  is  deemed  to  be  evidence  of  itself » 
because  such  courts  are  considered  as  courts  of  the  whole  civil* 
ized  world,  and  eveiy  person  interested  as  a  party:  Oreen  v. 
WaUer,  2  Ld.  Baym.  898;  Peake's  Ev.  74;  Swift's  Ev.  7;  The 
Uaiia,  1  Bob.  Adm.  296.    The  case  of  TeaUm  v.  Fry,  5  Granch» 
335,  is  not  adverse  to  this  proposition.    The  seal  of  the  vice- 
admiral^  court  was  not  proved  by  extrinsic  evidence.    No 
etieas  could  have  been  put  on  the  testimony  of  a  witness  that 
he  had  once  received  from  his  proctor  a  copy  of  the  proceedings 
in  the  said  court  under  a  similar  seal^  or  that  similar  papers 
had,  fay  insurers  and  others,  been  considered  authentic.    Such 
eridence  was  too  feeble  to  establish  the  fact  for  which  it  was 
adduced  on  any  reasonable  foundation.    The  seal  then  proved 
its  own  anthenticiiy.    "  Assuming  the  seal  to  be  genuine," 
■aid  Gould,  J.,  in  Oriawold  v.  Pitcaime,  2  Gonn.  91,  *'  the  fact 
(that  it  was  affixed  by  a  proi>er  officer)  must,  of  course,  be  pre- 
sumed, unless  the  contraiy  is  shown.    For  any  higher  evidence 
of  the  &ot  appearing  upon  the  face  of  the  record  than  the  seal 
itself  imports,  is  impossible,  and  to  require  extrinsic  evidence 
of  it  would  be  to  subvert  the  rule  itself,  that  a  national  seal  is 
the  highest  proof  of  authenticity."    These  remarks  are  appli- 
cable to  the  seal  of  a  court  of  admiralty,  and  for  this  obvious 
reason,  because,  equally  with  a  national  seal,  it  proves  itself. 
As  to  Oardere  v.  Columbian  Ins.  Co.,  7  Johns.  510,  it  profess- 
edly waives  the  question  before  the  court.     The  seal  in  that 
ease  has  been  proved  by  extrinsic  testimony.     **  It  is,  there- 
fore," said  Yates,  J.,  who  delivered  the  opinion  of  the  court, 
''unnecessary  to  notice  the  distinction  urged  in  the  argument, 
between  foreign  municipal  tribunals  and  courts  of  admiralty.'' 

The  decision  of  the  judge,  that  the  admiralty  documents,  in 
connection  with  the  facts  proved,  were  evidence  not  only  of  the 
restoration  of  the  vessel  and  cargo,  but  proof  prima  facie  of 
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property  in  Elbers  is  unobjectionable.  The  cargo  was  origin* 
ally  consigned  to  Stewart,  and  he  assomed  to  act,  and  did  act, 
as  the  agent  of  Elbers.  Under  the  influence  of  this  relation, 
he  gave  bonds  for  the  vessel  and  cargo,  and  received  them  into 
his  custody.  The  vessel  he  sent  to  Elbers,  as  the  owner,  and, 
having  disposed  of  his  cargo,  his  conduct  by  the  same  petson 
was  ratified  and  approved.  These  and  other  facts  of  a  similar 
tendency  appearing  in  the  case,  amount  to  a  recognition  that 
the  property  belonged  to  Elbers,  and  that  the  defendant  held  it 
in  the  character  of  agent. 

It  has  been  contended  that  no  evidence  should  have  been  ad- 
mitted until  the  testimony  of  Stewart  had  first  been  received. 
This  assertion  is  gratuitous.  Other  evidence  than  that  of  tha 
defendant  the  plaintiff  may  adduce  to  show  his  indebtedneaa; 
and  although  not  required,  the  garnishee  has  the  privilege  of 
testifying:  Deuritt  v.  Baldwin,  1  Boot,  188;  Vaughn  t, Sherwood, 
Id.  607.  But  the  order  in  which  the  testimony  shall  be  received 
is  prescribed  by  no  law.  It  must  be  regulated  by  the  judge,  to 
effectuate  in  the  best  manner  possible  the  attainment  of  justice. 

It  is  agreed  that  the  defendant  disposed  of  the  cargo  com- 
mitted to  his  charge,  for  bills  drawn  on  persona  in  England,  fay 
John  Dempster  and  William  Banks.  This  transaction  was  after> 
wards  approved  by  Elbers:  ei  omnia  roHhabUio,  reiroirahityr,  H 
mandaJto  equiparatur.    Without  the  knowledge  or  assent  of 
Elbers,  the  defendant  disposed  of  the  bills  for  a  cargo  of  floor, 
with  a  view,  as  he  says,  to  promote  the  interest  of  his  principal, 
and  shipped  it  to  one  Alman,  the  avails  of  which  cargo  have 
never  been  realized.     Subsequent  to  this,  on  the  thirty-first 
May,  1815,  the  vessel  and  caigo  of  Elbers  were  finally  acquitted. 
On  the  tenth  November,  1816,  the  plaintiff  instituted  his  action 
1^  foreign  attachment,  and  left  a  copy  with  Stewart  as  the 
debtor  of  Elbers.    The  cargo  had  been  delivered  to  Stewart  to 
indemnify  him  as  the  bondsman  of  Elbers  in  the  court  of  vice- 
admiralty;  and  neither  notice  nor  knowledge  of  the  acquittal 
at  Bermuda  had  been  received  by  him  until  some  time  posterior 
to  the  attachment.    The  jury  were  instoicted  that  the  copy  left 
with  Stewart,  notwithstanding  the  above  want  of  notice  or 
knowledge,  secured  to  the  attaching  creditor  the  avails  of  the 
cargo.    The  judge  likewise  submitted  to  the  juiy,  whether  in 
the  preceding  transaction  the  defendant  had  acted  as  a  faitlif ul 
agent  within  the  powers  vested  in  him;  and  the  verdict^  by 
necessary  implication,  finds  that  he  had  not.    To  the  charge  on 
the  part  of  the  defendant  there  can  exist  no  legal  objeetion. 
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Hid  the  lien  of  Stewart  remained  at  the  moment  when  the  oopj 
vas  left  with  him  I  should  consider  the  attachment  to  be  valid. 
He  was  acoonntable  for  the  property  intrusted  to  his  agency. 
The  lien  he  had  npon  it  was  merely  an  incumbrance  which  sus- 
peoded  the  remedy  of  Elbers,  and  eyentnally  might  defeat  his 
cLum;  bat  in  the  mean  time  Stewart  was  his  debtor.  It  did  not 
render  hia  liability  contingent,  or  operate  as  a  condition  prece- 
dent to  any  indebtedness  or  accountability.  The  lien,  how- 
eTer,  was  diflsolyed  previous  to  the  attachment;  and  the  only 
assignable  reason  why  Stewart  was  not  immediately  obliged  to 
seoonnfc  with  his  principal  was,  that  he  had  not  receiyed  inf  or* 
mation  of  the  preceding  fact.  Until  he  had  knowledge  that  his 
Hen  had  terminated,  he  was  not  bound  to  relinquidi  his  hold  on 
ttie  pioperfy.  This,  howeyer,  did  not  affect  his  indebtedness  to 
ElbeiB,  although  it  suspended  the  remedy  of  Elbers  against  him. 

The  yerdiet  shows,  that  Stewart  did  not  act  as  a  faithful  agent 
in  the  disposal  of  the  bills;  and  this  fact  establishes  his  respon- 
aitxilify  for  iheir  yalue.  In  the  flour  purchased,  Elbers  had  no 
interest,  for  by  the  transfer  of  the  bills  he  had  lost  all  right  to 
their  ayails..  His  property  in  them  was  annihilated,  and  the 
flour  belonged  exdnsiyely  to  Stewart.  It  would  have  been  cor* 
lect  for  the  judge  to  haye  charged  the  jury,  that  by  the  disposal 
of  the  bills,  without  the  assent  of  Elbers,  the  defendant  had 
transcended  his  authorily,  and  was  recrponsible  for  the  amount. 
Tbis  is  the  law  on  the  facts  admitted.  Stewart  had  no  authority 
to  sell  the  bills,  nor  could  his  intention  to  promote  the  interest 
of  his  principal  clothe  him  with  legal  power.  An  agent,  consti- 
tuted for  a  particular  purpose,  and  under  a  power  limited  and 
eircuiiacribed,  cannot  bind  his  principal  by  any  act  in  which  he 
exceeds  his  authority.  It  would  inyolye  this  principle,  that  one 
pesBon  may  bind  another  against  his  consent:  Fenn  y.  Edrriaon, 
9  T.  B.  757;  WtUMre  y.  Sims,  1  Campb.  258.  The  point  is  too 
dear  for  argument.  It  is  no  less  eztrayagant  to  assert  that  an 
agent  may  enlarge  his  authority,  than  that  he  can  originate  it. 

The  inquiry  relatiye  to  the  l^ls  transferred  by  the  defendant, 
ao  jhr  as  it  has  been  pursued,  is  of  no  imi>ortance.  "Whether 
the  defendant,  by  reason  of  the  non-payment  of  any  of  them, 
haa  become  responsible  for  them,  or  is  deliyered  from  all  respon* 
lifailiij  by  reason  of  the  laches  of  the  holders,  can  be  of  no 
aTaal,  as  to  any  question  arising  on  the  record.  If  from  any 
&ct8,  or  series  of  facts,  it  had  appeared  that  the  bills  were  of 
lees  yalue  than  their  nominal  amount,  it  would  haye  presented 
an  interesting  questioc    But  as  nothing  of  this  nature  has  been 
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pretended,  any  opinion  ezpiBased  would  be  merely  dbUer,  and 
entitled  to  no  consideration. 

The  protested  bills  purchased  of  Mintum  &  Chaplin  and  of 
DaviSy  infer  no  liability  on  Elbers.  In  absence  of  proof ,  it  is 
legally  presumed  that  he  had  funds  in  the  hands  of  the  drawees, 
and  that  by  the  omission  of  due  notice  he  was  exonerated  from 
any  possible  indebtedness  by  reason  of  that  transaction. 

Thus  far  there  exists  no  ground  for  granting  a  new  trial.  There 
remains  one  point  to  be  considered,  on  which,  in  my  judgment, 
the  charge  to  the  jury  is  exceptionable.  The  jury  were  in* 
structed,  that  the  plaintiff  was  entitled  to  interest  from  the  time 
when  the  defendant  employed  the  funds  of  Elbers  in  the  pur- 
chase of  flour.  Amidst  the  multiplicity  of  matter  before  the 
court,  it  was  probably  not  suggested,  and  did  not  occur,  that 
these  funds  were  deposited  in  the  hands  of  Stewart  to  indem- 
nify  him  from  his  bond  given  in  the  court  of  admiralty,  and 
that  his  lien  on  the  property  had  not  terminated  when  the  bills 
were  transferred  for  the  flour.  Elbers  had,  at  that  time,  no 
right  to  demand  them,  or  their  avails.  Until  after  the  decree 
Restoring  the  properly,  the  lien  of  Stewart  was  not  dissolved; 
nor  was  he  under  any  l^gal  obligation  to  account  with  his  prin« 
dpal.  Had  it  become  the  duty  of  the  defendant  to  pay  the 
money  to  his  principal,  if  through  wrong  or  neglect  he  had  ob- 
tained it,  it  would  be  reasonable  that  interest  for  the  detention 
should  be  allowed:  MicheU  v.  Beynolds,  1  P.  Wms.  196;  Tew  v. 
Earl  of  Winierion,  1  Yes.  jun.  452;  Newton  y.  Bennett,  1  Bro.  0. 
C.  359;  Codd  v.  Woden,  8  Id.  73.  This  principle  was  recog- 
nized in  Selleck  v.  H-ench,  1  Conn.  82  [6  Am.  Dec.  185] :  "  Where 
one  has  received  money  for  the  use  of  another,  and  it  was  his 
duty  to  pay  it  over,  interest  is  recoverable  for  the  time  of  the 
delay;  but  if  the  holder  of  money  for  another  is  guilty  of  no 
neglect  or  delay,  he  will  not  be  chargeable  with  interest." 

It  would  be  equally  just  that  the  defendant  should  pay  inter- 
est, if  he  had  received  interest,  or  had  made  a  private  advan- 
tage to  himself  out  of  the  property:  Raicliffy.  Oraves,  1  Yem. 
Ch.  197;  Lee  v.  Lee,  2  Id.  548;  Fiety  v.  Stace,  4  Ves.  620;  Fox 
V.  WUcocka,  1  Binn.  199.  But  where  an  agent,  with  the  consent 
of  his  principal,  retains  money  for  his  indemnity,  no  interest  is 
payable:  Com.  Dig.  tit.  Chancery,  3,  S.  4;  Chan.  Bep.  264. 

It  has  been  contended  that  inasmuch  as  the  defendant  sold 
the  bill/)  in  violation  of  his  trust,  he  ought  to  pay  interest;  but 
this  consequence  by  no  means  follows.  Undoubtedly  he  is  re- 
sponsible for  the  property  disposed  of;  and  so  far  as  concerns 
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the  question  of  interest,  ought  to  be  considered  as  phicing  him* 
«elf  in  the  same  condition  as  if  he  had  received  the  money  for 
the  bills.  If  such  had  been  the  f act,  the  defendant  would  haTO 
iiad  a  lien  on  it;  and  while  that  lien  subsisted,  it  would  haye 
been  no  part  of  his  duty  to  have  paid  it  to  Elbers. 

For  the  misdirection  on  the  point  regarding  interest,  I  would 
^▼ise  a  new  triaL 

The  other  judges  concurred. 

New  ixial  granted. 


Stats  v.  Elub. 

Baamsrt  Bmuat  xv  ahoibxb  SxA.n.~Oiie  is  guilty  of  harm  w^hng  whs 
sfeaak  *  hone  in  another  itate^  and  hxisgi  him  into  this  ■tate. 

LnoBMATiOH  for  horse-stealing.  The  defendant  stole  the  horse 
in  Bhode  Island,  and  brought  him  into  this  state.  The  defend- 
ant was  found  guilly,  and  a  motion  was  made  for  a  new  trial. 

Ooddardy  in  support  of  the  motion,  contended:  1.  That  the 
defendant  could  only  be  punished  where  the  crime  was  com- 
mitted; 2.  And  tiie  offense  charged  was  not  committed  here: 
BuUer^B  case,  8  Inst.  113;  8  Bep.  63;  Bex  y.  Jndenon,  2  East, 
O.  L.  772;  1  Hawk.  P.  0.  c.  83,  sec  9;  Const  of  U.  S.  art.  4, 
sec.  2;  Bex  t.  Kimberly,  2  Sir.  848. 

TF.  Perkins  and  Judson,  contra. 

HosMZB,  O.  J.  The  single  question  presented  is,  whether  the 
stealing  of  a  horse  in  the  state  of  Bhode  Island,  and  bringing  him 
into  the  counfy  of  Windham,  is  larceny  punishable  in  this  state. 
On  this  subject  I  am  incapable  of  entertaining  a  doubt.  The  de- 
cisions here  haye  been  uniform  and  numerous,  and  the  transac- 
tion alluded  to  has  eyer  been  considered  a  theft:  2  Swift's  Syst. 
881.  The  law  most  probably,  was  originally  settled  on  a  sup- 
posed analogy  to  the  stealing  of  goods  in  one  county  and  con« 
yeying  them  into  another;  in  which  eyent  larceny  is  committed 
in  both  counties.  Whether  there  exists  this  analogy  or  not,  in 
my  opinion,  it  is  much  too  late  to  recur  to  first  principles.  The 
determinations  in  the  state  of  Massachusetts  have  been  pre* 
cisely  similar  to  ours:  Commonwealth  y.  CuUins,  1  Mass.  116; 
CommontoeaUh  y.  Andrews,  2  Mass.  14  [3  Am.  Dec.  17]. 

It  has  neyer  been  supposed  that  the  courts  in  Connecticut 
<x>uld  take  cognizance  of  a  crime  committed  against  the  laws  of 
«  neighboring  state;  but  the  felonious  taking  and  asportation 
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of  proper^  from  an  adjoining  soTereignty  into  this  has  been 
considered  as  a  repetition  of  (he  crime;  the  continuance  of  the 
original  trespass  being  a  renewed  wrong,  and,  coupled  with 
the  felonious  intent,  a  larceny,  equally  with  the  first  taUng: 
Hawk.  P.  0.  lib.  1,  c.  83,  s.  9.  On  this  theory  the  caption  of 
property  within  a  neighboring  jurisdiction,  animo  furandi,  is  a 
violation  of  its  laws  amounting  to  larceny;  and  the  bringing  of 
it  into  Connecticut  with  the  same  intent,  is  a  breach  of  our 
laws — a  crime  committed  against  this  soyereignfy.  Whether 
the  coxmnon  law  lends  its  sanction  to  this  principle  is  a  ques- 
tion not  inTolyed  in  the  case.  It  is  sufficient  to  say,  if  any 
doctrine  can  be  established  by  a  long  train  of  uninterrupted 
precedents,  this  is  immoTsbly  settled,  and  not  to  be  shi^n, 
unless  by  legislatiye  interposition.  Whether  principles  of 
justice  or  of  expediency  require  a  correction  of  the  law, 
should  the  question  arise  b^ore  the  legislature,  must  be  an 
interesting  inquiry.  If  a  person  offends  against  the  laws  of 
two  states,  whether  it  be  by  steaUng  distinct  property  in  each 
sorereignty,  or  by  feloniously  taking  goods  in  one  state  and 
continmng  the  possession  of  them  in  another,  there  exists  no 
hardship  in  the  infliction  of  as  many  punishments  as  there  hare 
been  crimes  committed.  And  it  merits  much  deliberation  be- 
fore the  law  shall  be  so  yaried  as,  in  the  language  of  Judge 
Sedgwick,  **  a  depot  of  plunder  might  be  here  established,  and 
gangs  of  desperate  yillians  be  employed  in  the  neighborixig 
states  for  its  support:''  2  Mass.  22. 

Okafkah,  BaAZHABD  and  Bbxbxol,  JJ.,  oononmd. 

PxTEBS,  J.,  dissented. 

New  trial  denied. 

SeeaoMein  North  OuoUna,  Ska$  y.  Brom^  1  Am.  Bmu  HB^  whtn  m 
difSBrent  dedrion  ii  made)  sad  aae  note  to  thai  oaM^  sfaowi^f  the  yariaaM  ia 
the  deoisiaiiib 
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p  Comr.  HA.] 

JxTDOwan  AOAmn  on  Jonrr  Tbbpassbb.— A  Jndgment  ■grinsleBe  of  tw» 
jomt  trespMien,  without  sfttiaf action,  im  no  bftr  to  an  aotioii  agunsl  hb 
oo-trespaMer  for  the  tame  treapaaa. 

Tauvo  Bodt  no  SATiBVAcnoH.— The  taking  of  the  hody  of  *  jadgmfai* 
debtor  in  execution,  U  not  e  aatiafaotion  of  the  jndgmant. 
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Action  of  assault  and  battery.  It  was  alleged  that  tbe  injnrf 
was  committed  by  Orrin  Kibbe,  wilh  the  assistance  of  the  de- 
fendant. The  defendant  pleaded  in  bar  a  former  recovery 
against  Onin  Kibbe  for  the  same  trespass.  By  virtue  of  an  ex- 
ecution issued  on  the  judgment^  Orrin  Kibbe  was  imprisoned, 
and  discharged  on  taking  the  poor  debtor's  oath,  without  satis- 
faction of  the  judgment. 

The  question  of  law  was  reserved  for  the  advice  of  the  court. 

W.  Perkins  and  Steames,  for  defendant,  contended,  1.  That 
the  pendency  of  one  action  of  trespass  may  be  pleaded  in  abate- 
ment for  the  same  trespass:  1  Chitt.  PI.  443;  6  Bac.  Abr.  589» 
tit.  Trespass,  0. 1;  Bawlinson  v.  OrieU^  Carth.  96;  Boyce  v.  Bay* 
hfi^e,  4  Campb.  60;  2.  A  recovery  against  one  is  a  bar:  1  Chit. 
PL  76;  Com.  Dig.  tit.  Action;  Esp.  Dig.  819;  Bull.  N.  P.  20;  1 
Leon.  19;  8  Id.  122;  Brown  v.  Wootton,  Cro.  Jac.  73.  The  cause 
of  action  being  reduced  in  remjudicaiam,  is  merged  in  the  judg- 
ment: WUkes  V.  Jackaon,  2  Hen.  k  Munf.  855;  8.  Taking  the 
body  in  execution  is  a  satisfaction. 

Ooddard  and  O.  Wiiey,  for  plaintiff. 

HosxBB,  C.  J.  This  case  presents  two  questions  for  the  de* 
twmination  of  the  court.  1.  Whether  an  unsatiafied  judgment 
rendered  itgainst  a  joint  trespasser  separately,  is  a  bar  to  a  suit 
against  his  co-trespasser;  2.  If  it  is  not,  whether  taking  out  an 
execution  and  levying  it  on  the  body  has  that  effect. 

It  is  universally  admitted,  that  for  a  joint  trespass  the  per- 
flon  injured  may  sue  all  the  trespassers  jointly,  or  each  of  them 
separately;  and  that  each  is  responsible  for  the  act  of  all.  There 
exists  no  question,  that  actions  may  be  depending  against  each 
trespasser  severally,  at  the  same  time,  for  the  trespass  commit- 
ted by  them  jointly,  and  that  the  pendency  of  one  is  not  plead- 
able in  abatement  of  the  other. 

Until  the  case  of  Broum  v.  WooUon,  Cro.  Jac.  78,  the  law 
aeems  to  have  been  well  settled,  and  required  satisfaction  as  a 
bar  in  trespass.  In  Brooke's  Abr.  tit.  Judgment,  pi.  98,  it  is 
asserted  if  two  commit  trespass,  that  the  injured  party  may  sue 
them  separately;  and  one  defendant  cannot  plead  that  the 
plaintiff  had  obtained  judgment  against  the  other  for  the  same 
trespass,  and  taken  him  into  execution.  In  Morton's  case,  Cro. 
Eliz.  80,  it  was  determined  that  a  judgment  and  execution 
against  one  joint  trespasser,  which  bad  been  satisfied,  was  a  bar 
to  a  suit  against  a  co-trespasser,  although  this  was  a  question 
by  one  of  the  judges.    In  the  same  year,  and  in  the  same  court. 
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ihe  case  of  LendaJU  and  Pinfold,  1  Leon.  19,  was  decided.  The 
plaintiff  brought  an  action  of  trespass,  **  and  had  judgment  and 
execution  accordingly."  Afterwards  he  instituted  a  suit  on  the 
same  trespass  against  a  co-trespasser;  and  the  judgment  and 
execution  were  considered  a  good  bar.  This  case,  unless  bj 
the  phrase  '*  had  execution  "  is  meant  that  the  plaintiffs  had  the 
effect  of  execution,  is  not  reconcilable  with  the  determination  in 
Morton's  case,  nor  with  Biichcock  y.  Thurland,  8  Leon.  122,  de- 
cided in  the  same  court  the  succeeding  year,  and  published 
by  the  same  reporter.  In  the  latter  case,  which  was  an  action 
of  trespass,  the  defendant  pleaded  that  the  plaintiff  had  obtained 
judgment  against  J.  S.,  a  co-treepasser,  ''and  had  execution 
and  damages."  The  court  held  the  plea  good.  Plowden  said, 
**  it  was  a  good  bar,  for  that  all  is  but  one  trespass,  and  satis- 
faction by  one  of  the  trespassers  is  satisfaction  for  the  other. 
And  if  the  plaintiff  had  released  to  the  other  trespassers,  the 
defendant,  if  he  had  it  in  his  hand,  might  well  plead  it." 
"With  him  concurred  Wray  and  Clench,  the  latter  of  whom  said, 
''by  the  same  reason  that  he  shall  be  charged  with  the  same 
damages,  by  the  same  reason  he  shall  haye  adyantage  of  the 
satisfaction  of  them  by  his  companion."  It  is  unquestionable 
that  the  judgment  in  this  case  had  been  satisfied;  and  I  am  in- 
dined  to  belieye  that  in  the  case  in  the  first  of  Leon,  there  had 
been  satisfaction  of  the  judgment.  It  would  be  passing  strange 
that  in  the  26  Eliz.  there  should  haye  been  in  B.  B.  conflicting 
decisions,  as  must  haye  been  the  fact  between  MorUnCs  case  and 
that  of  LendaU  and  Pinfold,  if  the  judgment  of  the  latter  had 
not  been  satisfied,  and  that  the  next  year,  as  was  done  in  Mtch- 
cock  y.  ThurUmd,  Morton's  case  should  be  confirmed.  Add  to 
this  that  the  facts  in  the  two  cases  reported  by  Leonard  are  ex- 
pressed in  terms  yeiy  similar,  and  that  the  decision  in  the  for- 
mer of  them  was  founded  on  the  doctrine  in  Littleton  concern- 
ing releases,  sec.  876.  The  reason  of  Littleton's  text,  that  a 
release  to  one  trespasser  shall  be  a  bar  for  others,  is  because  the 
release  acknowledges  the  plaintiff  to  be  satisfied  for  the  wrong 
et  unica  tantum  erit  salis/aclio:  CUueton  y.  Sto^t,  2  Show.  4M,  by 
Shower,  arguendo. 

The  case  of  Brown  y.  WootUm,  Cro.  Jac.  73,  introduced  a  new 
principle,  and  decided  that  a  judgment  and  execution  in  behalf 
of  a  person  concerned  in  the  same  trespass  were  a  bar.  The 
ground  of  the  determination  was  this,  "  that  the  cause  of  action 
being  against  diyers,  for  which  damages  uncertain  are  recoyer- 
able,  and  the  plaintiff  haying  judgment  against  one  person  for 
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damages  certain,  that  which  was  uncertain  before  is  rendered 
in  rem  jiuticaiam,  and  to  certainty,  which  takes  away  the  adtion 
iigainst  the  others."  The  validity  of  this  principle  I  yeiy  much 
question,  and  shall  hereafter  discuss.  '  *  It  was  neyer  pretended, 
43aid  Shower,  in  ClaxUm  y.  Sioift,  2  Show.  494,  until  the  case  of 
Brown  y.  WooUon,  that  a  bare  judgment  should  be  a  bar." 
'Some  decisions  since  the  case  just  mentioned  have  followed  it 
as  a  precedent,  and  particularly  W'Ukea  y.  Jackson,  reported  in 
2  Hen.  &  Munf .  355.  Bui  many  cases  have  considered  satis* 
faction  as  an  indispensable  requisite  in  a  bar  of  a  separate  suit. 
Such  are  Cooke  v.  Jenner,  Hob.  66,  and  Corbit  y.  Barnes,  Sir 
Wm.  Jones,  377.  That  a  judgment  alone  is  not  a  defense,  was 
adjudged  in  LivrngsUm  v.  Bishop,  1  Johns.  90  [3  Am.  Dec.  330J; 
and  in  Thomas  y.  Bumsay,  6  Johns.  26,  it  was  thought  necessaiy 
to  plead  judgment  with  satisfaction;  and  on  this  latter  ground 
the  plea  was  held  sufficient. 

The  principle  that  each  trespasser  should  be  answerable  until 
satisfaction  made,  has  often  been  recc^^nized.  In  Bird  y.  Ban- 
-dall,  8  Burr.  1345,  Lord  Mansfield,  speaking  of  joint  trespassers, 
remarks  that  the  plaintiff  may  proceed  against  all  or  any  of 
them;  ''yet  he  shall  have  but  one  satisfaction  for  the  same 
injury."  And  in  Baker  y.  LoveU,  6  Mass.  80  [4  Am.  Dec.  88], 
Parson,  C.  J.,  lays  down  the  following  principle:  **  Where  one 
trespass  has  been  committed  by  seyeral  persons  jointly,  the 
party  injured  may  sue  any  or  all  of  the  trespassers,  but  he  can 
recoyer  but  one  satisfaction  for  the  same  injury.''  I  am  well 
<conyinced,  although  the  cases  are  contradictory  and  irrecon- 
•cilable,  that  the  weight  and  number  of  those  which  require 
something  more  than  a  judgment  as  a  bar  in  behalf  of  a  co- 
trespasser^  do  yery  much  preponderate. 

On  principle  independent  of  cases,  I  am  perfectly  clear  that 
an  unsatisfied  judgment,  pleaded  1^  a  separate  trespasser  is  no 
bar.  The  justice  of  the  plaintiff's  demand  in  such  case  cannot 
be  denied.  In  Sheehy  y.  Mandeville,  6  Cranch,  253,  it  was  said 
by  Marshall,  C.  J.;  and  with  the  same  force  and  propriety  may 
be  repeated  in  this  case:  ''In  point  of  real  justice  there  can  be 
no  reason  why  an  unsatisfied  judgment  against  Jameson  (a 
joint  debtor)  should  bar  a  claim  on  Mandeyille,"  who  was  in- 
debted with  him,  and  was  seyerallysued. 

In  one  sense,  eyeiy  contract,  as  well  as  eyery  joint  trespass, 
is  joint  and  seyeral;  because  each  promisor  is  liable  for  the 
whole,  and  may  be  compelled  to  make  satisfaction :  Bice  y .  Shuie, 
5  Burr.  2618;  Tooker  y.  Bennett,  3  Caines,  5.     This  expression 
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is  oniyersanj  ime,  as  to  the  essence  of  the  debt  or  demand,  in 
botli  the  cases  alluded  to.  Eyeiy  trespass,  howeyer,  is  joint 
and  seyeral,  in  a  different  sense — ^that  is,  in  reference  to  the 
mode  of  redress;  and  a  suit  may  be  instituted  against  all  the 
trespassers,  or  either  of  them,  at  the  election  of  the  person  in** 
jured.  It  would  seem  to  result  from  this  admitted  principle, 
that  a  judgment  recorered  against  one  joint  trespasser  can  be 
no  bar  to  a  judgment  against  another,  in  order  to  aroid  the 
most  palpable  absurdity.  **  11"  said  Kent,  0.  J.,  in  LMngstan 
y.  Bishop,  1  Johns.  290,  **  there  can  be  but  one  recoyeiy,  it  is 
in  yain  to  say  that  the  plaintiff  may  bring  separate  suits;  for 
the  cause  that  happens  first  to  be  tried,  may  be  used  by  way  of 
plea  puis  darrein  coniiinuance,  to  defeat  other  actions  that  are 
in  airear/'  The  common  law,  founded  as  it  is  upon  reason, 
and  allowing  nothing  that  is  nugatory,  much  less  that  is  perni- 
cious, will  sanction  no  inutility  or  absurdity.  Now  what  can 
be  more  absurd  than  to  authorize  the  pendency  and  proceeding 
of  twenfy  separate  actions  against  persons  concerned  in  a  joint 
trespass,  and  after  the  accumulation  of  yast  expense,  to  hold 
that  the  first  judgment  bars  the  other  suits.  Satis&ction  of  a 
judgment,  equally  with  payment  before  action  brought,  must 
be  attended  with  this  effect;  but  if  the  bare  existence  of  a  judg- 
ment had  this  operation,  justice  and  conyenience,  in  opposition 
at  law  indisputably  established,  would  imperiously  demand  that 
joint  trespasses  should  be  the  subject  only  of  a  joint  suit. 

It  has  been  said  that  a  judgment  against  one  merges  and  ex- 
tinguishes the  cause  of  action  against  all  the  trespassers.  As 
agaiDst  the  person  subjected  to  the  judgment,  this  is  readily 
admitted.  No  person  shall  be  twice  yexed  for  one  and  the 
same  cause;  and  it  would  be  insufferably  unjust  to  sanction  a 
suit  against  him  who  is  already  bound  by  a  higher  security. 
But  with  respect  to  the  collateral  effect  of  the  judgment,  it  has 
been  misconceiyed.  **  I  haye  always  understood,''  said  Lord 
EUenborough,  in  Drake  y.  MUcheU,  3  East,  268,  "  the  principle 
of  transit  in  remjudicaium  to  relate  only  to  the  particular  cause 
of  action  in  which  the  judgment  is  recoyered,  operating  as  a 
change  of  remedy  from  its  being  of  a  higher  nature  than  before. 
But  a  judgment  recoyered  in  any  form  of  action  is  still  but 
a  security  for  the  original  cause  of  action,  until  it  be  made 
productiye  in  satisfaction  to  the  party;  and  therefore  till  then 
it  cannot  operate  to  change  any  other  collateral  concurrent 
remedy  which  the  party  may  haye.''  Of  this  description  is  the 
xemedy  which  the  law  allows  against  one  of  seyeral  joint  tres* 
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passers,  who  have  not  been  saed.  The  reason  assigned  in 
Brown  t.  WooUon,  as  the  foundation  of  the  jadgment,  seems 
incompatible  with  the  principle  laid  down  by  Lord  Ellen- 
borongh.  The  doctrine  advanced  is  that  "  the  cause  of  action, 
being  against  diyers,  for  which  damages  uncertain  are  recover- 
able, and  the  plaintiff  having  judgment  against  one  person  for 
damages  certain,  that  which  was  uncertain  before  is  rendered 
in  remjudicaiam,  and  to  certainty,  which  takes  away  the  action 
against  the  others."  To  me  this  appears  to  be  a  strange  non 
9equUur,  attributing  a  collateral  effect  to  a  judgment,  which  I* 
have  in  vain  sought  for  a  principle  to  warrant.  In  Claxton  v. 
Swifts  2  Show.  494,  which  was  an  action  of  aaaumpsit  sounding 
in  damages,  the  court  held,  a  recovery  without  satisfaction 
against  a  drawer  was  no  bar  to  a  suit  against  the  indorser  of  a 
bilL 

If  judgment  had  been  rendered  against  the  plaintiff,  on  the 
merits,  in  his  suit  with  Orrin  Eibbe,  for  the  above  trespass, 
perhaps  it  would  be  a  bar  to  the  present  action:  Ferrers  v. 
Arden,  Cro.  Eliz.  668.  But  between  that  case  and  the  present 
there  is  no  analogy.  It  is  an  established  principle  that  a  judg- 
ment obtained  against  one  of  the  contractors,  on  a  joint  or 
several  contract,  is  no  bar  to  a  suit  against  another  of  them, 
nnless  it  has  been  satisfied:  Sheehy  v.  MandeviUe,  6  Cranch,  253; 
Ward  V.  John9on,  13  Mass.  148;  Higgin^  case,  6  Co.  46. 

The  same  person  cannot  again  be  sued  on  the  contract,  for 
nemo  debet  bis  vexari;  but  the  judgment  does  not  extinguish  the 
cause  of  action,  and  has  no  effect  upon  the  collateral  remedy 
against  the  other  contractors.  That  a  judgment  against  one  of 
several  joint  trespassers  is  precisely  parallel,  strikes  me  with  a 
force  I  cannot  resist.  In  both  cases,  the  suit  is  founded  on  an 
an  entire  indivisible  cause  of  action;  that  is,  on  a  contract  and 
tort  incapable  of  separation  or  division,  and  in  both  instances 
the  remedy  is  joint  and  several.  In  the  one  case,  the  l^gal 
operation  is  founded  on  the  act  of  trespass,  merely  an  act  of 
the  body;  and  in  the  other,  upon  the  contract  of  the  parties, 
which  IS  an  act  of  the  mind.  The  steps  preceding  the  result  are 
different,  but  the  result,  the  jointness  and  severalty  of  the  rem- 
edy, is  the  same  in  both  instances.  The  unity  and  indivisibility 
of  the  cause  of  action,  in  both  cases  is  perfectly  alike.  If  a 
trespass  is  committed  by  A.  and  B.  on  the  body  of  another,  the 
acts  are  distinct;  the  stroke  of  A.  in  fact,  not  being  the  stroke 
of  B.,  and  vice  versa.  But  by  operation  of  law,  these  distinct 
acts  are  amalgamated,  and  in  all  their  parts  become  the  united 
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act  of  both.  So  a  contract  made  by  A.  and  B. ,  and  subscribed  hj 
each,  is  created  by  distinct  acts;  the  assent  and  signing  of  one 
not  being  the  assent  and  signing  by. another;  but  by  legal  re- 
sult, it  is  the  inseparable  act  of  both.  The  united  mind  with 
which  the  contract  was  made,  gives  it  unity;  and  the  same  unity 
proceeds  from  the  united  minds  of  joint  trespassers.  In  both 
instances,  the  cause  of  action  is  one  and  indivisible,  and  the 
remedy  is  joint  and  several,  at  the  option  of  the  plaintiff.  Be- 
tween the  legal  effect  of  a  judgment  in  cases  of  such  intimate 
resemblance,  why  should  there  be  a  difference?  The  supposed 
inconvenience  probably  resulting  from  there  being  several  judg- 
ments in  distinct  actions,  is  imaginary.  It  will  be  no  greater 
than  has  the  sanction  of  established  principle,  in  the  case  of 
joint  and  several  contracts;  and  the  satisfaction  of  one  judg* 
ment  will  be  followed  by  the  same  relief  against  all. 

If  the  judgment  is  not  a  bar,  and  I  am  of  that  opinion,  the 
next  inquiry  is,  whether  the  taking  out  execution  and  levying 
it  on  the  body  has  that  effect.  Isi  Lmngskm  v.  Bitihop^  it  was 
intimated  that  this  might  be  deemed  an  election  by  the  plaintiff 
de  meUonbus  damnis^  agreeable  to  the  rule  laid  down  in  Sir  John 
Heyden*8  oaae,  11  Co.  6.  But  the  bearing  of  the  case  on  thia 
question,  I  cannot  discern.  That  was  a  joint  action  against 
three  trespassers,  one  of  whom  was  first  tried,  and  had  a  verdict 
against  him  of  two  hundred  pounds  damages;  another  of  them 
was  next  tried,  and  'a  verdict  was  given  against  him  of  fifty 
pounds  damages;  and  the  third  confessed  the  action,  and  a  writ 
of  inquiry  was  awarded,  but  never  issued.  The  court  adjudged 
that  the  plaintiff  might  elect  the  better  damages  against  all,  but 
fiat  nisi  unica  execuMo, 

It  amounts  to  this:  That  in  one  action  on  a  joint  trespass, 
there  shall  be  one  judgment  only.  The  election  there  spoken 
of  was  before  judgment,  not  after,  by  praying  out  execution; 
and  the  effect  of  Heyden*8  case  on  a  collateral  action,  with  great 
deference,  I  think,  has  been  misconceived.  The  principle  I 
have  assumed  is,  that  a  judgment  against  a  trespasser  must  be 
satisfied,  or  it  will  not  bar  a  suit  brought  against  an  associate  in 
the  trespass.  The  taking  out  execution  is  not  satisfaction,  nor 
is  the  levying  it  on  the  body.  As  was  said  in  Blumfield's  case^ 
5  Co.  87:  *'  The  execution  of  the  body  is  no  satisfaction,  but  a 
gage  for  the  debt,  and  therefore,  after  the  death,  he  shall  resort 
to  a  new  execution/'  To  the  same  effect  it  was  observed,  by 
Lord  Ellenborough,  in  Drake  v.  MUcheU,  8  East,  258:  «'  A  judg- 
ment recovered  in  any  form  of  action,  is  still  but  a  security  for 
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the  original  cause  of  action,  until  it  be  made  productive  in 
■aiiBfaction  to  tbe  party: **  McDonald  t.  BcvmgUm^  4  T.  B.  825; 
Sheehy  t.  MandevUle,  6  Cranch,  265. 

On  the  whole,  I  am  of  opinion  that  tbe  unsatisfied  judgment 
against  Orrin  Eibbe,  on  which  execution  was  taken  out  and 
levied  on  his  body,  is  no  bar  to  the  plaintiff's  action,  and  that 
he  is  entitled  to  judgment. 

Petbrs,  BBAmABD  and  Busioii,  JJ.,  oonouned. 

Gkapkah,  J.,  dissented. 

Judgment  for  plaintiff. 


Smith  v.  Mead. 

|3  Conr.  988.] 

liBL  umh  CaKTKAXjnm  GorxBua. — ^In  the  oonstraotiaQ  of  a  oontnot^  tbe 
laws  of  the  itate  in  which  it  was  entered  into  are  to  govern,  nnleea  it 
appean  from  iti  tenor  that  it  was  made  with  a  view  to  tlie  lawa  of  some 
other  state.  TheEefore^  where  a  note  was  given  in  Canada,  payable  ou 
demand,  in  eonaideratian  of  an  antecedent  debt  contracted  in  New  York, 
of  which  state  both  parties  to  the  note  were  inhabitants^  but  were  at  the 
time  the  note  was  executed  and  delivered  temporarily  in  Canada,  it  was 
held  that  the  laws  of  Canada  must  govern  as  to  the  note. 

Scaxx  Baotcbuft  Law,  when  Yoid. —  An  act  of  a  state  legislatare  dis- 
ehaxging  a  debtor  from  all  debts  previoosly  contracted,  upon  his  sorren* 
deling  his  property  for  the  benefit  of  his  creditors,  is  a  law  imp^irii^ 
the  obligation  of  contracts,  and  is  void. 

AonoH  on  a  promissory  note  made  in  Canada,  and  there  de- 
liyered  to  the  plaintiff.  Smith  and  Mead  were  inhabitants  of 
the  state  of  New  York,  but  at  the  time  of  the  execution  of  the 
note  were  temporarily  absent  in  Canada.  The  note  was  given 
for  an  antecedent  debt  contracted  in  New  York,  and  was  made 
payable  on  demand.  Plea,  discharge  under  the  insolvent  law 
of  New  York  "  from  all  his  debts  due  at  time  of  the  assignment 
or  contracted  for  before  that  time,  though  payable  afterwards; 
and,  if  in  prison,  from  his  imprisonment."  Demurrer  to  the 
plea  and  joinder  in  demurrer.  The  case  was  reserved  for  the 
consideration  of  all  the  judges. 

Daggett  and  IHLfnhuU,  for  the  plaintiff. 

T.  8.  WiUiama  and  W.  W.  Ellsworth,  contra.  The  note 
was  given  with  reference  to  the  state  of  New  York,  and  must  be 
governed  bj  its  laws:  Blanchard  v.  Bussell,  13  Mass;  1,  16  [7 
Am.  Dec.  106];  Maiher  v.  Bush,  16  Johns.  233  [post];  Boose- 
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veli  y.  Cebra,  17  Id.  108;  Touteng  ▼.  Hubbard,  8  Bob.  &  P.  261; 
Conway  t.  0ray»  10  East,  536;  CanBequa  y.  JViimitijjf,  8  John. 
C!h.  598. 

HoaoBBy  0.  J.  The  fixafe  inqnixy  in  Uub  case  is,  bj  what  law 
the  contract  made  between  the  parties  is  to  be  goyemed.  The 
promissory  note  was  executed  in  Oanada,  in  discharge  of  an 
antecedent  debt,  and  was  made  payable  on  demand.  It  is  an 
established  principle  that  contracts  are  to  be  construed  accord- 
ing to  the  laws  of  the  state  in  which  they  were  made,  unless  it 
is  perceiyed  from  their  tenor  that  they  were  entered  into  with 
a  yiew  to  the  laws  of  some  other  state:  Blandhard  y.  BuBseU, 
13  Mass.  4  [7  Am.  Dec.  106];  Burrows  y.  Jemino,  2  Str.  733; 
2  Dall,  374  in  note;  Male  y.  BobeiiB,  8  Esp.  163;  Thompson  y. 
Ketcham,  4  Johns.  285;  amiOi  y.  8mUh,  2  Id.  235  (3  Am.  Dec. 
410];  Eiokss  r.  Brown,  12  Id.  142;  Bobinson  y.  Bland,  2  Burr. 
1077;  Powers  y.  Linoh,  8  Mass.  77.  The  note  was  not  made 
payable  in  New  York^  but  by  legal  consequence  in  Oanada.  and 
was  immediately  after  its  execution  suable  in  the  courts  of  that 
country.  The  preceding  contract  was  extinguished,  and  the  plea 
ayers  nothing  in  respect  of  the  place  where  the  note  was  paid. 
I  do  not  say  that  such  an  averment  would  be  admissible;  but 
the  discussion  of  this  question  is  unnecessary.  I  am  clear  that 
the  insolyent  law  of  New  York,  if  it  were  yalid,  was  not  re- 
ferred to  by  the  parties  to  the  contract;  and  that  the  discharge 
under  it  is  without  any  effect 

Another  and  much  more  interesting  question  has  been  argued, 
and  as  it  fairly  arises  on  the  pleadings,  although  it  is  not  indis- 
pensably necessary,  I  will  express  an  opinion  upon  it. 

The  constitution  of  the  United  States  declares,  that  no  state 
shall  pass  a  law  *'  impairing  the  obligation  of  contracts.''  Does 
the  law  of  New  York  fall  within  this  prohibition  f  The  obliga- 
tion of  a  contract  consists  in  that  which  a  person  has  under- 
ttaken  to  perform.  If  he  has  agreed  to  pay  a  certain  sum  at  a 
:epecified  period,  ''his  contract  binds  him  to  pay  that  sum  on 
that  day;  and  this  is  its  obligation."  A  law  lessening  or  inyal- 
idatiog  the  obligation  of  a  contract  unquestionably  impairs  it. 
The  above  meaning  and  application  of  the  expression  **  impair- 
ing the  obligation  of  a  contract,"  is  too  obvious  to  be  reason- 
ably questioned,  and  has  been  established  by  the  authoritative 
exposition  of  the  court  of  dernier  resort  in  Siurges  v.  Crowning 
shield,  4  Wheat.  197. 

The  case  just  cited,  and  that  of  MoMUan  v.  MdNeill,  in  the 
tame  book,  p.  209,  although  not  precisely  parallel  vrith  the  one 
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before  us,  have  condusiTely  setUed  the  question  under  di8cu»> 
sion.  In  both  tbe  cases  the  defendant  pleaded  in  bar  a  di»> 
charge  obtained  under  ''an  act  for  the  benefit  of  insolvent 
debtors  and  their  creditors/'  passed  by  the  legislature  of  New 
York,  on  the  third  day  of  April,  1811.  In  the  former  case  the 
•court  adjudged  in  the  following  words:  ''  That  since  the  adop- 
tion of  tiie  constitution  of  the  United  States,  a  state  has  au- 
thority to  pass  a  banlcrupt  law,  proyided  such  law  does  not 
impair  the  obligation  of  contracts  within  the  meaning  of  the 
constitution,  and  provided  there  be  no  act  of  congress  in  force 
to  establish  a  uniform  system  of  bankruptcy  conflicting  with 
auch  law;"  and  "  that  the  act  of  New  York,  which  is  pleaded 
in  this  case,  so  far  as  it  attempts  to  discharge  the  contract  on 
which  this  suit  is  instituted,  is  a  law  impairing  the  obligation 
of  contracts  within  the  meaning  of  the  constitution  of  the 
United  States;  and  that  the  plea  of  the  defendant  is  a  good 
and  sufficient  bar  of  the  plaintiff's  action."  And  in  the  latter 
case  it  was  decided,  **  that  the  circumstanise  of  the  state  law, 
under  which  the  debt  was  attempted  to  be  discharged,  having 
been  passed  before  the  debt  was  contracted,  made  no  difference 
in  the  application  of  the  principles,  and  was  not  distinguished 
from  the  preceding  case  of  Siurges  v.  Oroumiruihield,**  It  must 
be  admitted  that  the  law  of  New  York,  referred  to  in  the  cases 
cited,  so  far  as  respects  the  question  of  unconstitutionality,  is 
obnoxious  to  the  same  objections  and  no  other,  as  the  more 
recent  act  is,  under  which  ilie  defendant  obtained  his  discharge. 
I  waive  entering  into  a  discussion  of  the  points  made  in  the 
preceding  cases,  which  have  been  pressed  upon  the  court.  Con- 
curring, as  I  entirely  do,  with  the  reasoning  and  opinions  ex- 
pressed in  them,  and  considering  it  as  the  voice  of  the  court 
entrusted  to  decide  ultimately  on  the  question  before  them,  I 
deem  it  unnecessaiy  to  be  more  particular. 

It  has  ever  been  argued,  however,  on  the  foundation  of 
Slanchard  v.  SusteU,  decided  before  the  cases  in  the  supreme 
court  of  the  United  States,  and  of  the  more  recent  detenxiina- 
tion  in  MtUher  v.  £ti«A,  that  a  law,  which  is  in  force  when  a 
contract  is  made,  cannot  be  said  to  have  that  effect,  that  is,  "  of 
impairing  the  obligation  of  contracts;"  "  for  the  contract  is 
presumed  to  be  made  in  reference  to  it,  and  the  parties  are 
legally  conusant  of  it  at  the  time:"  Blanchard  v.  BusaeU,  13 
Mass.  16  [7  Am.  Dec.  106];  Mother  v.  Bush,  16  Johns.  237 
\po8t]*  The  principle  is  unquestionably  correct;  for  it  pre* 
aupposes  an  existing  law  both  in  form  and  essence;  but  the 
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fallacy  oonfiists  in  the  application  of  it  to  a  case  like  the  present. 
An  act  passed  in  opposition  to  the  constitution  of  the  United 
States  by  the  state  of  New  York  is  no  law;  it  is  void,  a  total 
nullity  and  utterly  unreal  and  unsubstantial  in  the  strictest 
sense  of  the  expression.  So  far  from  being  a  rule  of  action,  it 
literally  is  nothing.  From  such  premises  iji  seems  impossible 
to  imply  anything  in  opposition  to  the  plain  terms  of  an  ex- 
plicit contract.  The  agreement  is  absolute;  and  shall  it  be 
varied  by  an  unconstitutional  act,  which,  to  every  substantial  in- 
tent, is  a  nonentity  ?  It  is  to  pay  a  specific  sum,  without  any 
qualification;  and  may  it  be  impaired  or  inyalidated,  under  the 
supposition  that  the  parties  intended  it?  I  cannot  admit  that 
an  inyab'd  act,  which  really  is  nothing,  under  the  idea  of  its 
having  been  referred  to  by  silent  implication,  should  be  per- 
mitted to  contravene  the  most  plain  and  intelligible  expression 
of  the  mind. 

The  defendant  has  contended  in  this  case  that  the  making  a 
contract  in  the  state  of  New  York,  admitting  the  act  to  be  con- 
stitutional, is  in  effect  the  same  as  if  the  agreement  had  explio- 
itiy  referred  to  the  act,  or  even  recited  it  at  length.  To  this 
proposition  I  cannot  assent.  If  the  parties  to  a  contract  should 
refer  to  a  law  of  Great  Britain,  so  as  to  render  it  obvious  that 
they  meant  to  incorporate  it  into  their  agreement,  having  recog- 
nized the  law  expressly  they  would  bind  themselves  by  its  pro- 
visions. But  without  this  explicit  reference,  the  law,  as  ineffi- 
cacious here,  as  an  unconstitutional  act  and  no  more,  would 
have  effect.  The  proposition  I  would  advance  is  this:  that  an 
unconstitutional  act  of  either  of  the  United  States  can  no  more 
by  inference  be  considered  as  having  been  referred  to  by  con<^ 
tracting  parties,  than  if  it  were  a  foreign  edict  or  law  of  Oreat 
Britain.  The  parties  are  not  to  be  presumed  ignorant  that  the 
law  is  unconstitutional.  They  then  must  be  supposed  to  know 
and  estimate  it  at  its  value,  as  being  an  act  void  and  ineffica- 
cious, and  with  this  impression  on  their  minds  it  is  difficult  to 
conceive  that  they  should  silently  refer  to  it  in  any  other  man* 
ner  than  by  intelligible  language. 

On  both  grounds  I  am  of  opinion  that  the  defendant's  plea  ia 
insufficient,  and  that  the  plaintiff  is  entitled  to  judgment. 

Pktkbs,  Ohafmah,  and  Bbainabd,  JJ.,  were  of  the  same  opin- 
ion. 

Bbistol,  J.,  concurred  in  the  opinion  that  the  plea  was  insuf* 
fident,  on  the  ground  that  the  contract  was  executed  in  Oanada, 
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and  that  a  discliarge  under  the  laws  of  another  countzy  could 
not  preyail  against  it.  He  did  not»  howeyer,  think  this  case 
was  governed  by  either  of  the  cases  decided  in  the  supreme 
court  of  the  United  States;  and  in  the  absence  of  a  direct  decis- 
ion of  that  tribunal  upon  the  point,  he  should  hold  that  there 
was  no  reason  to  doubt  the  yaliditj  of  a  discharge  under  the 
authorify  of  a  state  soyereigntj. 

Judgment  to  be  entered  for  the  plaintiff. 


See,  M  to  the  oonectnesB  of  the  principle  here  laid  down  in  r^gaid  to  what 
bw  gOTeroB  in  the  eonstraction  of  a  contract,  ITunnpion  ▼.  Ketcham,  5  Am. 
Beo.  832;  Woodbridge  ▼.  Austin,  4  Id.  740;  Smith  ▼.  Smith,  8  Id.  410;  De 
SobnfY.  DeLaU^  Id.  636,  and  Warderr.  AreU,  1  Id.  488. 

As  to  the  oonstitationality  of  a  state  bankmpt  aot^  and  the  distinotioii 
between  bankrapb^  and  inaolvenoy  laws  aee  Vamuxem  T,  HatMmntif  7  Am. 
Dea  682;  and  Mather  ▼.  Bush^poA, 


Brown  v.  Brown. 

tS  Com.  299L] 

DiBD  BT  Dmmm  Mms. — A  person  deaf  and  dumb  from  hii  natiyi1y»  hayings 
in  fiust^  siiiBcient  capacity,  ia  not  legally  incapable  of  execnting  a  deed. 

EaonoDiT.  The  plaintiff  claims  as  heir  at  law  of  the  defend- 
ant's grantor,  and  seeks  to  impeach  the  deed  under  which  the 
defendant  daimsy  on  the  ground  that  the  grantor  was  deaf  and 
dumb  from  natiyitj,  and  that  he  had  been  imposed  upon  by  the 
defendant,  who  took  advantage  of  the  grantor's  last  illness  and 
great  bodily  pain,  to  procure  the  deed  in  question. 

Bbibioi.,  J.,  charged  the  jury:  That  a  man  deaf  and  dumb 
from  his  birth  is  not  thereby  rendered  incapable  to  make  a  deed 
of  real  estate;  but  the  deed  of  such  a  person  may  be  good  if  he 
has  an  understanding  or  capacity  sufficient  to  enable  him  to 
make  such  a  conyeyance.  If  the  grantor  of  the  deed  in  ques- 
tion, being  deaf  and  dumb,  desired  the  deed  to  be  read  or 
explained,  and  this  was  not  done,  or  done  falsely,  and  he  there- 
upon executed  it,  ignorant  of  the  contents,  it  will  be  yoid;  or  if 
be  did  not  desire  it  read  or  explained,  and  it  was  read  or 
explained  falsely,  the  result  will  be  the  same,  the  deed  will  be 
yoid.  Bnt  if  he  desired  or  directed  the  deed  to  be  drawn  and 
presented  to  him  in  conformity  to  such  direction,  and  he  desired 
only  to  know  the  extent  of  lands  contained  in  the  deed,  and  was 
content  to  execute  it  without  further  explanation,  it  will  be  good. 
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proyided  an  explanation  of  it  was  made  oommensuiate  with  the 
ceqnest  of  the  grantor. 

Whether  the  grantor  had  an  understanding  and  capadtj  suf- 
ficient to  enable  him  to  make  the  deed  in  question,  was  sub- 
mitted, as  a  mere  question  of  fact,  to  the  juiy,  who  found  for 
the  defendant.    Motion  for  new  trial* 

Sherman  and  Bissell,  in  support  of  the  motion,  urged  that  a 
person  deaf  and  dumb  from  his  birth,  and  illiterate,  was  not 
capable  of  making  a  deed:    Shep.  Touch.  403;  Swinb.  63. 

DaggeU  and  N.  SmUh,  contra,  dted  Swinb.  part  2,  p.  90,  s.  10; 
Perk.  11,  s.  26;  Pow.  on  Dev.  145;  Oo.  Lit.  42,  b.;  2  Bl.  Com. 
497;  13  Yin.  Ab.  12;  Com.  Dig.  tit.  Oapadty,  0.  D.  4. 

HosxKB,  0.  J.  The  plaintiff  claims  title  as  heir  at  law  to 
Peter  Brown,  deceased,  and  the  defendant  resists  on  the  ground 
that  he  is  his  grantee.  The  merits  of  the  controyersj  depend 
entirely  on  the  question  whether  the  grantor  had  capacity  suffix 
eientto  execute  the  deed.  It  appears  that  he  was  deaf  and 
dumb  from  his  nativity,  and  on  that  fact  the  plaintiff  urges  that 
the  deed  was  invalid.  It  was  found  by  the  jaiy  that  the  grantor 
had  understanding  sufficient  to  enable  him  to  execute  the  deed, 
and  the  court  adjudged  that  his  being  deaf  and  dumb  consti- 
tuted no  incapacity.  If,  superadded  to  the  deprivation  of  the 
two  senses  before  mentioned,  the  grantor  had  been  blind,  he 
would  be  considered  in  law  as  incapable  of  any  understanding, 
being  deficient  in  those  inlets  which  furnish  the  human  mind 
with  ideas.  But  this  is  not  predicable  of  persons  who,  from 
their  nativity,  are  deaf  and  dumb  only.  The  question  ever  must 
be,  is  the  grantor  of  sufficient  capacity?  and  the  absence  of 
hearing  and  speech  can  be  nothing  more  than  prima  fade  evi« 
dence  of  a  fact,  the  opposite  of  which  is  often  found  to  be  true. 

The  grantor  directed  a  person  to  draw  the  deed  in  question, 
and  having  done  it,  the  draftsman  informed  him  that  it  con- 
Teyed  to  the  defendant  the  land  specified,  but  omitted  to  declare 
that  it  contained  covenants,  or  whether  it  was  a  deed  or  a  will. 
TTpon  these  facts  the  validity  of  the  deed  is  questioned,  but 
without  any  foundation,  for  two  reasons:  First.  No  imposition 
is  deduoible  from  this  statement.  It  is  not  like  the  reading  of 
a  deed  to  an  illiterate  person,  on  his  request,  and  reading  it 
falsely;  aud  if  it  were,  the  covenants  alone  would  be  invali- 
dated: Shep.  Touch.  56.  Secondly.  The  judge  instructed  the 
juiy,  ''  if  the  grantor  directed  the  deed  to  be  drawn,  and  it  was 
drawn  and  presented  to  him  in  conformity  to  such  direction. 
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and  he  desired  only  io  know  the  extent  of  lands  contained  in 
the  deedy  and  was  content  to  execute  it,  without  further  expla- 
nation, the  deed  would  be  good,  provided  an  explanation  was 
made  commensurate  with  the  request  of  the  grantor/'  Under 
this  charge  it  is  a  warrantable  presumption  that  the  jury  found 
the  information  giyen  to  the  grantor  co-extensiye  with  his  re- 
quest, and  thus  the  objection  is  clearly  subverted. 

The  difference  between  a  deed  and  a  will,  it  was  said,  could  not 
be  communicated  to,  or  be  understood  by,  the  grantor,  for  de- 
ficiency of  signs,  and  this  is  a  supposed  incapacity  Ai^nnlling 
the  deed*  Whether  the  difference  between  these  instruments 
was  understoodp  is  of  no  imaginable  importance.  It  is  enough 
that  the  grantor  directed  a  conveyance  of  his  lands,  and  that  he 
had  understanding  sufficient  to  transfer  his  estate.  And  it  in- 
fers no  incapacity  that  he  was  unacquainted  with  the  s] 
difference  between  two  modes  of  conyejance. 

The  other  judges  were  of  the  same  opinion,  eocoept  Ba 
J.,  who  waa  absent. 

New  ixial  not  to  be  granted. 


Stow  v.  Gonvibsi. 

Ct  OoblSUL] 

Lbbt— WoBM  AonoH^ABLB  TEB,  SB.— To  My  of  ft  mta  that  Im^  wIuIa  a 
BMolMr  of  a  eottvwtioD,  *'qpan]y  avowed  tbe  opmion  that  govemnMiit 
had  no  more  right  to  provide  by  law  for  the  rapport  ol  the  wonhip  of  the 
Sopreme  Being  than  for  the  rapport  of  the  wonhip  of  the  devily"  ielibel- 
ooB,  M  tending  to  deprive  him  of  the  eeteem  of  m^nlrin^^  lyi^  to  render 
him  odious  and  deteatable. 

XriDXirca  or  Maucb. — ^The  defendant  having  offBred  to  prove  that  the 
plaintiff  had  uttered  the  worda  chaiged,  the  Utter  may  giye  in  evidenoe 
to  prove  theformer'a  malioei  anewspaper  Aftn^^aimwg  an  aooonnt  of  the  de- 
bates in  the  convention,  prepared  by  the  defendant  as  reporter,  in  which 
the  words  in  question  did  not  appear. 

GsABonro  UvrAiRNXSS  m  Omoa— EvmavoB. — ^Where  the  defendant,  ia 
justification  of  his  charge  of  unfairness  as  revenue  collector,  has  shown 
that  the  pbintiff  refused  to  receive  the  bills  of  a  certain  bank  in  pay- 
ment of  taxes,  it  is  competent  for  the  pUuntiff  to  prove  that  he  acted 
under  instructions  from  the  comnussioner  of  the  revenue. 

Obabodio  Inudkutt — Evxdbhgb  or  Conduct. — ^Wheni  the  defendant,  is 
justification  of  his  charges  that  the  plaintiff  had  seduced  his  early  com- 
panions to  join  an  infidel  club,  had  attempted  to  destroy  the  religions  in- 
stitutions of  the  states  and  had  insulted  the  deigy,  offered  evidence  of 
plaintiff's  conduct  for  many  years  previous  to  the  publication,  it  waa 
held  admissible  for  the  latter  to  prove  by  his  conversation  and  oonduct^ 
that  he  had  from  youth  been  a  beUevsr  in  the  Ghiistiaa  reUgioii. 
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BvzDEiros  OF  Oha&aoter— Whev  iNADMiasiBiJB. — ^It  18  not  oompeient  lor 
the  plaintiff  to  giT<e  eyidenoe  of  his  character  aa  an  honeet  man,  to  rebat 
specdfic  charges  made  by  the  defendant  of  plaintiff's  official  nuscondnct. 

EoNOKANCE  or  THX  Law  NO  ExcusB.  — A  party  charged  with  unfair  and 
partial  condoct  in  the  exaction  of  commisBions  nnanthorized  by  law, 
cannot  repel  the  charge  by  showing  that  they  were  taken  honestly 
through  a  mistaken  constraction  of  the  law. 

Libel.     The  matter  changed  as  libelous  was  a  publication  in 
the  defendant's  newspaper,  The  Connecticut  Journal,  alleged 
to  have  been  false,  malicious,  and  defamatory,  and  to  have  been 
published  by  defendant,  knowing  the  same  to  be  false,  with  the 
wicked  and  malicious  intention  to  Tex,  harass,  and  injure  the 
plaintiff.    The  plaintiff  declared  upon  the  following  language 
in  the  article:  **  Let  those  of  his  early  companions  who  are  yet 
living,  and  who  are  seduced  to  join  an  infidel  dub,  by  him  and 
others  set  up  and  supported,  tell  of  his  virtues  and  of  the 
blessings  they  have  derived  from  his  company;  let  the  parish 
in  which  he  lives  speak  his  virtues,  his  attempts,  and  but  too 
successful,  to  destroy  all  religious  institutions,  his  insults  to 
the  clergy  who  have  offered  their  services  in  the  parish.    Let 
it  be  remembered  that  this  would-be  senator,  while  in  the  oon- 
vention,  openly  avowed  that,  in  his  opinion,  the  government 
had  no  more  right  to  provide  by  law  for  the  support  of  the  wor- 
ship of  the  Supreme  Being,  than  for  the  support  of  the  worship 
of  the  deviL"    Upon  this  language,  also,  the  plaintiff  declared: 
"  Let  those  who  have  been  compelled  to  pay  their  taxes  to  him 
as  collector  of  the  national  tax,  speak  of  his  fairness  and  impar- 
tiality in  his  exactions,  of  the  justness  of  his  demands,  and  of 
his  fees  of  office."     The  following  was  also  declared  upon: 
**  Let  the  customers  of  the  bank  inform  the  public  what  sums 
he  has  exacted  for  lending  his  aid,  as  director,  in  procuring 
their  notes  discounted,"  and,  "  Let  the  citizens  of  Middletown 
say  what  services  he  renders  for  the  eight  or  nine  hundred  dol- 
lars a  year  he  receives  as  postmaster.    It  ought  to  be  knovni  by 
the  government  of  the  United  States,  and  particularly  by  that 
class  of  the  community  who  condemn  high  salaries  and  sinecure 
places,  that  postmaster  Stow  lives  at  Middlefield,  three  or  four 
miles  from  the  city  of  Middletown,  where  the  post-office  is  by 
law  established;  that  he  pays  no  other  attention  to  the  office 
than  to  &rm  it  out;  that  for  a  part  of  the  time  during  the  past 
year  the  office  has  been  farmed  out  to  the  keeper  of  the  turn- 
pike."   These  charges  were  set  forth  in  the  declaration,  with 
ooUoquium  referring  the  same  to  the  plaintiff,  and  with  oll^ga- 
iions  of  injuxy  and  liability  to  prosecution. 
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At  the  tiialy  the  defendant  having  given  notice  that  he  would 
prove  the  tmth  of  the  matters  set  forth  in  the  publication,  first 
offered  to  prove  that  plaintiff,  in  debate  in  the  constitutional 
convention,  uttered  the  language  complained  of.  To  rebut  this 
evidence,  and  to  establish  malice  on  the  part  of  the  defendant, 
plaintiff  offered  evidence  of  the  reports  of  the  debate  published 
in  The  Connecticut  Journal.  This  evidence  was  admitted 
against  defendant's  objection. 

To  prove  oppression  in  plaintiff's  capacity  as  collector  of 
revenue,  the  defendant  offered  evidence  of  plaintiff's  refusal 
to  accept  bills  of  the  Middletown  Bank.  To  rebut  this  evi- 
dence and  to  show  that  he  acted  under  instructions,  plaintiff 
was  pennitted,  against  defendant's  objection,  to  read  to  the 
jury  a  letter  from  the  commissioner  of  the  revenue,  designating 
the  bills  to  be  received.  Evidence  was  also  introduced  by  the 
defendant,  tending  to  show  that  plaintiff  had  received  commis- 
sions on  taxes  where  there  had  been  no  sale.  The  defendant 
requested  an  instruction  tiiat  the  words  relating  to  the  office  of 
postmaster  were  not  actionable.  The  plaintiff  gave  evidence  of 
his  good  character  to  rebut  the  proof  introduced  as  a  justifica- 
tion to  that.portion  of  the  article  relating  to  the  bank 
and  the  collector. 


Pktbbs,  J.,  before  whom  the  cause  was  tried,  charged  the 
jury  as  follows:  **  This  is  an  action  of  trespass  on  the  case  for 
w^ftlriiig  and  publishing  a  libel,  or  written  slander,  of  the  plaint- 
iff, the  essence  of  which  is  fidsehood  and  malice,  which,  in 
legal  understanding,  is  willfulness,  or  the  doing  of  a  wrong  act 
willfully.    The  publication  complained  of  is  admitted  to  have 
been  made  by  the  defendant;  and  he  has  admitted  to  prove  it; 
with  what  success,  you  are  now  to  decide.    The  plaintiff's  dec- 
laration contains  five  specifications  of  libelous  matter  in  this 
publication,  and  construes  them  by  innuendoes  or  explanationsof 
their  meaning,  according  to  his  views.    The  three  first  may  be 
resolved  into  the  general  charge  of  being  an  infidel,  attempting 
to  propagate  infidelity  and  destroy  the  religious  institutions  of 
this  state.    By  an  infidel  is  to  be  understood  a  person  educated 
a  christian  who  denies  the  being  of  a  Ood,  or  any  one  of  the  per- 
sons in  the  Holy  Trinity  to  be  Ood,  or  asserts  that  there  are  more 
Oods  than  one,  or  denies  the  christian  religion  to  be  true,  or  the 
Holy  Scriptures  of  the  Old  and  New  Testaments  to  be  of  divine 
authority;  which  are  crimes  punishable  by  statute.    The  other 
spedfid^ons  are  for  malconduct  in  the  offices  of  collector,  post- 
master and  bank  director.    By  the  laws  of  the  United  States,  a 
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eolleotor  of  internal  revenue  and  direct  taxes  is  entitled  to 
commission  on  those  taxes  only  in  case  of  aotnal  distress  and 
sale.  But  if  the  plaintiff  has  honestly  taken  this  commission 
by  mistake,  or  a  mistaken  constmction  of  the  law,  he  cannot 
be  said  to  be  unfair,  partial  or  unjust.  As  the  publication  is 
admitted,  you  have  only  to  inquire  whether  it  be  true  or  false; 
and  whether  the  innuendoes  or  explanations  of  its  meaning  by 
the  plaintiff  are  substantially  correct  or  not.  Judges  and  juries 
are  to  understand  this  publication  as  others  do.  You  will, 
then,  take  this  case  into  consideration,  and  if  you  find  that  the 
fair  import  of  this  publication  is  as  explained  by  the  plaintiff, 
and  that  the  defendant  has  failed  to  prove  the  specificationa 
thereof,  as  alleged  in  the  declaration,  or  any  of  them,  to  be  true, 
your  verdict  will  be  for  the  plaintiff  to  recover  of  the  defendant 
such  sum  in  damages  as  you  may  think  just  and  reasonaUe; 
otherwise,  your  Terdict  will  be  for  the  defendant." 
Verdict  for  the  defendant,  and  motion  for  a  new  triaL 

DaggeU  and  StapleB^  in  support  of  the  motion. 

N.  Smiih  and  B.  L  IngenM^  contra. 

HoBKEB,  0.  J.  In  the  opinion  which  I  am  now  to  express  on 
this  case,  I  shall  waive  considering  the  objections  made  to  that 
part  of  the  charge,  which,  after  mentioning  what  is  understood 
by  being  an  infidel,  declares  that  the  acts  specified  **  are  ciimea 
punishable  by  statute."  Whether  there  is  such  a  repugnance 
between  the  constitution  and  the  law  referred  to,  as  necessarily 
to  imply  a  negative  of  it,  and  amount  to  an  implied  repeal,  I 
have  not  had  leisure  to  examine.  The  result  to  which  I  shall 
come  renders  it  unnecessary  to  determine  the  question;  and  for 
this  reason  I  shall  pass  it  by,  without  the  expression  of  an 
opinion. 

In  the  suggestions  which,  at  this  time,  I  intend  to  make,  I 
shall  pursue  an  order  different  from  that  which  was  adopted  by 
the  counsel.  Those  objections  to  the  proceedings  below  which 
I  consider  as  uutenable,  I  shall  first  attend  to,  and  then  recur 
to  others,  which,  in  my  judgment,  are  of  a  different  description. 
By  way  of  preliminary,  I  veill  state  what  it  is  that  constitutes  a 
libel.  It  is  defined  by  Hawkins,  in  his  Pleas  of  the  Crown, 
book  1,  c.  73,  p.  193,  to  be  "  a  malicious  defamation,  expressed 
either  in  printing  or  writing,  and  tending  either  to  blacken  the 
memory  of  the  dead,  or  the  reputation  of  one  who  is  alive,  and 
to  expose  him  to  public  hatred,  contempt  or  ridicule."  On  thia 
principle,  it  has  been  adjudged  that  a  writing  which  declared 
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that  a  person  stunk  of  brimstone  and  bad  the  itoh,  was  libelous, 
TUtien  T.  Montiey,  2  Wils.  408,  because  it  might  be  the  means 
of  exolnding  him  from  society.  A  letter  calling  a  man  a  villain 
is  libelons,  and  has  so  been  determined:  Bdl  t.  Stone,  1  Bos.  & 
P.  881.  In  Steele  t.  SouUiwick,  9  Johns.  214,  which  was  an 
action  founded  on  a  libel  for  saying  of  the  plaintiff  "  he  is  no 
slouch  at  swearing  to  an  old  story,"  the  words  were  deemed 
actionable,  and  for  this  reason:  tiiat  although  they  did  not 
import  perjury,  in  the  legal  sense,  they  held  the  plaintiff  up  to 
contempt  and  ridicule,  as  being  so  tiioughtless  or  immoral  as 
to  be  regardless  of  the  obligations  becoming  a  witness.  And  a 
written  representation,  imputing  improper  motiyes  to  a  district 
attorney,  in  the  performance  of  his  official  duty,  has  been  con< 
dered  a  libel.  It  is  because  the  imputations  are  written,  and 
may  drculate  eztensiTely,  and  never  be  forgotten,  that  the  law 
respecting  libels  is  so  different,  as  it  is,  from  the  rules  relative  to 
Terbal  sluider. 

After  reflecting  on  these  principles,  I  am  prepared  to  give  an 
opinion  on  the  omission  of  the  judge  to  charge  the  jury  that  the 
words  spoken  in  the  convention  were  not  actionable.  When 
that  body  was  devising  and  framing  a  constitution  for  the  state, 
it  was  said  of  the  plaintiff,  and  after  verdict  it  must  be  consid- 
ered as  having  been  said  falsely  and  maliciously,  that  ''he 
openly  avowed  the  opinion  that  government  had  no  more  right 
to  provide  by  law  for  the  support  of  the  worship  of  the  Supreme 
Being  than  for  the  support  of  the  worship  of  the  devil."  A 
sentiment  so  irreverent  towards  the  Greater  and  Oovemor  of 
the  world,  and  so  analogous  to  the  modes  of  thinTring  habitual 
to  unbelievers  and  profligate  men,  would  disgrace  any  person 
who  was  not  a  professed  infidel.  Taking  it  for  granted,  as  we 
are  bound  to  do,  on  the  falsification  of  this  charge  by  the  jury, 
that  the  plaintiff  in  his  tenets  is  a  christian,  the  injury  accruing 
to  him  from  the  preceding  imputation  must  necessarily  be  great. 
If  believed,  it  can  scarcely  fail  to  deprive  him  of  the  esteem  of 
niankind,  exclude  him  from  intercourse  with  men  of  piety  and 
virtue,  and  render  him  odious  and  detestable.  The  evidence  of 
this  need  not  be  labored — ^it  is  intuitive;  and  every  man  who 
has  a  common  share  of  intellect  and  reputation  knows  that  a 
charge  against  him  of  this  description  would  awaken  all  his 
resentment,  and  deprive  him  of  peace  until  be  had  successfully 
repelled  it. 

I  shall  next  consider  the  objection  to  the  account  of  the  de- 
bates in  convention,  reported  by  the  defendant,  and  admitted 
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to  show  that  the  publioatioii  of  the  preceding  words  was  false 
and  malicious.  To  the  competency  of  the  testimonj,  proceed- 
ing from  the  pen  of  the  defendant,  no  objection  has  been,  or 
can  be  made.  It  was  equally  dear  that  it  was  relevant.  It 
stands  on  the  same  ground  as  a  verbal  representation,  made 
by  the  defendant,  of  what  occurred  in  the  convention,  or,  of  a 
letter  written  by  him  to  a  friend.  In  either  of  these  cases,  it 
would  conduce  to  prove  the  malice  and  falsity  of  the  puUioa- 
tion  on  this  subject,  if  the  defendant  was  silent  relative  to  the 
obnoxious  expression,  which  he  afterwards  thought  fit  to  im- 
pute to  the  plaintiff.  I  cannot  but  think,  that  the  deliberate 
report  of  the  debates  in  the  convention  by  a  person  who,  it 
must  be  presumed,  meant  to  publish  them  faithfully  and  com- 
pletely, is  higher  evidence  that  he  omitted  nothing  TnatAriiil 
than  a  mere  verbal  conversation  would  be.  And  when  it  is  con- 
sidered that  the  sentiment  said  to  be  expressed  by  the  plaintiff 
was,  by  the  defendant,  deemed  so  derogatoiy  to  his  character, 
as  to  be  published  to  the  world,  among  other  weighty  imputa- 
tions, it  is  not  believed  that  he  would  have  omitted  it  in  the 
publication  of  the  debates,  had  the  fact  existed.  It  is  true  that 
the  opinion  might  have  been  expressed  by  the  plaintiff  when  the 
defendant  was  not  present;  but  of  this,  if  there  was  proof,  he 
might  have  taken  benefit  before  the  jury.  In  the  absence  of 
testimony,  it  is  a  fair  and  reasonable  presumption,  that  the  re- 
porter of  the  conventional  debates  was  present,  without  inter- 
mission, as  he  ought  to  have  been,  to  perform  the  duty  he  as- 
sumed; and  it  is  no  hardship  to  place  on  him  the  burden  of 
showing  that  he  was  absent,  at  the  time  when  the  words  pub- 
lished were  supposed  to  have  been  spoken,  and  of  pointing  out 
ihe  source  from  whence  he  derived  his  information. 

The  letter  of  the  commissioner  of  the  revenue  to  repel  the 
charge  of  unfairness  and  partiality,  in  refusing  to  receive  the 
payment  of  a  tax  in  Middletown  Bank  bills,  was  duly  admitted 
in  evidence.  Acting  pursuant  to  instructions  derived  from  the 
superintendent  of  the  department  for  the  collection  of  taxes, 
decisively  rebutted  the  charge  made  against  the  plaintiff;  and 
the  objection  rests  on  no  higher  ground  than  this,  that  when  a 
person  is  calumniated  and  rendered  odious,  he  may  not  adduce 
the  most  opposite  evidence  to  show  the  impartiality  and  in- 
tegrity of  his  conduct. 

The  uniform  profession,  conduct  and  conversation  of  the 
plaintiff,  from  his  youth  up,  was  proper  testimony  to  repel  the 
charge  of  infidelity.     The  precise  point  was  decided  by  the  su- 
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pzeme  court  in  CurHas  t.  Strong,  as  will  appear  to  any  one,  who 
^OBsolia  the  treatifio  on  evidence,  by  the  late  0.  J.  Swift,  p.  48. 
The  propriety  of  the  evidence  is  too  obvious  to  be  questioned. 
It  is  the  best  proof  the  nature  of  the  case  admits  of.  From  the 
life  and  conversation  of  a  man,  viewed  conjointly,  men  in  pri- 
Tate  life  form  an  opinion  of  his  character;  and  courts  and  jurors 
must  form  their  opinions  in  the  same  manner.  True  it  is,  a 
man  may  display  the  hypocrite;  and  he  may,  and  often  does  it 
more  successfully  by  his  actions  than  by  his  words.  But  it  is 
not  thence  to  be  inferred,  that  his  actions  are  no  evidence  in  his 
favor,  when  the  inquiiy  is  as  to  the  regularity  and  piety  of  his 
life.  The  conversation  of  a  man  for  successive  years  on  the  in- 
quiries concerning  his  faith  and  the  operatidns  of  his  heart,  is  a 
fact;  it  is  part  of  the  res  gesla;  and  by  the  fireside  eveiy  man 
has  a  recurrence  to  it,  to  ascertain  the  integrity  of  his  fellow- 
men,  whether  the  conversation  is  for  him  or  against  him.  The 
same  recurrence,  and  for  the  same  reason,  must  be  had  in  a 
<court  of  justice,  or  we  must  reject  both  actions  and  words,  when 
we  are  in  search  after  character.  If  the  words  and  actions  har- 
monize, they  form  a  united  whole;  and  every  man  who  exhibits 
a  good  conversation  out  of  his  lips,  as  well  as  a  fair  example  in 
his  life,  is  entitled  to  the  benefit  of  both,  at  all  times  and  in 
all  places. 

But  if  the  observations  made  are  founded,  the  testimony  was 
admitted  merely  to  rebut  evidence  of  the  plaintiff's  infidelity, 
which  was  never  a  point  in  issue  between  the  parties.  If  this  is 
correct,  the  defendant  has  no  cause  of  complaint,  as  the  plaint- 
iff's evidence  alone  destroyed  testimony  on  his,  the  defendant's, 
part,  which  should  never  have  been  heard. 

To  decide  what  matters  were  in  issue,  we  must  first  ascertain 
what  were  the  false  and  calumnious  charges  of  which  the 
plaintiff  complained.  The  defendant  charged  on  the  plaintiff 
the  foUowing  misconduct:  that  "  he  seduced  his  early  compan- 
ions to  join  an  infidel  club,  by  him  and  others  set  up  and  sup- 
ported;" that  **  he  had  attempted  to  destroy  all  the  religious 
institutions  of  the  state,"  and  that  "he  had  insulted  the 
clergy,  who  had  offered  their  services  in  the  parish  where  ho 
resided."  Now  suppose  the  defendant  had  pleaded  a  special 
justification,  and  it  cannot  be  denied  that  in  his  proof  he  is  held 
to  the  same  rules  as  if  the  plea  had  been  made,  what  would  have 
been  his  plea  ?  That  the  plaintiff  was  an  infidel  ?  No;  it  would 
not  have  met  a  single  assertion  the  defendant  had  made.  Every 
person  will  perceive  that  the  plaintiff  must  have  been  an  infidel,  if 
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the  facts  stated  were  tme;  but  infideliiy  was  not  directly  charged 
on  him.  It  was  something  worse  than  infideliiy  itself.  It  was 
the  charge  not  of  want  of  faith,  but  of  bad  practice;  not  of 
opinion,  but  of  conduct.  A  man  may,  in  his  opinions,  be  an  in- 
fidel, and  for  the  most  part  may  keep  them  to  himself,  or  he 
may  converse  freely  in  all  companies,  and  avow  his  tenets;  or, 
with  a  zeal  worthy  of  a  better  cause,  he  may  establish  infidel 
dubs,  and  seduce  the  young  and  unwary  to  become  members  of 
them.  To  be  called  an  infidel  is  highly  reproachful;  but  it  is 
is  worse  to  be  charged  with  free  and  open  conversation  in  sup- 
port of  infidel  principles;  and  worst  of  all,  to  be  represented  as 
making  efforts  by  schools  and  other  institutions  to  propagate 
irreligious  tenets.  !Now  he  who  makes  the  latter  charge,  can 
only  justify  by  proof  co-extendve  with  it;  and  it  is  of  no  avail, 
when  he  has  imputed  to  a  person  bad  conduct,  to  offer  proof  of 
innocent  principles.  I  am  dear  then,  that.the  infideliiy  of  the 
plaintiff  ought  never  to  have  been  a  question  at  the  trial  of  this 
cause,  and  that  no  complaint  can  legally  arise  from  having  in 
any  manner  defeated  the  evidence  of  the  defendant  on  this 
point:  HiUden  v.  Mercer,  Oro.  Jac.  677;  SmUhiee  v.  Harriaon,  1 
Ld.  Baym.  727;  BulL  N.  P.  9;  Andrem  v.  Vanduaer,  II 
Johns.  88. 

There  remains  to  be  considered  two  objections,  the  order  of 
which  I  shall  iuTcrt.  To  rebut  the  proof  introduced  on  the 
part  of  the  defendant,  adduced  to  establish  the  truth  of  his 
charges  against  the  plaintiff's  conduct  as  collector  of  the  rev- 
enue and  bank  director,  evidence  vms  admitted  on  the  part  of 
the  plaintiff,  to  show  that  he  had  ever  sustained  the  character 
of  an  honest  man.  The  matter  in  issue  here  was  conduct,  not 
character.  The  charge  on  the  plaintiff  was  that  of  having 
exacted  money  in  violation  of  his  official  duty;  and  to  this 
point  alone  should  the  testimony  have  been  received.  There  is 
no  pretext  for  the  assertion  that  such  evidence  was  ever  before 
admitted.  The  decisions  in  Westminster  hall,  in  the  neighbor* 
ing  states  and  in  our  own  state,  all  harmonize  on  this  subject 
"In  ordinary  cases,  where  the  defendant's  character  is  not 
called  in  question,  otherwise  than  by  charging  him  with  fraud 
or  misconduct,  it  is  not  admissible  to  produce  any  proof  to  sup- 
port or  impeach  his  character:"  Swift's  Ev.  140.  And  as  the 
plaintiff  derives  no  support  from  adjudged  cases,  as  little  is 
derivable  from  principle.  It  is  not  only  in  contravention  of 
the  fundamental  rule,  that  evidence  shall  be  confined  to  the 
issue  to  admit  such  testimony,  but  it  would  be  infinitely  danger- 
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ous  to  the  admixiistzation  of  jostioe.  Inatead  of  meeting  a 
charge  of  xniBOondoct  by  testimony  eTuiciTe  of  not  having  mi»> 
eonductedy  general  character  would  become  the  principal  evi- 
dence in  most  cases;  and  he  who  could  throng  the  court  with 
witnesses  to  establish  his  reputation  in  general,  would  shelter 
himself  from  the  wrongs  he  had  perpetrated.  In  criminal 
cases,  by  way  of  exception,  the  prisoner  is  pennitted  to  adduce 
his  general  character  in  opposition  to  a  specific  charge.  But 
the  rule  has  not  been,  and  ought  not  to  be,  extended  further. 
Had  the  plaintiff  offered  general  character  in  evidence,  on  the 
points  on  which  the  charges  were  made  against  him,  the  long 
practice  of  our  courts  would  have  sanctioned  the  admission  of 
such  testimony  to  enhance  damages,  but  it  would  not  have  been 
received  for  any  other  purpose. 

The  plaintiff  received  five  per  cent,  commissions  in  instances 
where  there  had  been  no  actual  distress  and  sale;  and  that  he 
had  legal  authority  for  this,  the  counsel  have  contended.  I 
have  critically  examined  the  twenty-sixth  section  of  the  act  re^ 
f  erred  to,  on  which  this  question  depends,  and  am  satisfied  that 
the  law  did  not  authorize  the  conmussions  collected.  After 
having  designated  the  mode  of  proceeding  against  the  properij 
of  a  person  who  has  omitted  to  pay  his  tax,  the  act  provides, 
that  in  case  of  distress,  the  goods  distrained  shall  be  restored  to 
the  owner  prior  the  sale,  on  payment  or  tender  of  the  full 
amount  demanded,  with  the  levying  fee  and  reasonable  ex- 
penses for  the  custody.  Even  at  this  period,  after  distress,  no 
commissions  are  payable.  But  if  the  property  is  sold,  then 
five  per  cent,  is  allowed  to  the  officer,  charged  with  the  collec- 
tion of  the  tax,  for  his  own  use.  The  assertion  of  the  judge 
was  correct,  when  he  declared  **  that  the  collector  was  entitied 
to  a  commission  on  those  taxes,  only  in  case  of  an  actual  dis- 
tress and  sale." 

It  only  remains  to  consider  whether  the  residue  of  the  charge 
on  this  point,  viz.:  that,  ''if  the  plaintiff  had  honesUy  taken 
the  commission  by  mistake,  he  coidd  not  be  said  to  be  unfair, 
partial,  or  unjust/'  is  legally  correct.  The  mistake  alluded  to 
was  a  supposed  misconstruction  of  the  law.  The  charge  made 
against  the  plaintiff  was  that  of  unfairness  and  partiality  in 
exacting  a  greater  sum  than  the  law  authorized.  On  this  sub- 
ject, in  my  judgment,  tho  opinion  of  the  judge  was  incorrect. 
Had  there  been  a  common  usage,  sanctioned  by  courts  of  jus- 
tice, allowing  the  commissions  in  the  case  alluded  to,  the 
decision  by  Bewail,  J.,  in  CommonweaUh  v.  Shed,  1  Mass.  229, 
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would  hATO  given  it  counienanoe.  For,  in  that  case,  although 
the  officer  took  his  fees  beyond  those  allowed  by  statute,  it  was 
agreed,  by  the  counsel  on  both  sides,  that  the  usage  in  the 
county  had  been  uniform,  in  taxing  the  sum  complained  of,  in 
favor  of  officers.  Here  nothing  of  that  nature  is  pretended, 
and  the  jury  have  been  permitted  to  inquire  whether  the  law 
had  not  been  misconceived  without  any  testimony  before  them 
directed  to  that  object. 

The  general  principle,  that  ignorance  of  law  is  no  excuse,  for 
aught  that  I  can  discern,  applies  to  this  case  with  its  full  force. 
It  is  a  maxim  founded  in  sound  policy  and  general  convenience, 
nnd  seems  to  be  essentially  necessary  to  be  adhered  to.  If  the 
prisoner  prosecuted  for  a  crime  might  allege  his  ignorance  of 
law,  it  would  strike  at  the  foundation  of  the  criminal  code,  and 
render  the  oommuniiy  unsafe.  The  same  may  be  said  as  to 
wrongs  done  toward  an  individual,  and  to  contracts  made  with 
him.  If,  in  either  case,  he  could  allege  his  ignorance  of  the 
law,  he  might  evade  his  contracts  and  commit  wrongs  vritb 
impunity:  Oamery  v.  Bond,  3  Mau.  &  Sel.  878;  BUbie  v» 
Lwndey,  2  East,  469;  Srubane  v.  Dacres,  6  Taun.  148;  Lowry  v. 
Bourdieu,  Doug.  468.  It  may  sometimes  happen  that  this 
maxim  of  hiw,  like  other  general  principles,  will  produce  disad* 
vantage  unjustly  to  an  individual  But  this  is  the  condition  on 
which  all  general  rules  are  adopted.  Partial  inconveniences  is^ 
the  invariable  consequence;  but  the  predominance  of  general 
good,  notwithstanding,  authorizes  their  being  established.  An 
officer  may  very  honestly  take  illegal  fees  through  ignorance  of 
law,  but  if  this  were  to  be  an  admitted  inquiry,  it  would  be 
endless  and  dangerous  in  the  extreme.  If  the  rule  were  to  be 
mitigated  or  varied,  one  would  think  it  ought  to  be  when  a 
person  is  prosecuted  criminally  for  something  which  involves 
the  severest  consequences.  But  in  that  case  it  eould  not  be 
done,  nor,  in  my  judgment,  can  it  in  this.  I  am  of  opinion 
that  the  plaintiff  was  estopped  from  resorting  to  the  permitted 
inquiry,  and  if,  through  ignorance  of  law,  he  took  illegal  fees, 
that  he  cannot  justiiiy  himself  in  the  manner  which  the  ]udg» 
permitted. 

The  other  judges  were  of  the  same  opinion. 

New  trial  to  be  granted. 

This  OMa  will  be  found  extensively  died  In  TowadMnd  «a  Blaiidar  mat 
libel,  S  ed.,  as  to  the  various  pointi  here  dedded. 


J 
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Rapelte  v.  Bailet. 

[3  Oonr.  48a] 

When  FKomBS  a  Guaiulntt. — ^A  promise  in  wiitiiig  Btaiing  that  the  pram* 
iMr  will  hold  himaelf  acooimtable  for  the  value  of  the  gooda  the  promiflee 
■bould  be  disposed  to  fonuBh  to  a  third  person,  np  to  a  certain  amount, 
should  the  third  person  not  pay  as  agreed  upon,  is  a  conditional  guar- 
anty; and  the  promisor  is  entitled  to  notice  of  the  acceptance  of  his  pro* 
posaly  the  amount  of  goods  furnished  in  pursuance  thereof,  and  of  the 
terms  and  time  of  payment,  before  he  could  be  held  liable. 

AUiiBTWO  Noncx. — ^Where  notice  is  by  law  necessary,  the  general  averment, 
whereof  the  defendant  had  due  and  legal  notice,  is  not  sufficient;  the 
notice  must  be  particularly  set  forth. 

AasmmiT.  The  deolaration  contained  seyen  coontR.  The 
fizBi  count  alleged  a  promise  by  defendant,  Boger  Bailey,  to 
pay  to  plaintiffs,  absolutely,  the  yalue  of  certain  goods  fur^ 
nished  to  his  brother,  Boswell.  The  second  count  alleged  a 
promise  to  pay  at  the  time  agreed  upon  by  Boswell,  of  which 
time,  it  was  alleged,  defendant  had  notice.  The  third  count 
alleged  a  promise  in  a  similar  form.  The  fourth  count  was  on 
a  quarUum  tneruil;  the  fifth,  like  the  last,  alleging  a  delivery  to 
the  defendant;  the  sixth  count  was  for  goods  sold  and  delivered 
to  the  defendant.  The  seventh  count  set  forth  the  promise  to 
pay  for  goods  furnished  Boswell,  and  alleged  further  that  the 
latter  had  given  his  promissory  note  for  the  value  of  the  goods, 
but  that  he  had  become  insolvent  and  the  note  remained  un*. 
paid,  of  which  defendant  was  averred  to  have  had  notice.  Plea, 
non-OBsumpgU.  The  written  promise  of  the  defendant  to  pay 
for  the  articles  furnished  appears  from  the  opinion.  The 
defendant  requested  an  instruction  to  the  jury  that  the  letter  of 
credit  was  not  a  direct  and  original  undertaking  on  his  part, 
and  that  he  was  not  liable  without  an  averment  and  proof  of 
special  notice.  The  judge  refused  this  instruction,  and  charged 
that  the  letter  was  a  direct  and  original  undertaking  on  the 
part  of  the  defendant.  Verdict  for  the  plaintiff,  and  motion  for 
anew 


Cleveland  and  Welch,  in  support  of  the  motion. 

MU,  centra,  to  show  that  the  letter  in  question  was  a  direct 
and  original  undertakiDg  on  the  part  of  the  defendant,  cited 
Neweon  v.  Storrs,  2  Boot,  441;  WiUiama  v.  Granger,  4  Day,  4i4; 
Hunt  V.  Adam»,  5  Mass.  358  [4  Am.  Dec.  68];  Bailey  v.  Freeman, 
11  Johns.  221  [6  Am.  Dec.  371];  Leonard  v.  Vredenburgh,  8  Id. 
29  [6  Am.  Dec.  317];  Stadt  v.  Lill,  9  East,  348.    To  prove  that 
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notice  to  defendant  was  unneoeBsaxy,  it  being  inenmbent  upon 
him  as  guarantor  to  take  notice,  ooonsel  farther  cited  1  Chit. 
PI.  821;  WiUiafM  ▼.  Granger,  4  Day,  4M;  Letii  t.  Paddford,  10 
Mass.  230,  288  [6  Am.  Dec.  119];  Eening'soase,  Ore.  Jac.  483; 
SomersaU  v.  Bametby,  Id.  228;  BrooJobank  v.  Taylor,  Id.  685; 
Eaa  Y.  noraughgood,  Oro.  Eliz.  884. 

PsTBBS,  J.  The  declaration  contains  seven  counts.  The 
object  of  the  pleader  in  ringing  so  many  changes  on  a  plain, 
concise  written  contract,  is  not  apparent.  I  mention  this  cir- 
cumstance merely  to  express  the  regret  I  feel,  when  called  to 
witness  a  departure  from  the  simplicity  of  our  ancient  practice, 
so  much  better  calculated  to  administer  speedy  and  substantial 
justice,  than  the  labyrinths  of  British  models,  which  are  as  use- 
less to  us  as  the  tities,  as  the  robes  and  the  wigs  of  their  rev- 
erend judges. 

To  support  this  declaration  the  plaintiffs  gave  in  evidence  a 
letter  from  the  defendant  in  these  words:  **  Messrs.  Bapelye  & 
Purdy:  Gentiemen,  my  brother,  Boswell,  is  wishing  to  go  into 
business  in  New  York,  by  retailing  goods  in  a  small  way. 
Should  you  be  disposed  to  furnish  him  with  such  goods  as  he 
may  call  for  from  three  hundred  to  five  hundred  dollars  worth, 
I  will  hold  myself  accountable  for  the  payment,  should  he  not 
pay,  BB  you  and  he  shall  agree*  Soger  ^dley.'*  This  the  de- 
fendant contended  was  a  collateral,  and  not  a  direct  undertak- 
ing, and  did  not  entiUe  the  plaintifb  to  recover,  without  aver- 
ring and  proving  a  special  notice,  and  requested  the  judge  so  to 
instruct  the  jury.  But  the  judge  informed  them  that  this  letter 
was  ''a  direct  and  an  original  undertaking,''  meaning  as  I  un- 
derstood the  motion,  that  it  rendered  the  defendant  liable  as 
principal,  and  not  as  a  guarantor.  By  the  terms  of  this  letter 
Boswell  Bailey  was  to  become  the  purchaser  and  debtor,  and 
the  defendant  a  mere  surety,  and  his  contract,  when  accepted, 
was  literally  and  stricUy  a  guaranty.  *'I  will,''  said  the  de- 
fendant, **  hold  myself  accountable  for  the  payment,  should  he 
not  pay  as  you  and  he  shall  agree."  The  acceptance  of  this 
proposition,  the  amount  of  credit  given  under  it,  the  time  and 
terms  of  payment  agreed  on,  were  never  made  known  to  the  de- 
fendant until  the  commencement  of  this  suit.  The  averment 
**  whereof  the  defendant  had  due  and  legal  notice,"  is  sufficient, 
it  is  no  more  than  lid  saepius  requisUua,  and  would  have  been 
cause  of  demurrer,  and  not  of  a  new  trial,  were  it  not  for  the 
rule,  that  such  defects  are  cured  by  verdict.  But  where  notice 
and  request  are  by  law  necessaiy,  there  the  general  averment 
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irfll  not  be  snffldent,  but  it  most  be  partioalarly  set  forth,  that 
the  court  may  judge  whether  the  notice  or  request  was  Bu£Scient: 
1  Chit.  PL  819;  WaOia  t.  SooU,  1  Str.  88.  Thus  in  Pacb  y. 
JiethMf  Poph.  160,  the  opinion  of  the  court  was  etroDgly, 
<<  that  tiie  plaintiff  ought  to  have  alleged  the  request  specially, 
and  certainly  in  time  and  place,  because  the  fact  is  trarersable." 
In  Ped  T.  Tuilock,  1  Bos.  &  P.  419,  Eyre,  C.  J.,  seems  to  have 
been  of  opinion,  that  in  guaranties  for  good  behavior,  notice  of 
jtny  embeoslement  ought  to  be  given  in  a  reasonable  time;  and 
in  Biuadl  v.  Clark,  7  Oranch,  69,  it  was  distinctly  holden  by  the 
supreme  court  of  the  United  States,  that  if  the  contract  in  that 
isase  had  been  a  guaranty,  it  would  have  been  the  duty  of  the 
plaintiff  to  give  immediate  notice  to  the  defendant  of  the  extent 
of  his  engagement.  I,  therefore,  think  that  the  judge  ought  to 
have  directed  the  jury  to  find  for  the  defendant,  unless  it  v?aa 
proved  that  he  had  such  notice. 

If  this  reasoning  be  correct,  a  new  trialmust  begianted.  But 
the  motion  presents  other  grounds.  The  letter  in  question 
proves  neither  count  in  the  declaration.  I  take  the  law  to  be 
settled,  that  where  there  is  an  express  contract,  it  extinguishes 
the  implied  one:  ShdUm  v.  Darling^  2  Oonn.  436.  In  Cutter  v. 
PotoeS,  6  T.  B.  820,  824,  Lord  Eenyon  says, ''  that  where  the 
parties  have  come  to  an  express  contract,  none  can  be  implied, 
has  prevailed  so  long  as  to  be  reduced  to  an  axiom  in  the  law.'' 
Jknd  the  defendant  ought  to  have  notice  by  the  declaration  that 
he  is  sued  upon  it:  WesUm  v.  Downes,  Doug.  23.  And  every 
such  contract  must  be  proved  as  laid:  Choinnet  v.  PhiOips,  8  T. 
B.  643,  646;  Bristaw  v.  Wright,  Doug.  640;  Anon.,  1  Ld.  Baym. 
735;  Saxton  v.  Johnson,  10  Johns.  418;  Ihompson  v.  Jameson,  1 
€ranchv  282;  PhU.  Ev.  168. 

The  letter  in  question  furnishes  evidence  of  an  express  con- 
tract;  and,  therefore,  does  not  support  a  general  indebUaJtvjs  os- 
munpsU,  as  laid  in  the  fourth,  fifth  and  sixth  counts.  It  is  a 
collateral  undertaking  to  pay,  if  the  debtor  did  not;  and,  there- 
fore, did  not  authorize  the  plaintiffs  to  make  their  charge  to 
the  defendant  directly,  as  laid  in  the  third  count.  The  two 
first  counts  being  special,  must  be  proved  as  laid.  In  the  first 
it  is  averred  that  the  defendant  promised  to  be  answerable  for 
the  money  at  the  proper  time  of  payment.  But  the  defendant 
said,  **  I  will  hold  myself  accountable  for  the  payment,  should 
he  not  pay  as  you  and  he  shall  agree."  In  the  second  count  it 
is  averred,  ''that  the  defendant  promised  that  said  money 
should  be  regularly  paid  as  said  Boswell  should  agree,"  abeo* 
lately.    But  the  promise  is  conditional. 
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The  soTenth  count  not  only  sets  out  a  oontxaot  variant  from 
the  guaranty,  but  a  waiver  or  extiuguishment  thereof  by  a  new 
obligation  from  the  principal  debtor.  This,  according  to  ihe 
civil  law  whence  most  of  our  principles  relative  to  contracts  are 
derived,  is  a  discharge  of  the  guaranty.  Thus  saith  Pothier, 
Treatise  on  Obligations,  part  2,  c.  6:  ''As  suretyship  is  an  ac* 
cessory  obligation  to  that  of  the  principal  debtor,  the  extinction 
of  the  principal  obligation  carries  with  it  the  extinction  of  the 
suretyship  also.  Likewise,  the  security  is  discharged  by  the 
novation  that  is  made  of  the  debt;  for  the  securiiy  can  no 
longer  be  bound  for  the  first  debt  for  which  he  became  securiiy 
of  the  debtor,  since  it  no  longer  exists,  having  been  extin- 
guished by  the  novation.'*  Though  this  is  not  a  common  law 
authority,  '*  the  greatest  portion  of  it,"  according  to  Sir  Wil- 
liam Jones,  **  is  law  at  Westminster  as  well  as  at  Orleans. '^ 
The  same  doctrine  is  laid  down  by  Domat,  lib.  8,  tit.  4,  sec.  5. 
**  U  the  debt  is  innovated  between  the  creditor  and  the  debtor, 
without  the  surety's  obliging  himself  anew,  his  obligation  doea 
not  subsist  any  longer." 

I  advise  a  new  trial. 

The  other  judges  were  of  the  same  opinion,  except  Hosioee^ 
O.  J.,  who  having  been  absent  when  the  ease  was  aigoed,  gave 
no  opinion. 

New  trial  to  be  granted. 


Bailst  V.  Htds. 

[8  Oom.  468.] 

K?Ai>aHOS  iKAPmssiBLa  or  Slahdoi. — ^In  an  aotion  for  ilsideraiis  woid%. 
the  def endanti  to  mitigate  the  damagea,  and  repel  the  presnmptiQa  of 
malioe,  cannot  give  in  evidence  facta  of  which  he  waa  ignorant  at  the- 
time  of  uttering  the  words  complained  of. 

SULNDKR—EviDBNCx  uiTDKa  GsNXRAL  Issux. — ^Thc  defendant  in  an  aotio» 
of  slander,  nnder  the  general  issae,  cannot  give  evidence  of  the  tmth  of 
the  words  nsed  to  mitigate  the  damages.  Bat  evidence  is  admissible  in 
mitigation  to  prove  facts  that  wonld  afford  gronnd  for  suspecting^  though 
not  actually  proving  the  goilt  of  the  plainti£^  or  that  woold  rebnt  the 
presnmption  of  malice,  or  that  show  the  fame  of  the  plaintiff  to  have 
been  disparaged  by  reporta  of  similar  practices  as  imputed  to  him  by  the- 
defendant. 

Slahdxb.     General  issue  pleaded.    Yerdict  for  the  plaintiff; 
motion  for  a  new  trial.    The  case  appears  from  the  opinion. 

Cleavland,  in  support  of  the  motion,  cited  Jforris  v.  Duane^ 
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1  Binn.  90,  n;  Lamed  t.  Buffingion,  8  Mass.  546,  653  [8  Am. 
Beo.  185];  Brook  t.  Moniagtie^  Oro.  Jao.  91;  Northampton'^ 
case,  12  Go.  134. 

Goddard  and  D.  Young  ^  oonira. 

HoBMEB,  C.  J.  A  letter  oontaining  a  treasnxy  note  for  trails- 
mission  was  put  into  the  office  of  which  the  plaintiff  was  post* 
master.  The  defendant  said,  meaning  to  charge  him  with  lar- 
ceny,  that  "  he  had  never  sent  the  treasury  note  from  his  office, 
but  had  stolen  it.''  At  the  trial  the  defeudant  offered  to  proye, 
that  before  the  words  charged  in  the  declaration  were  spoken, 
the  plaintiff  had  said  that  **  the  treasury  note  never  left  the 
office."  He  likewise  proposed  to  evince  tiiat  after  the  speaking 
of  the  words,  the  plaintiff  affirmed  that  ''his  brother,  Samuel 
Bailey,  was  the  author  and  first  promulgator  of  the  story."  It 
was  not  pretended,  when  the  words  alleged  in  the  declaration 
were  spoken  by  the  defendant,  that  he  knew  the  plaintiff  had 
said  the  treasury  note  never  left  his  office;  or  that  the  plaintiff 
had  knowledge,  when  he  observed  that  the  defendant  had  made 
the  declaration  of  which  he  complains.  The  offered  testimony 
was  rejected;  and  to  review  this  decision  was  the  object  of  thA 
present  motion. 

There  can  be  no  reasonable  pretense  that  the  evidence  offered 
by  the  defendant  amounted  to  a  justification.  The  admission 
by  the  plaintiff,  if  it  ever  was  made,  that  the  treasury  note 
never  left  his  office,  falls  far  short  of  proving  a  felonious  taking. 
It  would  be  a  wauton  and  perverse  construction  of  language  to 
infer  larceny  from  an  expression  which  is  fully  satisfied  by  the 
supposition  of  an  innocent  mistake.  It  is  a  well-settled  rule 
that  the  truth  of  a  charge  is  not  admissible  in  mitigation  of 
damages:  Underwood  v.  Parke ^  2  Str.  1200;  Andrews  v.  VandiuBer, 
11  Johns.  88;  Kennedy  v.  Gregory,  1  Binn.  85;  Shepard  v.  Ifer- 
rOl,  13  Johns.  475;  VanAnkin  v.  Weet/aU,  14  Id.  232.  It  is 
equally  indisputable  that  evidence  which  falls  short  of  a  justifi- 
cation may  be  competent  to  mitigate  damages;  and  that  the 
defendant  on  the  general  issue  may  prove  in  mitigation  of  dam- 
ages such  facts  and  circumstances  as  show  a  ground  of  sus- 
picion, not  amounting  to  actual  proof  of  the  guilt  of  the  plaintiff: 
XnobeU  v.  Fuller,  Peake's  Ev.  287.  So,  if  any  facts  exist  which 
tend  to  ^imimali  the  presumption  of  malice,  they  are  compe* 
tent  proof:  Morris  v.  Duane,  1  Binn.  90,  n.  Or,  if  the  fame  of 
a  person  is  disparaged  hj  there  having  been  reports  in  the. 
neighborhood  that  he  had  been  guilty  of  practices  similar  to 
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those  imputed  to  him,  it  is  admissible  to  show  this  in  eridenoe: 
T.  Moor,  1  Man.  &  Sel.  285. 

But  these  various  principles  are  in  no  respect  aTailable  to  the 
defendant's  benefit.  In  the  first  place,  the  mere  admission 
that  the  treasury  note  had  neyer  left  the  plaintiff's  office,  is  of 
itself  insufficient  to  generate  even  a  suspicion  that  he  had 
feloniouslj  taken  it.  For,  although  the  facts  proved  need  not 
establish  the  truth  of  the  defendant's  charge,  they  certainly 
must  amount  to  something  more  than  vague  conjecture,  and 
must  at  least  establish  such  probability  as  would  influence  the 
opinion  of  a  man  of  sound  mind. 

The  malice  of  the  defendant  would  not  in  the  least  be  di- 
minished by  the  &cts  which  he  offered  to  prove,  because  they 
were  unknown  to  him  at  the  time  of  the  slander  complained  of. 
And  in  respect  of  the  plaintiff's  assertion  that  his  brother  was 
the  first  promulgator  of  the  scandalous  story,  this,  unaccompa- 
nied by  any  other  fact  or  circumstance,  could  have  had  no 
possible  effect  on  the  damages.  If  there  had  been  a  circula- 
tion of  the  slander  to  an  extent  so  considerable  as  to  have 
blemished  the  plaintiff's  character  before  the  defendant  com- 
menced the  propagation  of  the  scandalous  imputations  alleged, 
I  should  be  of  opinion  that  proof  of  this  &ot  would  be  admis- 
flible.  But  nothing  of  this  kind  appears  on  the  defendant's 
motion.  A  dedazation  made  by  the  plaintiff  that  his  brother 
bad  calumniated  him,  by  having  used  the  same  expression  as 
the  defendant  did,  would  be  of  no  imaginable  importance  in 
the  estimate  of  damages,  unless  there  had  been  offered  in  evi- 
dence other  facts  and  circumstances  from  which  it  might  be 
reasonably  inferred  that  this  calumny  had  injured  the  plidntiff'a 
reputation. 

The  defendant  must  render  it  reasonably  apparent  that  jus- 
tice has  not  been  done  him,  and  to  such  an  extent  that  in  the 
exercise  of  a  sound  discretion,  it  is  fit  there  should  be  a  new 
trial.  This,  in  my  judgment  he  has  not  done;  and  therefore  his 
motion  must  be  denied. 

The  other  judges  were  of  the  same  opinion.  New  trial  not 
to  be  granted. 

Ixi8w{ft  V.  Dkkerman,  81  Coim.  291,  Sanford,  J.,  says:  "Nomleof  law 
it  better  settled  than  that  in  actioiis  of  slander  the  defendant  shall  not  be 
permitted  to  prove  the  tmth  of  the  words  for  the  purpose  of  mitigating  the 
damages.  If  the  charge  is  tme,  that  may  be  pleaded  in  justifioation  and  most 
be  so  pleaded*  or  notice  of  justification  must  be  given  at  the  time  of  pleading 
or  it  cannot  be  proved  at  the  trial:  2  Selw.  K.  P.  1167;  BaOe^  r.  Hydt^  % 
Conn.  463;  2  Qrosnl.  Ev.  sec  424.** 


GASES 


SUPREME  COURT 


OF 

NEW  YOBK. 


Amory  V.  McGrbgob. 

(IB  Jonmar,  SS.] 

OF  Goods  CotrnLAxr  to  Law. — Goocb  ahipped  oontowy  to  tho 
Bon-intaraoDZto  Uw  of  the  United  States  are  immediately  foileitedy  and 
the  iifopetiy  of  the  owner  divested  by  the  aot  of  shipmoit;  hat  goods 
shifted  in  Gieat  Britain  after  the  dedaiation  of  war  were  not  Icnf sited 
hy  that  aot^  whioh  was  virtoally  ropealed  by  the  dedaiation  of  war. 

bamvo  WITH  BmcT.— AU  trsde  is  nnlawfnl  with  an  enemy  during  wari 
but  a  dtiaen  or  snbjeot  of  one  belligerent  may  withdraw  his  yiv\mij 
fromtheooontry  of  the  other,  prorideditisdone  within  a  reasonsble  tuns 
sfter  the  declaration  of  war^  and  that  does  not  i»'"»«^i^  go  to  the  enemy's 
ooontiy  lor  that  pnupose. 

VAMJuns  FOB  Nov-BnJTiBT.-^Ih  sn  aetum  lor  the  non-dsUreiy  of  goods 
at  a  port  of  destination,  the  measnie  of  dsnu^es  is  the  net  Tsfaie  of  ths 
goods  at  sooh  pork 

AmnjHFHfr  for  the  transportation  of  goods  on  board  the  ship 
Bidian  Hunter,  from  Liverpool  to  New  Orlean&  She  was  an 
American  ahip,  owned  by  an  American  citizen,  and  was  char- 
tered by  the  defendant,  a  dtisen  of  the  United  States,  then 
resident  in  Liverpool.  Maitland  &  Co.,  the  agents  of  the 
plaintifts,  citizens  of  the  United  States,  resident  in  New  Orleans, 
shipped  on  the  Indian  Hnnter  certain  articles  produced  and 
mann&ctared  in  Great  Britain  to  be  carried  and  delivered  to 
the  plaintifTs  at  New  Orleans.  Previous  to  the  shipment  of  the 
goods,  war  was  declared  by  the  United  States  against  Great 
Britain,  which  was  not  known  in  Liverpool  until  a  day  or  two 
after  they  were  shipped,  in  consequence  of  which  an  applicar 
tion  was  made  by  the  parties  interested  for  a  license  from  the 
British  government  to  protect  the  property  from  capture,  which 
was  granted,  and  the  vessel  then  sailed  for  New  Orleans.    On 
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the  nineteenth  of  Augost,  she  was  captured  by  a  British  pri- 
Tateer,  and  taken  into  New  ProTidence,  bat  haTing  the  license 
aforesaid,  was  released.    As  she  was  about  to  proceed  on  her 
voyage,  she  was  arrested  by  an  order  of  the  admiralty,  at  the 
instance  of  Peter  Mcti-regor,  who  was  on  board,  representing 
himself  the  agent  of  the  defendant.    The  order  stated  that  the 
master  was  about  to  proceed  to  New  Orleans,  where  the  ship 
and  cargo  would  be  seized  by  the  American  govemmenty  and 
forfeited,  for  a  Tiolation  of  the  laws  of  the  United  States, 
and  that  the  goods  would  therefore  be  lost  to  the  owners,  who 
were  British  subjects.    The  order,  however,  at  the  instance  of 
the  master  was  set  aside.    Thereupon,  at  the  request  of  the 
said  McGregor  and  one  Stewart,   the  agent  and  consignee 
of  the  defendant,  the  vessel  was  captured  as  prize  by  dap- 
tain  Boss,  of  the  British  vessel  Bhodian,  Boss  receiving  a 
bond  of  indemnity.    The  vessel  and  cargo  were  libeled,  and  an 
undelivexy  of  the  cargo  was  made  by  order  of  the  court  on  the 
petition  of  McGregor.    Olaims  were  filed  by  McGregor  and 
others  at  New  Providence;  and  among  others,  one  liGller,  of 
the  firm  of  Miller  &  Co.,  who  set  up  a  claim  on  behalf  of  Mait- 
land  &  Oo.;  but  it  did  not  appear  that  Miller  or  his  partneis 
had  authority  as  their  agents.    As  a  ground  for  the  claims,  it 
was  alleged  that  if  the  goods  were  transported  to  New  Orleans, 
they  would  be  seized  and  forfeited,  as  being  imported  in  viola- 
tion of  the  laws  of  the  United  States;  and  in  proof  thereof,  the 
claimants  produced  a  copy  of  a  circular  letter  from  the  secretazy 
of  the  treasuiy  to  the  various  collectors,  ordering  a  seizure  of 
vessels  and  goods  found  violating  the  law.    A  decree  was  pro- 
nounced in  favor  of  the  claimants,  and  the  goods  were  delivered 
to  Miller  &  Co.,  who  sold  the  same,  and  remitted  the  proceeds 
by  consent  of  both  parties  to  Maitland  &  Co.,  who  held  the 
same  without  prejudice  to  the  right  of  either  party.    The  jury 
found  a  verdict  for  the  amount  of  the  invoice,  adding  eighty 
per  cent.,  the  profit  for  which  they  would  have  sold  for  in  New 
Orleans,  and  interest  subject  to  the  opinion  of  the  court. 

D,  B.  Ogden  and  S,  Jones,  jun,,  for  plaintiflh. 

J.  T.  Irving  and  Colden,  conira. 

By  Court,  Thompsok,  C.  J.  The  first  question  that  arises  is^ 
whether  this  shipment  was  not  made  contrary  to  the  non-inter- 
course act,  so  that  the  goods  were  thereby  forfeited,  and  the 
plaintiffs'  title  gone.  If  the  non-intercourse  law  was  in  full 
force  and  operation  at  the  time  of  the  shipment,  I  do  not  see 


Jan.  1818.]  Ajcobt  v.  MoGbiegob.  207 

why  the  principles  which  governed  the  case  of  Fontaine  t. 
Phoenix  Ins.  Co.,  11  Johns.  293,  would  not  apply.  The  forfeit* 
ore  was  incurred  by  the  act  of  putting  the  goods  on  board,  with 
intent  to  import  the  same  into  the  United  States;  and  according 
to  the  principle  adopted  in  that  case,  the  owner  loses  his  right 
to  the  propevty  inmiediately  on  the  a>mmis8ion  of  the  act  which 
prodaces  the  forfeiture.  There  is,  however,  a  distinction  be- 
tween  the  two  cases.  Here  the  circumstances  may  warrant  the 
conclusion  that  the  shipment  was  made  under  an  impression 
and  belief  that  the  repeal  of  the  orders  in  council  would  ter- 
minate the  difbrenoes  between  the  two  nations,  and  that  the 
non-intercourse  act  would  not  be  enforced.  And  the  subse- 
quent act  of  the  second  of  January,  1818,  shows  the  reasonable- 
ness of  such  opinion  by  remitting  the  forfeiture  in  cases  where 
the  shipment  was  made  under  such  belief.  But  it  has  been  de- 
cided in  the  supreme  court  of  the  United  States  that  the  declar- 
ation of  war  virtually  repealed  and  annulled  the  non-intercourse 
act  as  between  us  and  Ghreat  Britain.  In  the  case  of  The  8aUy, 
8  Cranch,  884,  the  court  say,  the  municipal  forfeiture  under  the 
non-intercourse  act  was  absorbed  in  the  more  general  operation 
of  the  law  of  war.  The  property  of  an  enemy  seems  hardly  to 
be  within  the  purview  of  mere  municipal  regulations,  but  is 
confiscable  under  the  JUS  (jrevi/ium.  If  by  the  declaration  of  war  on 
the  eighteenth  of  June,  1812,  the  non-intercourse  act  ceased  to 
be  in  force,  there  vnis  nothing  malring  it  unlawful  for  the 
plaintiffs  to  import  the  goods  in  question,  except  the  existence 
of  the  war  itself.  The  question  is  then  presented  as  to  the  right 
of  an  American  citizen,  at  the  breaking  out  of  war,  to  withdraw 
his  goods  from  the  enemy's  country.  Whether  these  goods  were 
liable  to  British  capture  is  not  the  question  before  us.  This 
branch  of  the  defense  is  placed  on  the  ground  that  it  was  an 
illegal  act,  on  the  part  of  the  plaintiffs,  to  withdraw  these  goods; 
and  that  therefore  a  court  of  justice  will  not  enforce  any  con- 
tract growing  out  of  such  illegal  conduct. 

That  all  trading  with  an  enemy  is  illegal,  is  a  general  and 
well  established  rule.  The  principle  is  recognized  and  sanc- 
tioned as  well  by  the  common  law  as  by  the  maritime  codes  of 
all  European  nations:  8  T.  B.  654.  It  is  a  wise  and  salutary 
rule;  but  it  would  require  the  most  direct  and  controUiog  au- 
thority to  satisfy  my  mind  that  the  mere  act  of  withdrawing 
goods  from  the  enemy's  countiy  at  the  breaking  out  of  a  war 
comes  within  the  reason  or  policy  of  the  rule,  and  no  case  has 
fallen  under  my  observation  that  has  pressed  the  principle  thua 
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far.  SeTeral  cases,  in  the  Supreme  Ooart  of  the  TTnited  States, 
hsTe  been  referred  to  as  containixig  that  dootrine,  bat  on  exam- 
ination they  will  not  be  found  to  support  it.  The  case  of  Th§ 
Bapidf  8  Cranch,  166,  has  been  relied  on  as  one  of  the  strongest 
But  that  case  was  essentially  different  from  the  present,  and 
decided  upon  a  Teiy  distinct  principle.  Hanison/the  claimant, 
who  was  an  American  citizen,  had  purchased  a  quantity  of  Eng« 
hA  goods  before  the  declaration  of  war,  and  deposited  them  on 
a  small  island  belonging  to  the  English,  near  the  line  between 
the  United  States  and  Nora  Scotia;  and  after  the  declaration  of 
war  he  sent  a  Tcssel,  licensed  and  enrolled  for  the  cod  fisherjr, 
and  brought  the  goods  away,  which,  on  their  return,  were  cap- 
tured by  an  American  privateer  and  condenmed  in  the  circuit 
court  of  Massachusetts  for  trading  with  the  enemy.  On  appeal 
this  sentence  was  aflSrmed.  Judge  Johnson,  in  deliTering  the 
opinion  of  the  court,  expressly  waires  giving  any  opinion  on 
the  point  now  under  consideration,  although  in  very  strong  and 
emphatic  language  he  interdicts  all  intercourse  with  the  enemy. 
In  a  state  of  war,  he  says,  nation  is  known  to  nation  only  by 
their  armed  exterior,  each  threatening  the  other  with  conquest 
or  annihilation.  The  individuals  who  compose  the  belligerent 
states  exist,  as  to  each  other,  in  a  state  of  utter  occlusion.  In 
war  eveiy  individual  of  one  nation  must  acknowledge  evezy  in- 
dividual of  the  other  nation  as  his  own  enemy.  Trading,  says 
he,  does  not  consist  in  negotiation  or  contract,  but  the  object, 
policy  and  spirit  of  the  rule  is  to  cut  off  all  communication  or 
actmd  locomotive  intercourse,  between  individuals  of  the  beUig- 
erent  states.  Contract  has  no  connection  with  the  offense. 
Intercourse,  inconsistent  with  actual  hostility,  is  the  offense 
against  which  the  operation  of  the  rule  is  directed.  But,  after 
thus  narrowing  all  intercourse,  he  says,  whether  on  the  break- 
ing  out  of  a  war  the  citizen  has  a  right  to  remove  to  his  own 
country  with  his  property,  is  not  the  question  before  the  court. 
The  claimant  had  no  right  to  leave  the  United  States  for  the 
purpose  of  bringing  home  his  property  from  an  enemy's  ooun- 
tzy.  This  was  the  point  on  which  the  decision  turned.  So, 
again,  in  the  case  of  the  St.  Lawrence,  8  Cranch,  434,  the  court 
say  they  do  not  mean  to  decide  on  the  right  of  an  American 
citizen,  having  funds  in  England,  to  withdraw  them  after  a 
declaration  of  war,  or  as  to  the  latitude  which  he  may  be  allowed 
in  the  exercise  of  such  a  right,  if  it  exists.  That  Judge  Stozy 
did  not  mean  to  be  so  understood  as  deciding  this  question  in 
the  case  of  The  Bapid  is  evident  from  what  fell  from  him  in  the 
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ease  of  The  St.  Lawrence  when  again  before  the  court,  9  Oranch* 
121;  he  says  that  it  is  not  the  intention  of  the  court  to  express 
any  opinion  as  to  the  right  of  an  American  citizen,  on  the  break- 
ing oat  of  hostilities,  to  withdraw  his  property,  purchased  be- 
fore the  war,  from  an  enemy's  country.  Admitting  such  a  right 
to  exist,  it  should  be  exercised  with  due  diligence  and  within  a 
reasonable  time  after  the  knowledge  of  hostilities.  Thus  it  will 
be  seen  that  this  question  never  has  been  decided  in  the  supreme 
Gourt  of  the  United  States.  And  from  the  guarded  and  cau- 
tious manner  in  which  that  court  has  reserved  itself  upon  this 
particular  question,  there  is  reason  to  conclude  that  when  it  is 
distinctly  presented  it  will  be  considered  as  not  coming  within 
the  policy  of  the  rule  that  renders  all  trading  or  intercourse 
with  the  enemy  illegal. 

In  Hallei  t.  Jenka,  3  Cranch,  219,  the  question  before  the 
court  involved  the  inquiry  as  to  what  circumstances  might  ex- 
cuse a  trading,  without  incurring  the  penalties  of  the  non-inter- 
course act  of  1798.  0.  J.  Marshall,  in  delivering  the  opinion 
of  the  court,  observes  that  even  if  an  actual  and  general  war 
bad  existed  between  this  country  and  France,  and  the  plaintiff 
had  been  driven  into  a  French  port,  a  part  of  his  cargo  seized, 
and  he  had  been  permitted  to  sell  the  residue  and  purchase  a 
new  caigo,  it  would  not  have  been  deemed  such  a  traffic  with 
the  enemy  as  would  vitiate  the  policy  upon  such  new  cargo. 
According  to  this  opinion,  an  actual  trading  with  the  enemy 
may,  under  suoh  circumstances,  be  deemed  lawful.  Inde- 
pendent, however,  of  this  general  question,  the  withdrawing  of 
the  goods  in  question  may  very  fairly  be  considered  as  falling 
within  the  principle  settled  by  the  supreme  court  of  the  United 
States,  in  the  case  of  The  Thomae  Gibbons,  8  Cranch,  421.  It 
was  there  held  that  a  shipment  made  even  after  a  knowledge  of 
'the  war  may  well  be  deemed  to  have  been  made  in  consequence 
oi  the  repeal  of  the  orders  in  council,  if  made  within  so  early 
a  period  as  would  leave  a  reasonable  presumption  that  the 
knowledge  of  that  repeal  would  induce  a  suspension  of  hostil- 
ities  on  the  part  of  the  United  States;  and  that  congress  had 
acted  upon  that  principle  by  the  act  of  the  second  of  January, 
1813,  ch.  149,  and  fixed  the  time,  fifteenth  September,  1812, 
before  which  shipments  might  be  reasonably  made,  upon  the 
faith  of  that  presumption.  The  same  doctrine  is  again  recog- 
nized and  more  liberally  applied  in  the  case  of  The  Alary,  9 
Cranch,  147.  The  shipment  in  the  case  now  before  the  court 
was  on  the  twenty-first  of  July,  and  before  the  declaration  of 
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goods  by  a  carrier  it  material,  it  may  be  proper  to  allow  evidenoe  of  a 
loeal  uaege;  bat  where  the  qaeetion  is  whetiier  or  not  the  gooda  were 
deliyered  at  all,  eridenoe  of  mage  is  inadmiatible. 

Dbejyert  to  Cabtmait. — ^A  deliYery  of  the  goods  to  a  cartmaa,  usually  or 
always  employed  by  the  oansignee  to  transports  his  goods  to  the  store 
from  the  dock,  is  not  evidence  of  the  deliyery  to  the  ^wntigtuto  of  the 
srtioles  alleged  to  haye  been  lost^  althoagh  most  of  the  goods  wan  re- 
eeiTod  by  the  oonsignee. 

Gabbzib's  Dorr  to  Sboubb  Qoodb.— Where  the  oonsignee  is  vnsUe  or 
refuses  to  aooept  the  goodsi  the  osrrier  mnst  seonre  them  in  a  place  of 
uMjt  snd  will  not  be  justified  in  leaving  them,  exposed,  on  the  whail 


Ebbob  to  the  mayor's  court  of  the  city  of  Albany.  The  plaint- 
ifb  bionght  an  action  of  troTer  against  Ostrander  to  recover  the 
Talae  of  a  box  of  tea,  shipped,  with  other  merohandise,  on  board 
defendant's  Tessel,  to  be  deliTered  to  Mounsey  &  Olmstead  at 
Albany.  Defendant  oflTered  to  proTO  that  it  was  cnstomaiy  at 
the  city  of  Albany  for  the  masters  of  Tcssels  laden  vnih  mer» 
chandise  for  merchants  at  that  place,  to  delirer  the  same  hj 
putting  it  on  the  dock  and  giving  notice  to  the  consignees,  who 
Qsnally  had  cartmen  to  receive  the  goods,  and  that  such  de- 
livery with  notice  was  considered  a  good  delivery.  This  evidence 
was  rejected.  Plaintififs  then  oflfered  Oarle,  a  cartman,  as  a 
witness,  who  testified  that  he  had  often  carted  for  Monnsej  & 
Olmstead;  that  he  was  told  by  Eeeler  that  there  was  goods  on 
board  the  vessel  of  the  defendant,  which  belonged  to  the  plaint- 
ifEs;  that  he  carted  to  plaintifiEs,  on  two  different  days,  all  the 
goods  that  were  pointed  out  to  him;  and  that  plaintiffs  paid 
witness  for  sach  cartage.  It  appeared  that  all  the  goods  were 
received  by  the  plaintiffs  save  one  chest  of  tea. 

Verdict  for  the  plaintiffs. 

Fooi,  for  the  plaintiff  in  error,  contended  that  the  evidence  of 
osage  ought  to  have  been  received:  Smiih  v.  WrigJU,  1  Cai.  48 
[2  Am.  Deo.  162J;  Buahforth  v.  Ea^fidd,  7  East,  224;  WarMlT. 
MaunUyar,  2  Esp.  N.  P.  693;  Syeda  v.  Bay,  4  T.  B.  260;  Hyde 
V.  Trent  Nav.  Co.,  6  Id.  389, 897;  CaOey  v.  Wininngham,  Peake's 
K.  P.  150;  Abbot  on  Shipping,  247;  2  Com.  Cont.  829,  830. 
That  the  cartman  was  the  agent  of  the  plaintiffs,  and  that  a  de- 
livery on  the  wharf  was  a  good  delivery:  8  Wils.  429;  S  W.  Bl. 
916;  6  T.  B.  889;  4  Id.  681. 

Mais,  combn. 

By  Oonrt,  Pl4Tt,  J.  In  a  case  where  the  precise  place  of 
delivery  is  material,  it  may  be  proper  to  allow  evidence  of  a 
local  usage.    For  instance,  the  usage  ut  Havana  is  often  proved 
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to  show  ihat  some  species  of  oargoes,  such  as  slaves,  are  to  be 
deliyered  at  the  Moro  Castle,  and  that  other  articles  are  deliT- 
arable  only  on  the  wharfs  in  the  inner  harbor.  But  in  this  case 
it  seems  to  me  that  the  only  question  is,  not  whether  the  tea 
was  delivered  at  the  right  place,  but  whether  it  was  delivered  at 
all,  to  Mounsej  &  Olmstead. 

If  it  be  true,  that  one  of  the  consignees  went  on  board  the 
vessel  and  saw  a  list  of  the  goods,  which  I  think  is  not  proved, 
that  would  not  be  evidence  of  a  delivery.  The  goods  were  then 
in  the  hold  of  the  vessel.  The  master  soon  afterwards  put  them 
on  the  deck,  but  not  in  the  presence,  nor  with  the  knowledge 
of  either  of  the  consignees.  No  notice  was  given  to  Mounsej 
&  Olmstead  that  the  goods  were  unladen  or  that  they  bad  ar 
rived.  But  a  oartman  who  *'  had  often  carted  for  them,"  ax,< 
who,  no  doubt,  had  often  carted  for  fifty  other  persons,  ca^ike 
by  the  direction  of  Mr.  Keeler,  a  stranger  to  the  plaintiffs  be- 
low, and  on  that  day  carried  one  load  to  the  store  of  the  con- 
signees; the  residue  was  left  all  night  on  the  wharf,  and  the 
next  day  the  same  cartman  found  some  of  them  in  a  strange 
vragon,  and  the  box  of  tea  has  not  since  been  heard  of.  In 
truth,  the  only  acts  done  by  Mounsey  &  Olmstead,  or  their 
clerk,  were  to  receive  in  store  such  articles  as  the  cartman 
brought  to  them,  and  to  pay  him  for  carting  them,  and  there  is 
no  proof  that  they  ever  had  any  other  knowledge  of  the  goods. 
The  weight  of  evidence  clearly  shows  that  neither  of  them  was 
on  board  the  sloop. 

Admitting,  then,  that  the  wharf  was  the  place  of  deliveiy,  a 
mere  landing  the  goods  on  the  wharf  was  no  delivery.  A  de- 
livery in  this  case  implies  mutual  acts  of  the  carrier  and  the 
consignees.  A  tender  merely  of  the  goods  to  the  consignees, 
without  their  acceptance,  would  not  be  a  performance  of  the 
carrier's  duty  in  such  a  case.  Suppose  the  consignees  had  been 
dead,  or  absent,  or  had  refused  to  receive  the  goods  in  store, 
what  would  have  been  the  carrier's  duty  ?  Oertainly  he  would 
have  no  right  to  leave  them  on  the  wharf,  or  in  the  street,  with* 
out  protection.  He  would  not  be  justified  in  abandoning  the 
goods.  He  had  notice  that  Stafford  &  BrowD  were  the  owners, 
and  if  Mounsey  &  Olmstead  would  not  take  ciiarge  of  the  goods 
as  consignees,  he  ought  to  have  secured  thetn  on  board  his  ves- 
sel, or  in  some  other  place  of  safety;  and  that  would  have  enti- 
tled him  to  his  freight,  with  all  extra  chiu'geB. 

The  decision  of  the  court  below,  ou  the  question  of  local 
usage,  was  ol  a  point  which  is  imma^^c^ial  in  this  case. 
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The  seoond  exception  was,  I  think,  properly  abandoned  on 
the  argument;  and  the  opinion  of  the  court  below  on  the  last' 
point,  to  wit,  that  the  cartman  was  not  to  be  regarded  as  the* 
general  agent  of  the  consignees  for  receiving  goods,  merely  on 
the  ground  of  his  being  often  employed  by  them  to  cart  goods, 
was  undoubtedly  correct.  Because  a  merchant  usually  selects 
a  cartman,  and  employs  him  exclusively  in  carrying  goods  ac- 
cording to  his  orders,  it  by  no  means  follows  that  such  cartman 
is  his  general  agent  for  receiving  goods  without  orders. 

The  defendants  in  error  are  therefore  entitled  to  judgment. 


This  case  is  followed  as  mithority  in  Price  v.  Powell,  3  N.T.  326;  MiOer  v. 
Steam  NatngaHon  Co.,  10  Id.  438;  Ooold  v.  Chapin,  20  Id.  263;  and  MeDomUd 
T.  Wedem  It.  B.  Co.,  34  Id.  601. 

In  seveial  sflotioni^  in  Angell  on  Oarrien,  this  case  is  cited  as  a  lead- 
ing case  on  the  law  of  common  carrieiu  In  section  291,  this  anthor  says: 
"The  carrier  will  be  excused  for  his  de]*y  in  delivery,  if  the  consignee  is 
dead  or  absent,  or  has  refused  to  receive  tiie  goods,  thongh,  in  those  cases, 
he  is  not  justified  in  abandoning  the  goods,  as  by  leaving  them  nnprotected 
on  a  wharf;  his  duty,  on  the  contraxy,  being  to  seoore  them  for  tiie  owner;*^ 
citing  principal  case. 

In  section  300,  he  says,  on  the  anthority  of  the  case:  "Hie  doctrine  ap- 
pears to  be  established  in  this  country,  that  in  the  absence  of  a  special  con* 
tract  or  of  weU-established  usage,  the  mere  landing  of  goods  from  a  vessel  on 
a  wharf  is  not  such  a  delivery  to  the  consignee  as  will  discharge  the  carrier.'* 
In  section  305,  he  quotes  with  approval  the  language  of  FUtt^  J.,  as  to  th* 
duty  of  the  carrier  to  deliver  only  to  the  proper  person. 

The  court,  in  Cope  v.  Cordova,  1  Bawle,  20S,  considefed  the  doctrine  here 
laid  down  in  the  principal  case,  on  the  liability  of  shipowners  as  carriers,  to 
be  confined  to  the  internal  and  coasting  trade. 

DxuvxBT  BT  Shiffsb.— The  duty  and  liability  of  a  shipper  in  the  deliv- 
ery of  goods,  are  well  considered  in  Redmond  v.  Lkferpool,  etc.,  Co.,  46  N.  Y. 
678;  S.  C,  7  Am.  Bep.  390,  where  it  is  held  that  a  common  carrier  by  water 
is  not  released  from  all  liability  by  the  deposit  of  goods  upon  the  wharf  at » 
reasonable  hour  with  due  notice  to  the  consignee.  If  the  latter  does  not 
appear  to  claim  and  receive  the  goodsi  it  is  the  duty  of  the  carrier  to  provide 
a  proper  place  of  storage,  or  in  case  of  imported  goodsi  subject  to  duty  to 
see  that  they  are  in  proper  custody.  Hie  obligation  of  a  carrier  of  imported 
goods,  does  not  require  a  delivexy  in  contravention  of  the  revenue  laws;  bat 
where  the  owner  has  obtained  the  requisite  permit  to  remove  the  goods,  the 
fact  of  their  removal  under  the  supervision  of  the  proper  officers  does  not 
affect  the  liability  of  the  carrier.  Allen,  J.,  in  the  opinion  relies  on  the 
doctrine  of  the  principal  case,  and  says:  "The  general  rule  is,  and  to  it 
there  are  no  recognized  exceptions,  if  the  consignee  is  unable  or  refuses  to 
receive  the  goods,  the  carrier  is  not  at  liberty  to  leave  them  on  the  wharf, 
but  it  is  his  duty  to  take  care  of  them  for  the  owner:  Story  on  Bailments, 
sec.  445;  Oetrander  v.  Brown,  15  Johns.  39;  Mayell  v.  PoUer,  2  Johns.  Oas. 
371;  Fish  v.  Newton,  1  Den.  45.  Grier,  J.,  in  Richardson  v.  Goddard,  23 
How.  U.  S.  28,  which  was  an  action  for  the  non-delivery  of  cotton  at  Boston, 
shipped  at  Apalachicola,  used  this  language:  'When  goods  are  not  accepted 
by  the  consignee,  the  carrier  should  put  them  in  a  place  of  safety;  and  when 
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he  ham  ao  done,  he  is  no  longer  liable  on  his  contract  of  af&exghtment.'  It 
follows  that  until  this  is  done,  the  liability  of  the  carrier  oontinnee:  See  2 
Kentb  Com.  605.  If  it  be  conceded  that  a  carrier  by  water  may  discharge 
himself  from  liability  by  deliTering  merchandise  upon  a  wharf,  with  notice 
to  the  consignee^  the  latter  is  entitled  to  reasonable  time  to  remove  them, 
and  they  are  at  the  risk  of  the  carrier  nntil  a  reasonable  time  has  elapsed; 
and  a  right  to  pat  the  goods  in  store  for  the  consignee  does  not  exist  nntil 
the  latter  has  had  reasonable  time  for  their  removal:  Price  v.  Powell,  3  N. 
Y.  322.  It  was  doabted  in  the  case  cited,  whether  a  local  custom  might  bo 
shown  in  exoneration  of  the  carrier,  by  which  the  delivery  was  complete  by 
landing  merchandise  on  the  wharf.*' 

This  reasonable  time  and  the  effect  of  the  consignee's  deUy,  are  considered 
in  Tkomat  v.  Dajf,  4  Esp.  462.  Where  a  carrier  (a  master  of  a  vessel,  for  ex- 
ample) has  onoe  fairly  delivered  goods  to  the  consignee,  his  dnty  is  folfiUed, 
and  his  responsibility  oeases;  and  this  onght  to  apprise  the  consignee,  that 
every  instant  of  the  time  he  allows  to  elapse  after  such  delivery,  withont  objec- 
tion or  comphunt^  carries  a  presumption  with  it  in  favor  of  the  master,  that  the 
goods  were  safely  delivered,  or  that  no  blame  is  to  be  imputed  to  him;  for  it  is 
ineonsistent  with  his  duties  and  obligations,  and  would  be  injurious  to  com- 
merce, that  his  rssponsibility  should  continue  for  months  and  years  after 
such  delivery.  A  recent  case  in  New  York,  Mc Andrew  v.  WhUloek,  52  N. 
Y.  40,  presents  a  full  examination  of  this  question.  A  carrier  of  goods  by 
water,  it  is  held,  may  land  them  at  a  wharf,  at  the  port  of  destination,  but 
not  until  after  he  has  given  the  consignee  due  notice  of  their  arrival  and  un- 
lading, and  afforded  him  a  reasonable  time  to  take  charge  of  and  secure  theuk 
In  the  meantime,  instead  of  leaving  them  on  the  wharf,  it  is  his  duty  to  take 
ears  of  them  for  the  owners.  See  to  the  same  effect  WhUbeck  v.  HoUatid, 
45N.  Y.  la 

The  English  rule  laid  down  by  Tindal,  0.  J.,  in  Oatl^e  v.  B<ntr7te,  4  Bing. 
K.  C.  314,  and  affirmed  by  the  house  of  lords  in  11  CL  &  Fin.  45,  has  gen- 
erally been  approved.  It  holds  that  the  carriers  are  bound  to  deliver  the 
goods  to  the  consignee,  provided  the  latter  appears  within  a  reasonable  time 
to  receive  them,  and  that  the  consignee  is  entitled  to  a  fair  and  reasonable 
opportonity  to  receive  his  goods  before  the  carrier  can  deliver  them  over  to 
hJTnaAlf  or  to  another,  as  warehouseman.  The  same  rule  is  adopted  in  The 
Eddy,  5  WalL  481. 

Whsit  TiTAinTiiTT  Ends. — ^The  majority  of  cases  hold  that  one  who  under- 
takes to  transport  goods  as  a  carrier,  is  bound  to  deliver  to  the  consignee, 
who  must  have  a  reasonable  time  to  come  and  take  away  the  goods,  and  dur- 
ing such  time,  the  carrier  is  responsible  as  such  for  the  goods,  and  not  mere- 
ly as  a  warehouseman.  The  principal  case  aflirms  this  doctrine;  and  it  is 
held  in  some  of  our  best  considered  cases:  Mc Andrew  v.  Wldtloch,  52  N.  Y. 
40;  Sherman  v.  Hudeon  R,  R,  64  N.  Y.  254;  Moses  v.  Bostofi  etc,  R,  H,  32 
N.  H.  623;  Wood  v.  Crocker,  18  Wis.  345;  Wood  v.  MUwaukee  U,  R,,  27 
Id.  641;  a  C,  9  Am.  Bep.  46;  Parker  v.  MUwaukee  R.  R,,  30  Id.  689;  Ou- 
mU  V.  Henshaw,  35  Vt.  606;  Blumenthal  v.  Brainard,  38  Id.  402;  Alabama 
R,  R.  V.  Kidd,  35  Ala.  209;  MobUeR.  R.  v.  Prettntt,  46  Id.  63;  S.  C,  7  Am. 
Rep.  686;  Graves  v.  Hartford  Steamboat  Co,,  38  Conn.  143;  McMiUan  v. 
Michigan  R,  R.,  16  Mich.  79;  Railroad  Co,  v.  Manvfaeturing  Co,,  16  WalL 
318;  Maignan  v.  New  Orleans  /?.  i?.,  24  La.  An.  333;  Story  on  Bailments, 
■ec.  645^  a;  Angell  on  Carriers,  sec.  310;  Railroad  Co,  v.  Maris,  16  Kan.  333. 
Here  the  question  was  presented  for  the  first  time,  and  the  court  preferred  to 
follow  the  doctrine  that  the  carrier's  liability  continued  for  a  reasonable  time 
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after  arrival,  until  the  oonaignee  had  time  to  come  for  the  goods;  the 
able  time  does  not  vary  with  the  distance,  oonvenienoe  or  neoessiaes  of  the 
eonsigoee,  but  is  mch  m  time  as  will  enable  one  living  in  the  vicinity,  in  the 
ordinary  coarse  of  business,  and  in  nsoal  boors,  to  inspect  and  remove  the 
goods. 

A  distinction  is  made  between  carriers  on  railroads  and  earners  by  water, 
in  Haasaohnsetts.  By  a  series  of  dedrions  in  that  state,  »  railroad  ceases  to 
be  a  conmion  carrier,  and  becomes  a  warehooseman,  as  matter  of  law,  when 
it  haa  completed  the  daty  of  transportation  and  aisamed  the  position  of  ware- 
houseman, as  matter  of  fact^  and  according  to  the  naages  and  necessities  of 
the  business  in  which  it  is  engaged:  Bice  v.  Hart,  118  Siass.  201;  Thomas  v. 
Bodion  etc  B.  B,,  10  Met  472.  In  Biee  v.  Hart,  Gray,  0.  J.,  traces  the 
course  of  decisions  in  that  state,  and  says:  "Upon  a  careful  examinstion  of 
the  numerous  decisions  in  other  states,  fiUly  collected  in  the  elaborate  argu- 
ments at  the  bar,  some  in  accordance  and  acme  in  conflict  with  the  judgment 
in  this  court,  we  find  nothing  which  adds  to  or  controls  the  reasoning  of  Chief 
Justice  Shaw,  npon  which,  more  than  twenty  years  ago^  the  law  of  this  com- 
monwealth was  authoritatively  settled.  This  case  does  not  require  us  to  con- 
sider whether  the  rule  should  extend  to  a  case  in  which  the  goods  have  not 
arrived  at  their  final  destination,  but  are  held  by  one  railroad  corporation  in 
a  warehouse  at  the  end  of  its  own  line  with  the  duty  of  forwarding  them  by 
another  carrier  to  their  ultimate  destination;  as  to  which  the  judgments  in 
the  supreme  court  of  the  United  States  in  Bailroad  y.  Co,  Mant^faeturingCiK, 
1 6  Wall.  313,  and  of  the  court  of  appeals  in  New  York  in  McDonald  ▼.  West- 
em  B,  B.,  84  K.  Y.  497,  seem  to  be  in  conflict  with  the  opinions  expressed  in 
i>6fuiy  y.  2^.  F.  CenL  B.  B,,  13 Gray,  481,  487,  tudJudmny.  WeatemB.  R, 
4  AUen,  520,  523.  Hie  other  cases  cited  for  the  plaintifit  in  the  supreme 
court  of  the  United  States,  the  house  of  lords,  the  court  of  appesls  of  New 
York,  and  this  court,  were  cases  of  common  carriers  by  sea,  who  have  not 
the  same  means  of  warehousing  goods  at  their  destination,  and  are  not  there- 
fore within  the  rule  which  governs  railroad  corporationa.** 

There  is  one  advantage  in  the  rule  thua  laid  down,  that  it  dispenses  with 
the  consideration  of  what  reasonable  time  ii;  a  period  which  must  vary  and 
be  uncertain,  depending  upon  a  number  of  considerations.  In  Oraws  v. 
Harford  Steamboat  Co,,  38  Conn.  143,  the  doctrine  of  the  Massachusetts 
cases  waa  noticed,  the  court  saying:  "The  rule  adopted  in  Massachusetts  has 
the  merit  of  being  definite  and  of  easy  application,  and  may,  in  many  cases, 
avoid  a  painful  controversy  as  to  what,  under  the  circumstances,  is  a  reason- 
able time  within  which  the  consignee  must  appear  and  take  his  goods.  But 
4m.  the  other  hand  the  rule  puts  an  end  to  the  carrier'a  responsibility  as  such. 
Just  where  that  responsibility  is  of  the  highest  value  to  the  shipper. "  Judge 
.£edfield,  in  a  note  to  this  case  in  12  Law  Bag,  31,  approves  the  doctrine  here 
3aid  down,  and  controverts  that  held  in  the  Massachusetts  cases.  He  shows 
that  in  New  Hampshire,  in  Mosea  v.  Boston  etc  B.  B.,  32  N.  ^H.  623,  and  in 
Vermont,  Blumenthal  y.  Brainard,  38  Vt.  402,  the  rule  in  Massachusetts  is 
not  accepted.  Notwithstanding  many  cases  still  hold,  as  do  those  in  Massa- 
chusetts, that  a  railroad's  responsibility  as  a  common  carrier  ceases  when  the 
goods  are  deposited  in  its  warehouse  at  the  destination  of  the  goods,  and  it  is 
then  only  liable  to  the  obligation  of  a  warehouseman :  Porter  y.  Chicago  B.  B,, 
20  IlL  407;  Chicago  etc  B.  B.  Co.  v.  ScoU,  42  Id.  133;  Bansemer  y.  Toledo 
B.  B„  25  Ind.  434;  Pittsburgh  etc  B.  B.  v.  I^ash,  43  Id.  423;  Francis  v. 
Dubuque  B.  B.,  24  Iowa,  60;  Jackson  v.  Sacramento  B.  B.,  23  CaL  268,  272| 
Civil  Code  of  California,  sec.  2120;  McCaHy  v.  N.  T.  A  Erie  B.  B.,  30  Pa. 
Bt.25aL 
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NoixoB  TO  CoHBioinDL-^I&  Chitoffo  eU  B.  B.  Co,  t.  SeoUt  42  HL  133;  H 
!■  decided  that  notice  need  not  be  given  of  the  amval  of  the  goods  to  the 
«onngnee;  the  carrier  tenninatea  his  liability  as  such  when  the  goods  aro 
deposited  in  bis  wazehoose,  and  tiie  consignee  should  come  there  for  them. 

The  question  whether  notice  should  be  giyen  was  raised  in  Bailroad  Co,  t. 
Maris,  15  Kan.  833,  where  the  court  say:  "It  is  insisted,  however,  that 
Aotioe  was  required  of  their  arriyal,  and  that  no  notice  was  received  until 
after  the  destruction.  Tybether,  independent  of  the  special  contract,  any 
notice  was  requisite,  may  be  doubted.  The  consignee  did  not  Utc  at  or  near 
the  phce  of  delivery,  snd  the  authorities  are  conflicting  upon  the  question 
whether  notice  is  requisite  even  when  the  consignee  lives  at  the  place  of 
delivery.  •  •  •  But  whether  notice  independent  of  any  special  coo- 
tract  would  have  been  requisite  need  not  be  determined,  for  here  the  perties 
bad  stipulated  for  notioe.** 

It  may  be  stated  as  a  general  rule  that  notice  is  required  to  be  given  unlws 
there  is  some  special  usage  dispensing  with  it.  Notice  is  held  to  be  necessary 
In  the  following  cases:  Fennery.  Bi^aloete,  B.  i?.,  44N.  Y.  505;  Shemum 
V.  ^tcdMmJZ:  J2:,MId.254; />ero6tav.  YTlNonaiS.  JZL,  ISMinn.  13a  In2 
Bsrsons  on  Contr.  188,  it  is  stated  "that  the  railroad  carrier  should  givo 
notice  forthwith,  on  the  arrival  of  the  goods,  to  the  cansigneft,  if  his  residence 
is  known  or  can  be  found  by  any  reasonable  exertions."  While  Bedfield, 
Bailways,  voL  2,  p^  61,  says  that  it  is  settled  that  the  carrier  by  railroad  is 
neither  bound  to  detiver  to  the  consignee  personally,  or  to  give  notice  of  the 
arrival  of  the  goods,  except  under  certain  droumstances.  He  admits  notice 
ia  necessary  by  carxiera  on  water.  The  prevailing  opinion,  he  says,  seems  to 
be  that  in  regard  to  these^  the  necessity  of  giving  notice  of  the  arrival  of  the 
goods  depends  upon  custom  and  usage  and  the  course  of  business  at  the 
place.  It  will  be  seen,  therefore^  that  much  of  the  conflict  in  the  authori- 
tiea  ariaee  from  the  recognition  of  some  established  usage  and  course  of  busip 
nesa  which  so  largely  controls  the  decinons;  and  this  variance  is  not  one  so 
much  of  principle  as  precedent,  which  is  influenced  so  much  by  local  usage. 
Thus  eaeea  deciding  that  notioe  must  be  given,  and  that  the  carrier's  liability 
cannot  be  terminated  until  a  reasonable  time  is  given,  are  generally  predi- 
cated on  some  well-known  course  of  business  in  the  place.  This  is  the  reason 
there  is  such  confusion  in  the  cases  on  this  subject. 

UaaOB. — The  liability  of  a  common  carrier  is  usually  regulated  and  con- 
trolled by  the  terms  of  the  contract  between  the  parties,  but  in  the  absence 
of  any  express  agreement*  the  usage  and  course  of  business  have  much  wei^t 
in  determining  such  liability:  2  Bedfield  on  Bailways,  61;  PitUburgh  etc.  B. 
B.  V.  Nash,  43  Ind.  423.  So  in  2  Parsons  on  Contracts,  187:  "  Usage,  ao 
long  established,  so  uniform,  and  so  well  known  that  it  must  be  supposed  that 
the  parties  to  a  contract  knew  it  and  referred  to  it,  becomes  as  it  were  a  part 
of  the  contract,  and  may  modify  the  rights  and  duties  of  the  parties  in  an 
important  manner.  And  in  determining  what  ia  sufficient  delivery  of  goods 
by  a  carrier,  usage  has  frequently  great  influence. "  But  where  a  carriejr  seeks 
to  excuse  or  justify  himself  by  a  usage,  it  must  be  well  established  and  gen* 
erally  known:  Angell  on  Carriers,  sec.  301;  BUn  v.  Jdayo,  10  Vt.  56;  Huston 
V.  Peters,  I  Met  Ey.  558;  Gibson  v.  Culver,  17  Wend.  305.  A  usage  that 
the  master  of  the  vessel  may  select  the  wharf  is  valid:  Dixon  v.  Dunham,  14 
IlL  324.  A  usage  to  deliver  goods  on  the  wharf  must  be  shown:  SieandHMU 
SuUany.  Chapman,  5  Wis.  454;  ThsEddy,  5  WalL  481.  If  it  is  customary 
for  the  carrier  by  water  to  carry  merely  from  port  to  port,  or  from  wharf  to 
wharf,  and  for  the  owner  or  consignee  to  receive  the  goods  at  the  vessel  or  at 
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the  wbarf  as  soon  aa  the  arrival  of  the  vessel  is  reported,  it  is  of  the  essence 
of  the  mle  that  snch  is  a  good  delivery,  that  dne  and  reasonable  notice  should 
be  given  to  the  owner  or  consignee,  so  as  V>  afford  him  a  fair  oppofrtnnity  of 
providing  snitable  means  to  take  care  oi  and  carry  off  the  goods:  2  Kent 
Oom.  604;  Cope  v.  Cordova,  1  Bawle,  203;  (Jraufford  v.  Clark,  15  HL  661. 


Belivkrt  to  whom. — One  of  the  points  oonsiderBd  in  the  principal 
was  the  person  to  whom  delivery  should  be  made.  The  carrier  is  as  much 
nnder  obligation  to  deliver  the  goods  to  the  right  person  as  to  deliver  them 
in  a  reasonable  time  and  at  the  proper  place.  By  the  common  law  a  delivezy 
to  the  wrong  person  may  be  treated  as  a  conversion  of  the  property:  Story 
on  Bailments,  sec.  645  h;  AngeU  on  Garners,  sec  824;  Scmquier  v.  Londom^ 
R.  R,  16  C.  B.  id^ 

When  the  carrier  is  unable  to  find  the  person  to  whom  the  goods  are  coop 
signed,  he  should  have  them  safely  stored  for  the  consignor:  Angell  on  Osr- 
riers,  sec.  325;  Sherman  v.  Hudmm  i2.  iS.,  64  N.  Y.  254.  In  OdeU  v.  Bo$Um 
etc  JR.  B.,  109  Mass.  60,  the  plaintiff  bought  hay  of  A.,  to  be  delivered  by 
the  defendant  corporation.  A.  took  it  to  the  def endant»  marked  with  th» 
plaintiff's  name,  and  gave  directions  to  have  it  carried  to  him.  By  mistake 
the  name  of  another  person  was  entered  on  the  way-biU;  and  after  canying 
the  hay  the  defendant  inquired  of  A.  as  to  the  person  to  whom  it  was  to  be 
delivered,  and  was  told  to  deliver  it  to  the  other  person.  A  delivery  was 
made  accordingly,  and  it  was  held  that  the  plaintiff  was  entitled  to  recover. 
In  Jhmbar  v.  Boeton  R.  JR.,  110  Mass.  26,  A.  sold  goods  to  K,  who  gave  his 
name  as  G.  The  goods  were  sent  by  a  common  carrier  addressed  to  G.,  and 
a  bill  of  lading  sent  by  mail  to  the  same  address.  K  obtained  the  goods  of 
the  carrier,  without  producing  the  bill  of  lading;  by  signing  a  receipt  in  his 
own  nam&  There  was  no  person  by  the  name  of  G.  in  the  place  where  the 
gooda  were  sent    An  action,  it  was  held,  would  not  lie  by  A*  agsinst  the 


The  question  as  to  whom  delivery  should  be  made  is  conaidared  in  Ameri* 
can  Ex,  Co,  v.  Oreenhalgh,  80  DL  68^  where  it  is  held  that  a  common  carrier 
may  usually  deliver  goods  to  the  consignee  on  the  terms  specified,  or  if  re- 
fused  by  the  consignee,  he  may  return  them  to  the  consignor;  or  if  the  title 
has  dumged  after  receiving  them,  or  if  neither  the  consignor  nor  the  con- 
signee had  title  to  the  property  when  he  received  it,  he  may  absolve  himself 
from  the  duties  of  a  common  carrier  by  delivering  it  to  the  true  owner. 
When  a  common  carrier  delivers  goods  to  one  other  than  the  consignee,  he 
does  so  at  his  peril,  and  it  devolves  upon  him  to  prove  that  ha  has  delivered 
them  to  the  real  owner. 

If  gooda  are  shipped  by  the  owner  by  rail  to  his  own  address,  and  the 
agent  of  the  railway  company  delivers  the  same  to  an  unauthorised  person, 
who  advances  the  freight  only,  trover  will  lie  agsinst  the  carrier,  althou^ 
he  may  afterwards  make  arrangements  whereby  to  get  the  goods:  Indianapolis 
etc.  R.  R.  V.  Hemdon,  81  HL  143. 

The  right  of  a  carrier  to  deliver  goods  only  to  the  owner  when  the  con* 
signee  cannot  be  found,  is  determined  in  Tltampeon  v.  Fargo,  49  N.  T.  188. 
Here  an  agent  sent  a  package  containing  a  certain  amount  of  money  to  parties 
in  Terre  Haute,  Indiana,  by  the  U.  S.  Express  Go.  The  company  was  un- 
able to  find  the  parties  to  whom  the  money  was  sent.  The  package  con- 
tained money  due  to  the  consignees  for  back  pay  in  the  army,  and  collected 
for  them  by  the  plaintiff  When  the  plaintiff  demanded  the  return  of  the 
package,  tiie  company  refased,  and  suit  was  brought.  The  court  of  appeals 
held  that  the  defendant  had  a  right  to  see  that  the  package  was  delivered  to 
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none  But  the  trae  owner;  for  a  reooreiy  by  the  plaintiff  against  the  defend- 
ant would  be  no  defense  as  against  the  troe  owners  or  their  representatives. 
This  is  an  extreme  ease;  and  was  decided  on  the  pecnliar  facts  therein.  Thi^ 
«oart  specially  pat  the  decision  on  the  gronnd  that  the  plaintiff  had  no  gen* 
ecal  or  special  right  of  property  as  woold  entitle  him  to  recover  from  the 
defendant  For  where  the  party  has  a  right  of  property  or  some  special  in- 
teiest  therein,  he  can  sustain  an  action  against  the  carrier  for  a  failnre  to 
deliver:  Kndder  v.  ElUmm^  47  K.  Y.  36;  Green  v.  Clarke,  12  Id.  343.  6o  a 
consignee  of  goods  may  maintain  an  action  against  a  common  carrier  for  their 
]o8B»  although  another  person  was  the  owner  of  them,  or  was  jointly  inter- 
ested with  him:  Scuthem  Ex.  Co.  v.  Amutead,  60  Ala.  360.  See  in  point. 
Potter  V.  Liuuing,  8  Am.  Dec  8ia  In  The  Idaho,  93  TJ.  S.  676,  it  is  held 
tiiat  an  actual  delivery  to  the  true  owner,  he  having  a  right  to  the  immedid<a 
possession,  excuses  a  carrier  for  failure  to  make  delivery.  The  obligation  of 
the  carrier  is  to  account  for  the  thing  bailed,  and  he  does  account  for  it  when 
he  shows  a  delivery  to  the  owner.  Where  the  consignor  is  known  to  the 
eanier  to  be  the  owner,  the  carrier  must  be  understood  to  contract  with  him 
only,  for  his  interest^  upon  such  terms  as  he  dictates  in  regard  to  the  de* 
Ixrevy;  and  the  oonsignees  are  to  be  regarded  simply  as  agents^  seleated  by 
him  to  receive  the  goods  at  a  place  indicated:  Southern  Sx*  Cb.  v.  JMtmm^ 
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[15  JoaasQN,  44.] 

OaBfOEa!liini*B  Powsb  to  Aocmn  Bill&— A  oorporatioii  authoriisd  by  Hi 
act  of  incorporation  to  employ  their  funds  solely  in  advancing  money 
span  goods,  and  in  selling  such  goods  on  commission,  may  lawfully  ao- 
oept  bills  drawn  on  account  of  future  consignments  or  deposits  of  goods. 

BifOiiaiBiiiiTT  VOB  AaxNT*8  AoT& — ^The  principal  is  liable  for  the  acts  of  a 
general  agent,  acting  within  the  general  scope  of  his  authority,  and  a 
third  person  cannot  be  affected  by  any  private  instruction  from  the  prin- 
cipal to  his  agent.  But  the  principal  is  not  bound  by  the  acts  of  a 
■pedal  agents  when  he  exceeds  his  authority. 

FracBASB  ov  Sbcubitt  not  Usubzous. — Ji  a  bill  be  free  from  usury  as  be- 
tween the  immediate  parties  to  it,  no  after  transaction  with  another 
person  can,  as  respects  those  parties,  invalidate  it.  So  that  such  a  bill 
may  be  sold  to  a  purchaser  for  an  amount  less  than  the  face  and  l^gal 
Interest  thereon  for  the  time  it  has  to  run,  and  such  purchaser  may 
recover  the  full  amount  of  the  maker  or  acceptor. 

Assumpsit  on  a  bill  of  exchange  drawn  by  Herman  Baggies 
in  favor  of  Oliver  Buggies,  or  order,  on  Noyes  Darling  as  agent 
of  the  Commission  Comx>any.  The  bill  was  accepted  by  Dar- 
ling and  indorsed  by  Oliyer  Buggies.  The  plaintiff  was  the 
holder.  It  appeared  that  the  defendants  were  a  company  in- 
corporated solely  for  the  purpose  of  employing  their  stock  in 
advancing  money  on  goods  and  articles  manufactured  in  the 
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TJnitecl  States,  and  in  selling  such  articles,  when  required,  on 
commission.  Darling  was  agent,  with  powers  and  duties  thns 
defined  by  the  by-laws:  **  The  agent  will  be  required  to  super- 
intend generally  the  business  of  the  company;  to  make  contracts 
both  for  advances  and  sales,  under  such  directions  as  the  board 
may  give  from  time  to  time;  to  sign  checks  for  cash  payments 
of  the  company,  which  are  all  to  be  countersigned  by  the  seo- 
retaiy,  and  to  countersign  all  obligations  which  may  be  signed 
hj  the  president,  with  the  seal  of  the  company;  to  lay  before 
the  board  statements  of  the  aflEairs  of  the  company,  when  re- 
quired, and  especially  at  each  regular  monthly  meeting  of  the 
directors,  to  give  a  full  and  particular  statement  of  the  whole 
business  of  the  company."  The  board  of  directors  prescribed 
certain  rules  in  relation  to  the  duties  of  the  agency,  one  of 
which  was:  The  agent  shall  not  make  any  appropriation  of  the 
funds  of  the  company  without  the  order  of  the  board  of  direc- 
tors, except  the  current  exi>enses  of  the  company  and  balanoea 
due  for  sales. 

At  the  time  of  the  acceptance  of  the  bill,  Herman  Buggies 
gaye  a  receipt  stating  the  acceptance  to  be  for  accommodation 
merely,  and  a  promise  to  return  the  bill  or  pay  the  amount 
thereof  at  maturity,  and  also  a  promise  to  place  in  the  hands  of 
the  agent,  as  security,  one  hundred  hogsheads  of  domestic  dia- 
tilled  spirits,  for  sale  on  commission.  Buggies  neither  paid  the 
amount  of  the  bill,  nor  delivered  it  up,  nor  deposited  the  spirits 
pursuant  to  the  agreement.  An  entry  of  the  acceptance  was 
made  in  the  bill  book  of  the  comjiany  by  their  secretazy,  and 
the  bill  was  ofEered  for  discount  at  the  Merchants'  Bank,  of 
which  the  president  of  the  Commission  Co.  was  one  of  the 
directors  and  present  at  the  time,  and  was  refused.  It  was 
proved  that  Darling  had  accepted  a  number  of  bills  in  the  same 
manner  as  the  one  in  question,  which  were  regularly  paid  by 
the  company,  but  there  were  some  acceptances  which  were 
never  entered  in  the  company's  books,  and  the  funds  arising 
from  them  bad  never  come  into  their  hands. 

The  bill  came  into  the  possession  of  the  plaintiff  through  a 
broker,  to  whom  it  bad  been  given  by  Oliver  Buggies  to  raise 
money  upon.  The  broker  discounted  the  bill  to  plaintiff  at  a 
higher  rate  than  the  lawful  interest.  Verdict  for  the  plaintiff, 
subject  to  the  opinion  of  this  court  upon  the  power  of  Darling 
to  bind  the  company,  and  upon  the  nature  of  the  transaction, 
whether  the  same  was  usurious  or  not,  and  affected  the  liahiliij 
of  the  original  parties. 
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WeOs  and  Hoffman,  for  the  plaintiff. 

7.  A.  Emmet  and  D.  B.  Ogden,  contra. 

By  Got  rt,  Spsncoeb,  J.  The  gronncUi  on  whieh  the  defend- 
ants resist  the  payment  of  the  bill  in  this  case  are:  1.  That 
Nojes  Darling,  the  defendant's  agent,  exceeded  his  authority  in 
accepting  the  bill;  2.  That  the  bill  is  usorions.  This  case  has 
been  twice  argued,  and  the  last  time  by  the  direction  of  the 
court.  The  second  argument  has  been  confined  to  the  last 
point,  whether  the  bill  was  void  for  usuxy.  The  court  enter- 
tained no  doubts  on  the  first  point,  and  the  second  aignment 
has  remoTed  all  doubts  upon  the  second. 

1.  The  defendants  are  a  corporation,  and  had,  it  appears, 
duly  constituted  Darling  their  general  agent.  It  has  been 
strongly  uiged  that  under  the  act  incorporating  this  company. 
Sees.  86,  ch.  150,  they  could  neither  draw  nor  accept  bills  of 
exchange.  Their  power  is  undoubtedly  limited.  They  are  re- 
quired to  employ  their  stock  solely  in  advancing  money,  when 
required,  on  goods  and  articles  manufactured  within  the  United 
States,  and  the  sales  of  such  goods  and  articles  on  commission. 
The  acceptance  of  a  bill  is  an  engagement  to  pay  money;  and 
the  company  may  agree  to  pay  or  advance  money  at  a  future 
day,  and  they  may  engage  to  do  this  by  the  acceptance  of  a  bill. 

The  contract  between  Herman  Buggies,  the  drawer  of  the 
bill,  and  Darling,  as  agent  to  the  defendants,  is  that  he  will 
accept  the  bill  and  that  coUateral  security  shall  be  given  by 
Buggies  for  the  return  or  payment  of  it;  but  as  a  considera- 
tion for  the  accommodation  afforded  by  the  acceptance  of  the 
bill,  he  was  to  place  in  the  hands  of  the  defendant's  agent  one 
hundred  hogsheads  of  domestic  distilled  spirits  for  sale  on  com- 
misriion,  and  as  a  further  security  for  the  acceptance.  I  see  no 
objection  axising  from  the  act  of  incorporation  to  the  advance 
of  money  on  the  acceptance  of  a  bill,  on  an  agreement  to  de- 
posit goods  or  articles  of  domestic  manufacture.  The  legisla* 
ture  have  not  inhibited  this;  nor  have  they  required  that  the 
goods  should  be  delivered  to  the  company  prior  to  their  advanc- 
ing money  on  them.  Such  a  requirement  would  be  impolitic 
and  embarrassing  to  the  manufacturer  and  the  company. 

The  point  principally  insisted  on  is,  that  the  agent  exceeded 
bis  {)articular  instructions  as  regards  the  acceptance  of  this  bill, 
the  rum  not  having  been,  in  fact,  deposited.  The  by-laws  of 
the  corporation  have  been  produced,  and  they  certainly  do  not 
confer  on  the  agent  the  power  of  accepting  bills,  on  an  expected 
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deliyezy  of  goods.  But  it  is  pioved  that  Darling  was  the  general 
agent  of  the  def  endants,  and  that  he  was  in  the  habit  of  aooepi- 
ing  bills,  which  the  company  afterwards  paid,  under  the  like 
circumstances.  It  further  appears  that  the  acceptance  in  qoea- 
tion  was  entered  in  the  books  of  the  company  in  the  osual 
manner  of  all  other  acceptances. 

,  The  distinction  is  well  settled  between  a  general  and  a  special 
agent.  As  to  the  former,  the  principal  is  responsible  for  the 
acts  of  the  agent,  when  acting  within  the  general  scope  of  his 
authority,  and  the  public  cannot  be  supposed  connusant  of  any 
private  instructions  from  the  principal  to  the  agent,  but  where 
the  agency  is  a  special  and  temporary  one,  there  the  principal 
is  not  bound,  if  the  agent  exceeds  his  employment.  In  Fenn  y. 
Harrison,  3  T.  B.  760,  Ashurst,  J.,  takes  the  distinction  stated, 
and  he  exemplifies  it  by  putting  two  cases.  He  says,  if  a  pei^ 
eon  keeping  livery  stables,  and  having  a  horse  to  sell,  direct  his 
servant  not  to  warrant,  and  the  servant,  nevertheless,  warrants 
him,  still  the  master  would  be  liable  on  the  warranty,  because 
the  servant  was  acting  within  the  general  scope  of  his  authoiiiy. 
Again,  he  says,  if  the  owner  of  a  horse  were  to  send  a  stranger 
to  a  fair,  with  express  directions  not  to  warrant  the  horse,  and 
the  latter  acted  contrary  to  the  orders,  the  purchaser  could  only 
have  recourse  to  the  person  who  sold  the  horse,  and  the  owner 
would  not  be  liable  on  the  warranty,  because  the  servant  was 
not  acting  within  the  scope  of  his  employment.  In  Oibaon  v. 
CoU  and  others,  7  Johns.  893,  this  court  recognised  the  dis- 
tinction between  a  special  and  general  agent,  as  laid  down  in 
Fenn  v.  Harrison,  to  be  founded  on  just  and  reasonable  princi- 
ples, with  the  observation,  '*  that  the  limitation  to  the  powezs 
of  a  general  and  known  agent,  cannot  be  known,  unless  specially 
communicated,  and  third  persons  ought  not  to  be  affected  by 
any  private  instructions.''  The  same  principle  was  recognized 
by  Lord  Eenyon  in  Bunquiai  v.  Ditchefl,  3  Esp.  64,  and  again 
by  Lord  EUenborough  in  Whitehead  v.  TuchOt,  15  East,  407.  It 
makes  no  difference  that  the  defendants  were  a  corporation,  for 
it  is  settled  that  they  may  be  bound  by  the  acts  of  their  agents 
in  the  same  manner  as  private  individuals.  I  abstain  from 
mentioning  several  incidental  facts  which  go  to  confirm  the 
position  that  the  defendants  considered  and  treated  Darling's 
acts  as  binding  on  tbem. 

2.  The  second  point  was  not  free  from  doubt;  and,  as  haa 
been  observed,  led  to  the  reargument  of  the  cause.  The  doubt 
in  the  minds  uf  some  of  the  judges  has  been   removed  by 
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a  more  pzecifle  aacertainment  of  a  fact;  it  was  doubted  whether 
OliTer  Buggies,  the  payee  of  the  bill,  was  not  a  mere  dramaiii 
penona;  and  whether  he  could,  after  the  acceptance  of  the  bill, 
have  maintained  a  suit  upon  it.    Upon  a  more  careful  examina- 
tion of  the  case,  we  see  no  reason  to  doabt  that  the  bill  whilst 
in  his  hands,  and  before  it  was  discounted  by  the  plaintiff  at  a 
higher  rate  than  the  legal  interest,  was  a  perfect  and  available 
hill;  and  that  when  it  became  due  he  could  have  maintained  an 
action  upon  it  against  either  of  the  defendants,  or  Herman  Bug- 
gies, the  drawer.    This  appears  to  the  court  to  be  the  true  test 
in  distinguishing  between  a  case  where  the  discount  of  a  bill  at 
a  higher  premium  than  the  legal  rate  of  interest,  will  render 
the  transaction  legal  by  considering  it  the  purchase  of  a  bill  al- 
ready perfect  and  available  to  the  party  holding  it,  and  where 
it  will  be  illegal  as  a  usurious  loan  of  money.    The  principle  is 
too  well  settled  to  be  questioned,  that  a  bill  free  from  usury  in 
its  concoction,  may  be  sold  at  a  discount,  by  allowing  the  pur- 
chaser to  pay  less  for  it  than  it  would  amount  to  at  the  legal 
rate  of  interest  for  the  time  the  bill  has  to  run.    The  reason  is 
obvious;  as  the  bill  was  free  from  usury  between  the  immediate 
parties  to  it,  no  after-transaction  with  another  person  can,  aa 
respects  those  parties,  invalidate  it.  And  I  take  it  to  be  equally 
dear,  that  if  a  bill  or  note  be  made  for  the  purpose  of  raising 
money  upon  it,  and  it  is  discounted  at  a  higher  premium  than 
the  legal  rate  of  interest,  and  where  none  of  the  parties  whose 
names  are  on  it  can,  as  between  themselves,  maintain  a  suit  on 
the  bill  when  it  becomes  mature,  provided  it  had  not  been  dis- 
eomited,  that  then  such  discounting  of  the  bill  would  be  usu- 
rious, and  the  bill  would  be  void. 

I  have  no  doubt  that  Herman  Buggies  could  in  no  event  have 
maintained  a  suit  on  this  bill.  The  contract  between  him  and 
Darling  bound  him  either  to  deliver  up  the  bill  to  be  cancelled 
long  before  it  would  become  due  by  the  terms  of  it,  or  to  pay 
Darling  the  amouut  of  the  bill.  And  it  would  make  no  differ- 
ence as  to  the  question  of  usury,  that  an  attempt  was  made  to 
get  it  discounted  at  a  legal  rate  of  interest  by  presenting  it  to  a 
bank.  Had  it  appeared  that  Oliver  Buggies  had  no  interest  in 
the  bill,  but  had  merely  lent  his  name  for  the  accommodation 
of  Herman  Buggies,  the  court  have  no  hesitation  in  saying  that 
the  plaintiff's  purchase  of  the  bill  would  have  been  usurious, 
and  that  he  could  not  have  recovered  upon  it;  because,  until 
«ttch  purchase,  the  bill  would  have  been  mere  waste  paper,  and 
it  would  have  had  no  existence,  or  been  available  until  the 
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plaintiff  acquired  his  title,  and  that  title  being  contaminated, 
and  infecting  the  bill,  would  be  invalid  as  against  all  the  par- 
ties to  it:  8  Johns.  Oas.  69  [Duaenbury  ▼.  Mlis,  2  Am.  Dec. 
144];  Id.  206  [WUkie y.  ^ooseveU,  2  Am.  Dec.  149];  2  Id.  60. 

It  has  been  said  that  Oliver  Buggies,  for  aught  that  appears,, 
was  the  holder  of  this  bill  in  his  own  right,  and  could  have- 
maintained  a  suit  to  enforce  its  payment  when  it  came  to  matu- 
rity, against  the  acceptor  and  drawer,  had  it  never  been  dis* 
counted  by  the  plaintiff;  and  then  it  follows  that  the  drawer 
and  acceptor,  in  a  suit  by  the  indorsee,  have  nothing  to  do  with 
the  consideration  paid  for  the  bill  by  such  indorsee  to  the 
drawer  [payee  ?].  They  are  bound  to  pay  the  bill;  but  as  re« 
q>ect8  the  payee  and  first  indorsee  [indorser?],  if  he  be  sued  tjj 
his  immediate  indorser  [indorsee?],  it  will  be  competent  for  him 
to  show  the  real  consideration  paid;  and  if  it  be  less  than  the 
face  of  the  bill  and  the  legal  interest  for  the  time  the  bill  had 
to  run,  then  he  can  claim  to  have  the  difference  deducted: 
Braman  y.  Hess,  18  Johns.  52. 

Judgment  for  the  plaintiff. 

The  principles  laid  down  in  this  case  are  regarded  with  approbatkmin  many 
•nbaeqnent  dedaiona  in  Kew  York:  ffoift  v.  TAomjMon,  5  N.  Y.  866;  CurU$'w, 
LeavUt,  15  Id.  173, 218;  OIcoUy.  Tioga  JLR.  ao.,27  Id.  500;  OaiieyT.Boorman^ 
21  Wend.  593.  In  Nichols  v.  Fearwn,  7  Pet.  107»  Jnatioe  Johnaon  deliveriBg 
the  opinion  of  the  oonrt,  aaya,  in  regard  to  an  indorsement  of  a  Inll  at  a  die- 
oonnt  greater  than  the  legal  rate:  "The  ooorta  of  New  York  have  got  over 
these  difficulties  by  adjudicating  that  whenever  the  note  or  bill,  in  ita  inoep* 
tion,  was  a  real  transaction,  so  that  the  payee  or  promiaor  might  at  matnxi^ 
maintain  a  suit  upon  it,  a  transfer  by  indorsement  on  a  discount,  though  be* 
yond  the  legal  rate  of  interest,  shall  be  regarded  as  a  sale  of  the  note  or  bill,, 
and  a  valid  or  legal  transaction.  But  not  so  where  the  paper,  in  its  origin, 
was  only  a  nominal  transaction.  Such  is  the  result  of  the  decision  in  Jane» 
V.  Hake,  2  Johns.  Gas.  GO;  WOkie  v.  SooseveU,  3  Id.  206,  and  Mtam  v.  The 
Commission  Co,  15  Johns.  44.** 

Again,  referring  to  this  case  and  to  the  particular  question  Just  noticed,  ih» 
Supreme  Court  of  the  United  States  say,  Tiffany  v.  Boatman^s  Institution,  IS 
Wall.  380,  "The  point  was  decided  in  Kew  York  at  an  early  day,  and  this 
decision  recognized  and  approved  by  this  court  in  Nichols  v.  Fearson,  and  th* 
general  current  of  decisions  is  in  the  same  direction :  Munn  v.  Commission  Co,p 
15  Johns.  55;  PotoeU  v.  Waters,  17  Id.  176;  Wheatan  v.  HiOard,  20  Id.  289; 
PoweU  V.  Waters,  8  Cow.  669;  Corcoran  <fir  Biggs  v.  Powers,  6  Ohio  St.  37;  % 
Parsons  on  Contr.  6th  ed.  p.  144,  and  cases  cited  in  note  s." 

See  the  note  to  WUhe  v.  BooseoeU,  2  Am.  Dec  149,  where  the  anthoritiea 
ace  collected,  as  to  when  a  note  is  void  for  usury.  See  also  lAoffd  v.  JTeocA, 
7  Am.  Bea  266  and  note. 
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Bobbin  v.  Fitch. 

pS  lOOMV,  191.] 

OF  SmsE  SxAXB  VoiiK^Wliere  a  Jadgmaii  of  dhrwoe  mm  icn* 
dwad  In  Vennontk  agMiiat  a  defendant  redding  and  domloQed  in  Connee- 
tioat^  and  who  was  not  personally  lerred  with  notice,  only  pablioation 
being  nuuie  in  the  f onner  state,  it  was  held  that  saoh  divorce  was  void 
and  woold  not  be  reoognized  in  another  state,  as  the  oonrt  granting  the 
diToroe  had  jnrisdiction  neither  of  the  subject  of  the  action  nor  of  the 


WtULJSD  nr  OBfEAZViKa  JuDOMXirT. — ^A  jndgment  or  decree  obtained  on  false  or 
fraadnlent  soggestions  csnnot  avail  or  protect  a  party  obtaining  snoh 
jnognMntb 

AoixoH  on  the  case  for  debaaching  the  daughter  and  servant 
of  the  phiintiff.  The  defendant,  an  inhabitant  of  Oonnecticat, 
was  married  there,  and  on  accoant  of  ill  usage  his  wife  obtained, 
from  the  general  assembly  of  that  state,  a  decree  of  sex>aration, 
and  the  sum  of  one  hundred  and  fifty  dollars  a  year  was  ordered 
to  be  paid  her  as  alimony.  Subsequently  the  defendant  went 
to  Vermont,  his  wife  all  the  time  living  in  Connecticut,  and  ob- 
tained a  divorce  there  on  the  ground  of  desertion  by  his  wife. 
The  record  stated:  **  Stephen  Fitch  of  Windsor,  in  the  county 
of  Windsor  and  state  of  Vermont,  having  by  petition,  addressed 
to  this  court,  stating  that  he,  on  the  fourth  day  of  June,  in  the 
year  of  our  Lord  1794,  was  lawfully  married  to  one  Charlotte 
Sellick,  then  of  Stamford,  in  the  county  of  Fairfield  and  state 
of  Connecticut;  and  that  the  said  Charlotte,  among  other  causes 
and  things,  has  been  guilty  of  willful  desertion  for  more  than 
three  years,  with  total  neglect  of  duty;  and  therefore  praying 
that  a  bill  of  divorce  may  be  granted  him  in  the  premises;  and 
it  being  shown  to  the  court  that  the  said  Charlotte  has  been 
duly  notified  to  appear  before  this  court  (if  she  see  fit)  to  show 
cause,  if  any  she  have,  wherefore  the  prayer  of  said  petition  be 
not  granted;  and  the  said  Charlotte  not  appearing  or  showing 
suflBcient  cause,  this  court  having  fully  heard  said  petition,  and 
the  evidence  in  support  of  the  same,  do  order  and  decree  that 
the  prayer  thereof  be  granted;"  and  the  marriage  was  accord- 
ingly declared  null  and  void  to  all  intents  and  purposes.  It 
did  not  appear  whether  the  wife  had  any  actual  notice  of  these 
proceedings.  The  statute  of  Vermont  required  only  a  publica- 
tion in  the  newspapers,  of  the  citation,  in  the  case  of  non- 
resident defendants. 

After  obtaining  this  divorce  in  Vermont,  the  defendant  mar- 
ried the  plaintiff's  daughter.    At  the  trial,  the  daughter  being 
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produced  as  a  witness  on  the  part  of  the  plaintiff,  objection 
made  that  the  witness  was  the  defendant's  wife.  The  judge 
decided  the  divorce  to  be  null  and  void,  and  the  witness  was 
permitted  to  testify.  A  verdict  was  found  for  the  plaintiff  in 
the  sum  of  five  thousand  doUan.    Motion  in  aixest. 

Brisled,  for  defendant. 

Baddif  and  T.  A,  Emmet,  contra. 

By  Court,  Thompsoh,  C.  J.  Every  material  question  in  this 
ease  turns  upon  the  effect  which  the  Vermont  divorce  shall  be 
deemed  to  have  upon  the  former  marriage  of  the  defendant. 
If  he  was  thereby  absolved  from  the  marriage  contract  with  his 
former  wife,  his  second  marriage  was  lawful,  and  the  plaintiff 
could  not  sustain  the  present  action,  nor  could  her  daughter, 
who  had  been  married  to  the  defendant,  be  a  witness.  But  if 
he  was  not  legally  divorced,  his  former  wife  being  still  living, 
his  marriage  with  the  plaintiff's  daughter  was  illegal  and  void, 
and  she  was  a  competent  witness. 

The  evidence  in  this  case  shows  that  when  this  divorce  was 
obtained  in  Vermont,  the  defendant's  former  wife  was  living  in 
Connecticut,  separated  from  him  by  virtue  of  an  act  of  the 
legislature  of  that  state,  which  from  its  terms  may  be  deemed  a 
divorce  a  mensa  et  ihoro.  This  separation  was  to  continue  dur- 
ing the  pleasure  of  the  wife,  and  the  defendant  was  subjected 
to  the  payment  of  one  hundred  and  fifiy  dollars  annually  to  her 
by  way  of  alimony.  It  also  appears  from  the  case  that  the 
defendant's  former  wife  never  was  in  the  state  of  Vermont,  nor 
in  any  manner  personally  notified  or  apprised  at  the  time  of  the 
proceedings  in  Vermont  to  obtain  a  divorce.  She  did  not  in 
any  manner,  by  her  agent  or  her  attorney,  appear,  or  make  any 
.defense  against  such  proceedings. 

^e  first  question  is,  whether  such  proceedings  in  Vermont 
were  not  absolutely  void  ?  To  sanction  and  give  validity  and 
effect  to  such  a  divorce,  appears  to  me  to  be  contrary  to  the 
first  principles  of  justice.  To  give  any  binding  effect  to  a 
judgment,  it  is  essential  that  the  court  should  have  jurisdiction 
of  the  person  and  of  the  subject-matter;  and  the  want  of  juris- 
diction is  a  matter  that  may  always  be  set  up  against  a  judg- 
ment when  sought  to  be  enforced,  or  where  any  benefit  is 
claimed  under  it.  The  want  of  jurisdiction  makes  it  utterly 
void  and  unavailable  for  any  purpose.  The  cases  in  the 
English  courts,  and  in  those  of  our  sister  states,  as  well  as  in 
this  court,  are  very  strong  to  show  that  judicial  proceedings 
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against  a  person  not  Barred  with  pxooess  to  appear,  and  not 
being  -within  the  jnriadiction  of  the  coiurt,  and  not  appearing  in 
person  or  by  attorney,  are  nnll  and  void.  In  Buchanan  y. 
Sucker,  9  East,  192,  the  court  of  E.  B.,  in  England,  declared 
that  the  law  would  not  raise  an  agsumpsii  upon  a  judgment 
obtained  in  the  island  of  Tobago  by  default,  when  it  appeared 
on  the  face  of  the  proceedings  that  the  defendant  was  not  in 
the  island,  and  that  he  had  been  summoned  by  nailing  a  copy 
of  the  declaration  on  the  court-house  door.  The  court  said  it 
would  have  made  no  difference  in  the  case  if  such  proceedings 
were  admitted  to  have  been  valid  by  the  laws  of  Tobago.  In 
the  supreme  court  of  Massachusetts,  chief  justice  Parsons,  in 
BissdL  T.  Brig^,  9  Uass.  464  [6  Am.  Dec.  88],  lays  down  the 
principle  very  clearly  and  distinctly,  that  before  the  adoption 
of  the  constitution  of  the  United  States,  and  in  reference  to 
foreign  judgments,  it  was  competent  to  show  that  the  court  had 
no  jurisdiction  of  the  cause,  and,  if  so,  the  judgment,  if  set  up 
as  a  justification  for  any  act,  would  be  rejected  without  inquir- 
ing into  the  merits.  The  same  rule  wotdd  apply  where  the 
party,  in  whose  favor  the  judgment  was,  came  to  enforce  it  in 
anotiier  court.  He  proceeds  very  ably  to  examine  the  question, 
how  far  the  judgments  of  courts  in  sister  states  are  made  con- 
elusive  by  the  constitution,  and  contends  that  neither  the  con- 
stitution nor  the  act  of  congress  prevents  the  court  where  such 
judgment  is  set  up,  from  examining  into  the  jurisdiction  of  the 
oourt  where  the  judgment  was  rendered;  and  such  court,  he 
observes,  must  have  jurisdiction  both  of  the  cause  and  of  the 
person,  that  if  a  court  of  any  state  should  render  a  judgment 
against  a  man  not  within  the  state,  nor  bound  by  its  laws, 
nor  amenable  to  the  jurisdiction  of  its  courts,  it  would  be  void. 
So  also  the  superior  court  of  Connecticut,  in  the  case  of  Kihbe 
T.  KSM)e,  Eirby,  119,  refused  to  sustain  an  action  on  a  judgment 
-in  Massachusetts,  on  the  ground  that  the  judgment-debtor  had 
not  been  personally  served  with  process  to  compel  his  appear- 
ance in  the  original  cause,  and  that  therefore  the  court,  where 
the  judgment  was  obtained,  had  proceeded  without  any  juris- 
diction of  the  cause.  The  same  principle  governed  the  decision 
of  the  supreme  court  of  Pennsylvania,  in  the  case  of  Phelps  v. 
Bblher,  1  Dall.  261.  The  same  doctrine  has  been  repeatedly 
recognized  in  this  court.  The  cases  of  SiUbum  v.  Woodworih,  6 
Johns.  41  [4  Am.  Dec.  821];  Bobinson  v.  Ward,  8  Johns.  90  [6 
Am.  Dec.  327};  Fsnlon  v.  Oarlick,  8  Johns.  197;  Pawling  y.  Bird, 
13  Johns,  192,  are  abundantly  sufficient  to  show  the  light  in 


228  BoBDEN  V.  FrrcE.  [New  York, 

which  we  have  yiewed  such  jadgments.    We  have  refused  to 
flustain  an  action  here  upon  a  judgment  in  another  state  where 
the  suit  was  commenced  by  attachment,  and  no  personal  sum- 
mons or  actual  notice  given  to  the  defendant,  he  not  being,  at 
the  time  of  issuing  the  attachment,  within  such  state.    In  saeh 
cases  we  have  considered  the  proceedings  as  in  rem,  which  could 
only  bind  the  goods  attached,  and  that  the  judgment  had  no 
binding  force  in  persmuim.    This  principle  is  not  considered  as 
growing  out  of  anything  peculiar  to  proceedings  by  attachment, 
but  is  founded  on  more  enlarged  and  general  principles.    It  is 
said  by  the  court,  that  to  bind  a  defendant  personally  by  a  judg- 
ment, when  he  was  ncTer  personally  summoned,  nor  had  notice 
of  the  proceedings,  would  be  contrary  to  the  first  principles  of 
justice;  and  that  whether  the  proceedings  were  valid,  and  ac- 
cording to  the  course  of  the  court  in  the  place  where  such  judg- 
ment was  obtained^  or  not,  would  make  no  difference.    It  must 
then  be  taken,  I  think,  as  the  settled  law  of  this  state,  that  a 
judgment  obtained  in  a  sister  state  against  a  person  not  being 
within  the  jurisdiction  of  the  court,  nor  having  been  served 
with  process  to  appear,  nor  having  appeared  to  defend  the  snit, 
will  be  absolutely  Toid.    This  principle  must  apply  equally  to 
a  divorce  as  to  any  other  judgment.    These  are  principles,  too, 
that  have  been  recognized  and  sanctioned  in  the  state  coorfar 
under  the  constitution  and  law  of  the  United  States  as  now  ex- 
isting.   In  the  case  of  Barber  v.  Booi,  10  Mass.  262,  Mr.  Jus- 
tice SewaU,  in  pronouncing  the  opinion  of  the  court,  animad- 
verts vrith  great  indignation  and  severity  upon  divorces  obtained 
like  the  one  set  up  in  this  case.    The  laws  of  Vermont,  says  he» 
which  authorize  the  supreme  court  of  that  state  to  proceed  in 
suits  for  divorce  instituted  in  favor  of  persons  resident  for  a 
time,  but  having  no  settled  domicile  within  the  state,  against 
persons  resident  and  domiciled  in  other  states,  who  are  not  and 
never  have  been  amenable  to  the  sovereignty  of  the  state  of 
Yermont,  upon  allegation  of  offenses  not  pretended  to  bare 
been  conunitted  within  the  state,  or  contrary  to  the  peace, 
morals,  or  economy  of  the  society  there,  or  in  violation  of  anj 
contract  subsistiDg,  or  which  has  ever  been  recognized  there; 
in  short,  where  no  jurisdiction  of  the  parties,  or  of  the  subject- 
matter,  can  be  suggested  or  supposed,  are  not  to  be  justified  by 
any  principles  of  comity  known  to  prevail  in  the  intercourse  of 
civilized  states,  and  the  exercise  of  such  authority,  he  adds,  u 
to  be  reprobated  in  the  strongest  terms. 
The  case  of  MUls  v.  Duryee,  7  Cranch,  481,  in  the  supreioa 
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couii  of  the  TTxiited  States,  has  been  very  mnbh  pressed  upon 
US,  as  a  bindiiig  and  controlling  decision,  as  to  the  conclnsiye- 
nes8  of  this  divorce  in  Yermont.    Althoagh  I  have  a  veiy 
strong  conTiction  that  the  constitntion  of  the  United  States  and 
law  of  congress  cannot  be  applied  to  a  judgment  which  we  con- 
sider Toid  upon  the  first  principles  of  justice,  so  as  to  make  it 
eondasiye  npon  ns,  yet  the  very  high  respect  I  entertain  for  that 
conrt  woold  make  me  hesitate  and  doubt  the  correctness  of  my 
own  judgment,  did  I  believe  it  to  have  been  the  intention  of 
that  court  thus  far  to  extend  the  construction  of  the  constitu- 
tion and  laws  of  the  United  States.    But  I  cannot  persuade  my- 
self that  was  so  intended.    And  certain  I  am  that  the  case  be- 
foie  that  court  required  no  such  construction.    It  is  true  that 
some  of  the  observations  of  the  learned  judge,  who  pronounced 
the  opinion  of  the  court,  might  tend  to  such  a  conclusion.   But 
these  observations  must  be  taken  in  reference  to  the  facts  in  the 
case,  and  to  the  particular  question  before  the  court.    The  case 
presented  a  question  of  pleading;  whether  nU  debU  or  nul  Hd 
record  was  the  proper  plea  to  an  action  of  debt  brought  in  the 
circuit  court  of  the  District  of  Oolumbia,  upon  a  judgment  ren- 
dered in  the  supreme  court  of  this  state.    It  was  held  that  nvl 
Ud  reoord  was  the  proper  plea.    It  was  said  that  if  the  record 
he  conclusive  between  the  parties,  it  cannot  be  denied  but  by 
the  plea  of  nul  Hd  record;  and  that  it  was  conclusive  in  that 
case  cannot  be  doubted.    ''  The  defendant,''  says  Mr.  Justice 
Story,  '*  had  full  notice  of  the  suit,  for  he  was  arrested  and 
gave  bail,  and  it  is  beyond  all  doubt  that  the  judgment  of  the 
supreme  court  of  New  York  was  conclusive  upon  the  parties  in 
that  state,  and  must,  therefore,  be  conclusive  here  also.'*    That 
case  will  very  plainly  admit  of  the  construction,  then,  that  it 
was  intended  only  to  decide  that  the  judgment  was  conclusive 
where  the  defendant  was  arrested,  or  had  in  some  way  appeared, 
and  had  an  opportunity  of  defending  the  original  suit.    This 
construction  is  fortified  by  what  fell  from  Mr.  Justice  Johnson, 
who  dissented  from  the  opinion  of  the  court    His  remarks 
flhow  very  clearly  that  he  did  not  understand  the  court  as  de- 
ciding that  they  were  bound  to  consider  and  cany  into  effect, 
as  conclusive,  judgments  obtained  upon  attachments  of  property 
merely,  when  there  was  no  process  served  on  the  defendant 
inthin  the  jurisdiction  of  the  court  rendering  the  judgment,  or 
he  made  in  some  manner  personally  liable  to  such  jurisdiction. 
I  have  thus  far  considered  this  case  upon  the  assumption 
that  this  divorce  would  be  valid  and  conclusive  in  the  state  of 
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Teimont,  and  should  not  even  then  deem  it  so  here.    But  I 
Teiy  much  question  whether  it  would  be  so  considered  in  Ver- 
mont.  It  was  a  divorce  obtained  by  fraud  and  false  representa- 
tions.   In  Fermor^a  case,  3  Co.  77,  it  was  resolved  that  a  fine 
levied  by  fraud  was  not  binding,  and  that  such  fraudulent  es- 
tate was  no  estate  in  judgment  of  law;  and  it  was  dedaied 
that  all  acts  and  deeds,  judicial  as  well  as  extra  judicial,  if 
mixed  with  fraud,  are  void.    This  divorce  was  introduced  by 
the  defendant  himself,  upon  his  trial,  for  the  purpose  of  show- 
ing that  his  former  marriage  was  dissolved,  so  as  to  legalize  Ids 
marriage  with  the  plaintiff's  daughter,  and  thereby  exclude 
her  from  being  a  witness  in  the  cause.    Whenever  he  seeks  to- 
avail  himself  of  any  benefit  from  a  divorce,  procured  by  his  own 
fraudulent  conduct,  although  brought  in  collaterally,  it  would 
seem  to  me  competent  to  allege  this  fraud,  otherwise  he  would  b» 
permitted  to  derive  a  benefit  from  his  own  misconduct;  a  position 
altogether  inadmissible.    Under  the  Vermont  law,  willful  de- 
sertion for  three  years  is  one  of  the  grounds  on  which  a  divoroe^ 
may  be  obtained.    This,  undoubtedly,  implies  fault  and  mis- 
conduct; a  desertion  in  violation  of  duty,  and  of  the  legal  obli* 
gations  imposed  by  the  marriage  contract.    It  was  under  thi» 
part  of  the  law  that  the  defendant  obtained  his  divorce.    In  his 
petition  presented  to  the  court  for  that  purpose,  he  charges  hi» 
wife  with  willful  desertion  for  more  than  three  years,  and  with 
a  total  neglect  of  duty.    This  allegation  which  was  the  sole 
ground  of  the  divorce  was  false,  and  known  to  be  so  to  the 
defendant.    For  she  was  then,  and  had  been  for  more  than  five 
years  preceding,  living  in  a  state  of  separation  from  him,  under 
the  authority  and  sanction  of  an  act  of  the  legislature  of  the 
state  of  Connecticut,  and  by  which  it  appears  that  both  husband 
and  wife  appeared  and  were  heard  before  the  legislature.    The 
defendant  must,  therefore,  have  been  fully  apprized  of  the  au- 
thority and  circumstances  under  which  his  wife  lived  separate 
and  apart  from  him,  and  could  not  have  believed  it  a  willful 
desertion  within  the  sense  and  meaning  of  the  Vermont  law. 

If  the  validity  of  this  divorce  were  to  be  agitated  in  Vermont^ 
it  might  well  be  objected,  that  it  was  obtained  on  false  sugges- 
tions, and  in  fraud  of  their  law;  and  the  principle  which  gov- 
erned the  decision  of  this  court  in  Jackson  v.  Jackson,  1  Johns. 
43A,  would  apply.  It  is  there  laid  down,  as  a  general  principle, 
that  whenever  an  act  is  done  in  fraudem  legis,  it  cannot  be  the 
basis  of  a  suit  in  the  courts  of  the  country  whose  laws  are  at- 
tempted to  be  infringed.    If  we  were  bound  to  give  to  this 


Jan.  1818.]  Coles  t;.  Coles.  231 

drvoroe  the  same  force  and  effect  that  it  would  haTe  in  Yermont, 
we  must  certainly  admit  all  objections  to  be  urged  against  it 
that  could  be  alleged  in  that  state.  Suppose  an  action  should 
be  brought  in  Vermont  by  Mrs.  Fitch  for  her  alimony,  under 
the  Connecticut  law,  could  the  defendant  avail  himself  of  his  di- 
Toroe  to  show  a  dissolution  of  the  marriage  contract,  so  as  to  dis- 
charge himself  from  the  payment?  She  certainly  might  set  up 
this  fraud  against  the  divorce.  Or,  suppose  a  suit  brought  in 
this  court  for  the  alimony,  after  the  date  of  the  divorce,  and  the 
divorce  set  up  to  avoid  the  payment;  we  should  certainly  be 
bound  to  give  force  and  effect  to  the  act  of  the  legislature  of 
Connecticut.  That  act  was  prior,  in  point  of  time,  and  no  want 
of  jurisdiction  could  be  set  up,  as  both  parties  appeared  before 
the  legislature  in  Connecticut.  The  courts  in  Vermont  cannot 
have  the  power  of  annulling  the  law  of  Connecticut.  It  would 
be  a  rather  singular  situation  of  the  defendant  and  his  first 
wife,  to  consider  the  divorce  a  mema  et  ihoro  in  Connectiout, 
and  the  divorce  a  vinculo  mairimonii  in  Vermont,  both  in  force, 
and  binding  on  the  parties  at  the  same  time. 

Upon  the  whole,  therefore,  I  am  fully  persuaded,  that  we 
cannot  consider  the  defendant  as  lawfully  divorced  from  his  for- 
mer wife;  and,  of  course,  his  marriage  with  the  plaintiff's 
daughter  was  null  and  void.  Without  noticing  the  objections 
urged  in  arrest  of  judgment,  and  about  which  there  is  no  dif- 
ference in  opinion  on  the  bench,  I  am  of  opinion  that  the  plaint* 
iff  is  entitled  to  judgment  on  the  bill  of  exceptions. 

Judgment  for  the  plaintiff. 


See  the  dootrine  heveliud  down,  ditonned  in  note  to  Ifamaver  v.  TWimt,  7 
Deo.S06w 


Coles  v.  Coles. 

[16  JOBSION,  169.] 

BxALTT  ov  Pabtnsbshif.— The  principles  and  roles  of  law  applicable  to  part* 
nenhip%  and  which  govern  and  regulate  the  disposition  of  the  partner- 
ship property,  do  not  apply  to  real  estate.  One  partner  can  convey 
no  more  than  his  own  interest  in  houses  or  other  real  estate,  even  where 
they  are  held  for  poiposes  of  the  partnership. 

<Afl8DKr8rr  AOAmarr  Co-tenaht. — Where  two  tenants  in  common  sell  and 
convey  their  land,  and  all  the  money  is  received  by  one,  the  other  can 
maintain  an  action  for  money  had  and  received  for  his  moiety  against  the 
other. 

AssoMPurr  for  money  had  and  received.     It  was  proved  that 
Stephen  Coles,  plaintiff's  intestate,  and  the  defendant,  Willet 
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Ooles,  aold  a  certain  tract  of  land  for  nine  thousand  dollars,  of 
which  seven  thousand  doUars  was  paid  to  the  defendant  and 
the  remainder  applied  towards  the  discharge  of  a  mortgage 
given  for  the  individual  benefit  of  the  defendant.  It  appeared 
that  a  partnership  existed  between  Stephen  and  Willet  in  a 
business  relating  to  the  land,  and  that  the  partnership  was  in 
existence  until  ttie  time  of  the  sale.  A  motion  for  a  nonsuit,  on 
the  ground  that  this  was  a  case  of  a  partnership  transaction  and 
required  the  investigation  of  partnership  accounts,  was  over- 
ruled, and  verdict  directed  to  be  found  for  the  plaintiff  for  one 
half  the  nine  thousand  dollars  with  interest. 
Motion  for  a  new  trial. 

r.  A.  Emmei,  for  the  plaintiff 

JB.  BogarduB,  conira. 

By  CouBT.  The  motion  for  a  new  trial  must  be  denied.  The 
testimony  on  the  part  of  the  plaintiff  shows  rerj  satis&otorily, 
that  the  intestate  was  only  entitled  to  a  moiefy  of  the  land  sold, 
and  he  can  of  course  claim  only  one  half  of  the  consideration 
money.  The  letter  of  the  twenty-ninth  of  December,  1812, 
might  admit  of  a  construction  that  the  intestate  was  the  sole 
owner  of  the  land.  But  the  other  proof,  and  the  conveyance 
which  was  given  by  both  Stephen  and  Willet  Ooles,  show  be- 
yond any  reasonable  doubt,  that  they  were  joint  owners  or  ten* 
ants  in  common. 

It  is  to  be  inferred  from  the  case  that  the  mortgage  for  two 
thousand  dollars  was  upon  this  land,  though  that  is  not  vezy 
dearly  stated.  The  defendant,  at  all  events,  admitted  that  this 
mortgage  was  his  own  private  debt,  and  no  part  of  it  ought,  of 
course,  to  be  paid  out  of  that  portion  of  the  consideration* 
money  due  the  intestate,  Stephen  Ooles.  The  defendant  is 
therefore  bound  to  account  to  the  plaintiff  for  the  one  half  of 
the  nine  thousand  dollars  (the  full  amount  of  the  consideration) 
together  with  the  interest  from  the  time  it  was  received.  No 
objection  can  be  made  to  the  recovery  on  the  ground  of  any  ex- 
isting partnership  between  Stephen  and  WiUet  Ooles.  They 
were  tenants  in  common,  not  partners,  in  this  land.  The  prin- 
ciples and  rules  of  law  applicable  to  partnerships,  and  which 
govern  and  regulate  the  disposition  of  the  partnership  property, 
do  not  apply  to  real  estate.  One  partner  can  convey  no  more 
than  his  own  interest  in  houses  or  other  real  estate,  even  where 
they  are  held  for  the  purposes  of  the  partnership :  Wats.  Partners, 
67.    There  may  be  special  covenants  and  agreements  entered 
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into  behreen  pariners  relative  to  the  nse  and  enjoyment  of  real 
estate  owned  by  them  jointly,  and  the  land  would  be  oonsidered 
as  held  subject  to  sudi  coTonants.  But  nothing  of  that  kind 
appears  in  the  present  case,  and  in  the  absence  of  all  such 
special  covenants,  the  real  estate  owned  by  the  partners  must 
be  considered  and  treated  as  such  without  any  reference  to  the 
partnership.  These  are  principles  fully  established  by  the  cases 
of  Thornton  ▼.  Dixon,  3  Bro.  Ch.  199,  and  Balmain  y.  Shore,  9 
Yes.  jun.  600.  Willet  and  Stephen  Coles  must,  therefore,  be 
be  considered  as  tenants  in  common  of  the  lands  sold  and  con- 
veyed by  them,  and  there  can  be  no  doubt  that  where  two  ten- 
ants in  common  sell  and  convey  their  land,  and  all  the  money 
is  received  by  one,  the  other  can  maintain  an  action  for  mon^ 
had  and  received,  for  his  moiety  against  the  other. 
Motion  for  new  trial 


11m  dDoMM  of  this  MM  is  apptoved  in  Anftfv  V.  AiOttl^  28  How.  90^ 


Platt  V.  Johnson. 

-Bnan  sr  Oooupation.— One  wlio  araoti  s  mill  sad  dsm 
spon  a  it  I  Mill,  does  not,  by  the  mere  priority  of  oooopstioii,  muMOom- 
poniod  with  a  length  of  time  enffioiflnt  to  presome  a  grant,  acquire  sooh 
an  eocolnaive  li^t  in  the  etreom  as  would  give  an  action  againit  a  penMa 
w]u>  ereoted  a  mill  and  dam  above  the  fint  mill,  which  was  rendered 
thweby  leae  pioAtaUe,  by  reaoon  of  the  detentioii  of  the  water  by  the 
nuU 


AoBON  on  the  case  for  obstructing  the  waters  of  Oincinnatus 
ereek  in  their  ancient  course  across  defendant's  land,  whereby' 
plaintiff's  mills  on  the  stream,  lower  down,  were  rendered  less 
useful.  It  appeared  that,  in  1797,  the  plaintiff  erected  a  saw- 
mill and  dam  on  the  creek,  being  possessed  of  lands  on  both 
sides  thereof,  and  in  1805  and  1806,  erected  a  grist-mill  near 
the  other  mill,  the  dam  sufficing  for  both.  In  1810,  he  built  a 
new  grist-mill  below  the  first  mills;  all  of  which  have  been  in 
use  since  their  erection.  In  1809,  the  proprietors  of  the  land 
now  occupied  by  the  defendants,  built  a  dam  across  the  creek, 
about  sixty  rods  above  the  plaintiff's  dam,  with  a  fulling-mill, 
and  erected  a  carding  machine  near  it,  in  1812.  The  defendants 
took  possession  two  years  before  the  trial.  When  the  defend- 
ants shut  down  their  gates  for  the  purpose  of  filling  their  dam, 
the  water  was  detained,  and  in  very  dry  seasons,  plaintiff's  mills 
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were  obliged  to  stop,  especially  in  1816,  when  thej  were  stopped 
for  three  days,  while  the  defendants  were  filling  ttieir  dam.  The 
defendants  turned  the  water  into  its  natural  channel  as  soon  as 
it  had  been  used.  Plaintiff  made  no  complaint  until  the  year 
1816,  when  the  stoppage  of  his  mills  for  three  days  was  occa- 
sioned. It  was  shown  that  at  different  times,  when  his  mills 
were  stopped,  the  plaintiff's  customers  carried  their  grain  to 
other  mills. 
Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  court. 

SiU,  for  the  plaintiff,  contended  that  prior  occupancy  gave  a 
superior  right,  and  cited:  8  BL  Oom.  402,  403;  Brown  y.  Best,  1 
Wils.  174;  15  Yin.  Ab.  899,  Mill,  0.;  Cox  y.  HaUhewa,  1  Yent. 
287;  Balms  y.  HeMeUmaU,  Skin.  65, 175;  Bealy  Y.Shaw,  6East» 
208. 

HUcot,  contra. 

By  Court,  Thompsov,  0.  J.  The  question  iuYolyed  in  the 
decision  of  this  case  may  perhaps  be  considered  as  one  of  the 
first  impression.  I  cannot  persuade  myself,  howeyer,  that  the 
daim  set  up  by  the  plaintiff  can  be  sustained  upon  any  princi- 
ples of  law  recognized  in  our  courts.  The  principle  sought  to 
be  established  is,  that  a  previous  occupancy  of  land  upon  a 
Stream  of  water,  and  an  appropriation  of  the  water  to  the  pur- 
poses of  a  mill,  gives  such  a  right  to  the  stream,  in  its  whole 
extent  above,  as  to  control  the  use  of  the  water  so  as  to  prevent 
any  subsequent  occupant  from  using  or  detaining  the  water,  to 
the  least  injury  or  prejudice  of  the  first  occupant.  Unless  the 
principle  thus  broadly  stated  can  be  supported,  the  plaintiff 
must  fail  in  the  present  action,  for  there  is  no  color  for  charging 
the  defendants  with  having  diverted  the  natural  course  of  the 
stream,  or  unnecessarily  wasting  the  water,  or  wantonly  detain- 
ing it  longer  than  was  reasonable  and  necessary  for  their  own 
machineiy  and  waterworks;  nor  is  there  any  pretense  that  the 
plaintiff  had  been  so  long  in  the  previous  use  and  enjoyment  of 
this  stream  of  water  as  to  afford  the  presumption  of  a  grant  of 
the  same  beyond  the  bounds  of  his  own  land.  The  plaintiff's 
right,  therefore,  if  any  legal  right  exists,  must  grow  out  of  the 
mere  fact  of  his  having  first  erected  his  mill.  To  give  such  an 
extension  to  the  doctrine  of  occupancy  would  be  dangerous  and 
pernicious  in  its  cousequences.  The  elements  being  for  gen- 
eral and  public  use,  and  the  benefit  of  them  appropriated  to 
individuals  by  occupancy  only,  this  occupancy  must  be  regu- 
lated and  guarded,  with  a  view  to  the  individual  rights  of  all 
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who  may  have  an  interest  in  their  enjoyment;  and  the  maxim 
fie  niere  iuo,  vi  dUenum  rum  laedas^  most  be  taken  and  construed 
-with  an  eye  to  the  natural  rights  of  all. 

Although  some  conflict  may  be  produced  in  the  use  and  en- 
joyment of  such  rights,  it  cannot  be  considered,  in  judgment  of 
law,  an  infringement  of  the  right.  If  it  becomes  less  useful  to 
one  in  consequence  of  the  enjoyment  by  another,  it  is  by  acci- 
dent, and  because  it  is  dependent  on  the  exercise  of  the  equal 
rights  of  others.  Many  general  and  public  considerations 
might  be  resorted  to  to  enforce  and  establish  this  doctrine.  But 
I  think  this  question  falls  within  the  principles  fully  recognized 
by  this  court  in  the  case  of  Palmer  t.  Mulligan,  8  Oaines,  81S 
[2  Am.  Dec.  270.]  Though  there  was  a  difference  of  opinion  on 
the  bench  as  to  the  result  of  the  motion  in  that  case^  yet  thia 
difference  did  not  in  any  measure  turn  on  the  question  pre- 
sented by  this  ease.  Spencer,  J. ,  said  the  act  of  erecting  a  dam 
by  the  defendant  was  a  lawful  act;  and  though  in  its  conse- 
qnenoes  slightly  injurious  to  the  plaintiffs,  they  were  remediless; 
it  was  damnum  al^ue  injuria.  The  erection  of  dams  on  all 
livers  is  injurious  in  some  degree  to  those  who  have  mills  on 
the  same  streams  below,  in  withholding  the  water,  yet  this  had 
never  been  supposed  to  afford  a  ground  of  action.  Livingston, 
J.,  said  each  one  had  an  equal  right  to  build  his  mill,  and  tho' 
enjoyment  of  it  ought  not  to  be  restrained  because  of  some 
trifling  inconvenience  to  the  other,  and  he  utterly  rejected  the 
doctrine  that  the  person  erecting  the  first  mill  thereby  acquired 
any  superior  rights.  Were  the  law,  he  observes,  to  regard  little 
inconveniences  of  this  nature,  he  who  could  first  build  a  dam  or 
mill  on  any  public  river  would  acquire  an  exclusive  right,  at 
least  for  some  distance,  for  a  second  dam  could  not  be  built 
unless  at  a  considerable  distance,  without  producing  some  mis- 
chief or  detriment  to  the  owner  of  the  first.  Here  the  principle 
on  which  the  plaintiff  rests  is  directly  met,  and  treated  as  lead- 
ing to  extravagant  consequences  altogether  inadmissible. 

Although  I  differed  from  the  opinion  of  the  court  in  that  case, 
it  was  upon  the  ground  that  the  plaintiff  had  acquired  a  superior 
right  by  a  prior  enjoyment  of  the  water,  in  a  particular  manner, 
for  forty  years,  which  was  sufficient  to  raise  the  presumption  of - 
a  grant;  and  the  chief  justice,  who  also  dissented  from  the 
majority  of  the  court,  rejected  the  doctrine  set  up  by  the  plaint- 
iff in  this  case.  Many  cases,  said  he,  may  be  supposed  which 
would  be  damnum  absque  iryuria  ;  such  as  the  insensible  evapo- 
ration and  decrease  of  the  water  by  dams,  or  the  occasional 
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increase  or  decrease  of  the  Telooitj  of  the  current,  and  the 
quarUum  of  water  below.  Many  each  circumstances  may  be 
inevitable,  from  the  establishment  of  one  dam  above  another 
upon  the  same  stream.  I  have  been  thus  particular  in  noticing 
the  several  opinions  in  this  case,  because,  if  the  principles  which 
seem  there  to  be  taken  for  granted  by  the  whole  court  are  well 
founded,  they  are  in  direct  hostiliiy  to  the  plaintiff's  right  of 
action.  There  is  no  ground,  in  point  of  fact,  if  that  could  make 
any  difference  in  the  principle,  for  alleging  that  there  was  no 
natural  mill  seat  or  fall,  where  the  defendant's  works  are 
erected.  There  is  enough  for  every  purpose  for  which  the 
defendants  have,  and  had,  a  right  to  use  the  water.  The  court 
are,  accordingly,  of  opinion  that  the  defendants  are  entitled  to 
judgment. 
Judgment  for  the  defendant. 

The  pfrindple  hm  laid  down  is  enaunedintiMBotetaPsfaMPv,  MuJUgtm, 
S  Am.  Bea  280. 


Jackson  v.  Diokenbon. 

[i5jQnMar»ao9.] 

la  Furmnra,  Notiob  to  Whom.— A  Us  pmdem,  wldbh  mnst  b^gin  tnm 
the  servioe  of  the  sabpoena  after  the  bill  ii  filed.  Is  notioe  to  a  sabae- 
qnmA  pozobaaer,  and  will  affect  and  bind  bia  Intexeat 

Xdbl — ^Where  a  mortgigee  filed  bis  bill  to  foredoae,  after  a  sale  under  an 
ezeoation  in  an  action  at  Uw  by  a  third  person  against  the  mortgagor, 
bat  before  the  sheiifTs  deed  had  been  ezeonted  to  the  pnrohaaer  at  such 
sale,  it  was  held  that  the  deed  related  back  to  the  day  of  sale,  and  thai 
the  purchaser,  not  having  been  made  a  party  to  the  f  oredosiire  soit,  wsa 
not  prednded  from  attacking  the  validity  of  the  mmigsge  in  an  aotioB 
of  ejectment. 

Bbbob  nr  EmrsBiiro  Yxbdiot. — ^The  testimony  of  Joron  is  admissiUe  to 
prove  that  a  mistake  was  made  in  open  oonrt,  by  the  clerk  in  entering 
or  the  ooort  in  directing  a  verdict  diffiorent  from  that  found. 

EjBcniBNT.  The  lessor  of  the  plaintiff,  one  Noah,  claimed  as 
purchaser  at  an  execution  sale  of  the  premises  under  a  judgment 
recovered  by  J.  Hart  against  E.  Hart.  The  judgment  was 
docketed  May  5, 1812,  and  the  sheriff's  deed  to  the  lessor  v^as 
dated  March  1, 1813.  Plaintiff  gave  in  evidence  a  memorandum 
of  a  lease  for  two  years  from  the  lessor  to  Thompson,  one  of  the 
defendants,  who  entered  into  possession  under  the  lease,  but 
who  refused,  in  February,  1816,  to  pay  rent  to  the  lessor,  dis- 
claiming to  hold  under  him,  and  claiming  to  hold  under  the 
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other  defendAnty  DickeDson.  The  defendantB  produced  a  mort- 
gage of  the  premises  from  E.  Hart  and  "wif e  to  Dickenson,  dated 
April  18, 1811,  to  secure  the  payment  of  a  bond  within  a  year 
from  that  time,  and  a  foreclosure  of  the  mortgage  and  a  deed 
from  the  master  at  such  foreclosure  to  Dickenson,  dated  March 
1, 1816.  Dickenson  filed  his  bill  in  chancery  to  foreclose  the 
mortgage,  on  the  tenth  March,  1813.  Oonflicting  evidence  was 
introduced  as  to  whether  the  lessor,  Noah,  was  the  real  owner 
of  the  premises,  or  was  merely  a  trustee  for  E.  or  J.  Hart. 
Eridence  was  produced  to  show  that  the  bond  for  which  the 
mortgage  was  given  was  usurious  and  void.  A  verdict  was 
found  for  the  plaintiff,  subject  to  the  decision  of  the  court,  on 
the  point  how  far  the  plaintiff  was  bound  by  the  proceedings 
in  chanoeiy •  A  motion  for  a  new  trial  was  made  on  the  grounds 
that  the  verdict  was  incorrectly  given,  and  on  the  ground  of 
surprise.  In  support  of  the  motion,  affidavits  were  read*  The 
testimony  of  five  of  the  jurors  was  also  taken,  from  which  it 
appeared  that  they  intended  to  find  merely  that  one  of  the  notes 
given  by  E.  Hart  was  usurious,  but  did  not  intend  to  find  that 
the  nsnxy  in  the  note  was  connected  with  the  mortgage. 

Sbmaon  and  Biarrimm,  for  the  plaintiff. 

T.  A,  Smmei,  contra. 

By  Court,  Tatbs,  J.  The  rule  that  a  Zis  pendens  in  the  oourt 
of  chanceiy ,  1  Johns.  Oh.  576,  which  must  begin  from  the  serv- 
ioe  of  the  subpcana  after  the  bill  is  filed,  is  considered  notice 
to  a  subsequent  purchaser  so  as  to  affect  and  bind  his  interest, 
cannot  now  be  controverted;  but  according  to  the  facts  dis- 
closed by  the  testimony  in  this  case,  it  does  not  appear  that  the 
suit  in  dianceiy  had  been  instituted  when  the  sale  took  place. 
The  deed,  although  subsequently  executed  by  the  sheriff  to  the 
lessor  of  the  plaintiff  for  the  premises  in  question,  cannot  then 
be  illegal  and  inoperative,  on  the  ground  of  notice,  for  the  pur« 
chase  was  made  on  the  first  of  March,  and  the  filing  of  the  bill 
(without  noticing  the  time  of  issuing  the  subpoena)  was  not 
until  the  tenth  of  March. 

The  subsequent  delivery  of  the  deed  being  mere  matter  of 
form,  must  have  relation  back  to  the  time  of  purchase  at  the 
sheriff's  sale.  When  the  subpoena  issued  does  not  appear.  In 
Jackson  V.  Baymond,  1  Johns.  Cas.  85,  it  is  stated  in  the  opinion 
delivered  by  one  of  the  judges,  as  a  general  principle,  that 
whenever  it  is  intended  to  be  shown  that  nothing  passed  by  a 
grant,  by  reason  that  at  the  time  there  was  a  possession  in  an- 
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Deo.  490];  Luke  t.  Lyde,  2  Buxr.  886;  Beawes  L.  M.  87;  Ab- 
bot on  Shipping,  277,  284;  Jeremy's  Iaw  of  Oarxiers,  87. 

Slosaan,  contra. 

By  Court,  Spehokb,  J.  Two  questions  arise:  1.  Could  the 
plaintiff  recover  on  the  charter  party  f  2.  If  not,  is  be  enti« 
tied  to  9k  pro  rata  freight  on  the  outward  cargo  f  The  case  of 
Barker  v.  Gheriot^  2  Johns.  852,  decides  the  first  point.  In  that 
case  a  vessel  was  chartered  for  a  voyage  from  New  York  to  Mar* 
tinique  and  back  to  New  York,  for  the  entire  sum  of  four  thou* 
sand  five  hundred  dollars,  payable  sixty  days  after  the  deliveiy 
of  the  return  cargo  at  New  York.  The  outward  cargo  was  de* 
livered  at  Martinique,  and  while  on  the  return  voyage  with  a 
cargo  she  was  captured  and  carried  into  Antigua,  where  the 
caigo  was  libeled  and  ordered  to  be  retained  for  further  proof. 
The  vessel  returned  to  New  York  without  the  goods,  except  a 
few  articles  left  on  board.  The  goods  were  afterwards  ordered 
to  be  returned  to  the  claimants,  but  neither  the  goods  nor  pro- 
ceeds ever  came  to  the  hands  of  the  owners  or  insurers.  The 
court  held,  that  it  was  one  entire  voyage  from  New  York  toMar« 
tinique  and  back  again,  and  that  as  the  vessel  was  captured  on 
her  return,  and  did  not  deliver  the  return  cargo,  no  freight  was 
due,  notwithstanding  the  defendant  had  the  benefit  of  the  out- 
ward voyage;  because  by  the  express  agreement  of  the  parties, 
the  outward  and  homeward  voyage  were  one,  and  the  profit  de- 
pended on  the  entire  performance.  The  same  principle  was 
recognized  in  SeoU  v.  Libby^  2  Johns.  840  [8  Am.  Dec.  481.] 

The  present  case  presents  an  entire  contract.  The  vessel  was 
chartered  to  proceed  from  New  York  to  St.  Bartholomews,  and 
if  required,  to  St.  Sitts,  and  back  to  New  York;  and  the  de- 
fendant agreed  to  pay  one  thousand  five  huudred  dollars  for  the 
vessel  for  the  voyage  out  and  home  on  her  return  to  New  York. 
The  return  of  the  vessel,  therefore,  is  a  condition  precedent, 
and  not  having  been  performed,  it  is  impossible  to  say  that  the 
plaintiff  can  sustain  his  action  on  the  charter  party.  The  coun- 
sel for  the  plaintiffs  pressed  upon  the  court  the  case  of  Simond 
V.  Hankey,  stated  in  Abbot,  818.  That  case  differs  materially 
from  the  present,  and  Lord  Mansfield  in  giving  his  opinion  says: 
"  If  there  be  one  entire  voyage  out  and  in,  and  the  ship  be  cast 
away  on  the  homeward  voyage,  no  freight  is  due,  no  wages  are 
due,  because  the  whole  profit  is  lost,  and  by  express  agreement 
the  parties  may  make  the  outward  and  homeward  voyage  one/' 
The  case  of  Byrne  v.  Poiienson,  cited  by  Abbot,  819,  is  one  veoEj 
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aDalogoos  to  the  present,  and  it  received  a  decision  in  aocord- 
anoe  with  that  in  Barker  y.  Cherioi,  In  that  case  Lord  EUen- 
boroQgh  obseryed,  "  the  parties  have  entered  into  a  special  con- 
tract, by  "which  freight  is  made  payable  in  one  event  only,  that 
of  a  right  delivery  of  the  cargo  according  to  the  terms  of  the 
contract,  and  that  event  has  not  taken  place;  there  has  been  no 
such  delivery,  and  consequently  the  plaintiff  is  not  entitled  to 
recover.  He  should  have  provided  in  his  contract  for  the  emer- 
gency which  has  arisen."  Had  the  defendant  himself  accepted 
the  outward  cargo  at  St.  Bartholomews,  it  would  not  have  enti« 
tied  the  plaintiff  to  a  pro  rata  freight,  because  of  the  entirety  of 
the  contract  But  in  the  present  case  it  does  not  appear  that 
Oocky  who  caused  the  cargo  to  be  sold,  had  any  authority  to  do 
BO,  he  acted  from  the  necessity  of  the  case. 

It  is  impossible  to  raise  an  implied  promise  to  pay  the  out- 
ward freight,  on  the  ground  of  the  labor  performed  in  carrying 
the  defendant's  goods,  when  the  carriage  of  the  goods  was  reg- 
ulated by  a  contract,  part  of  which  only  was  performed,  and  the 
other  purt  remained  unperformed,  the  entire  perf ozmanoe  of  it 
being  a  condition  precedent. 

Judgment  for  the  defendant. 


8—  Ml  intemtiiig  ww  in  this  oonaeotion:  Cfqflm  v»  0tQ9m\  4  Am.  Dm»  6C 


MoDONALD   V.  HbWETT. 

[IS  Jonwiir,  940.) 

WsBir  TmunaoT  Passb. — ^If  aomo  act  remains  to  be  done  by  the  vendor  be- 
fore dalivety,  the  property  doea  not  veat  in  the  vendee^  bat  eontinnee  et 
the  vendoi^a  ziak. 

Tbovsb  for  a  quantity  of  timber.  The  plaintiff  produced  in 
evidence  a  written  bill  of  sale  as  follows:  **  Stillwater,  March 
16, 1816.  William  McDonald  bought  of  John  Nelson,  jun.  one 
hundred  sticks  of  timber,  consisting  partly  of  oak,  pine,  hem- 
lock, and  elm,  lying  on  the  east  side  of  Hudson,  in  the  town  of 
Easton,  Washington  county,  also  one  hundred  and  fifty-six 
sticks  timber,  consisting  of  oak  and  pine,  lying  on  the  bank  of 
Hudson  river,  in  the  town  of  Stillwater.  The  said  William  Mc- 
Donald is  to  pay  for  the  same  at  the  measurement,  in  the  city 
of  New  York,  when  the  said  timber  is  delivered  and  inspected, 
and  also  is  to  pay  the  fair  market  price  in  the  city  of  New  York, 
when  delivered.     The  said  John  Neilson  has  contracted,  and 

Dbo.  Vol.  vm^ia 
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does  agree  to  deliver  the  same  on,  or  before,  the  first  of  July 
next;  and,  also,  the  said  John  Neilson,  Jan.,  agrees  that  the 
amount  of  the  said  timber  shall  be  indorsed  on  his  note,  which 
the  said  William  McDonald  holds  against  him  (describing  them), 
and  if  the  said  timber  amounts  to  any  more  than  the  said  notes, 
the  said  William  McDonald  is  to  pay  the  overplus  to  the  said 
John  Neilson,  jun/' 

The  defendant  was  employed  by  Neilson  to  take  the  timber  to 
New  York,  and  on  his  arrival  there,  it  was  demanded  of  him  by 
the  plaintiff,  but  he  refused  to  deliver  it,  and  left  it  with  the 
&ther  of  the  plaintiff,  who  sold  it  on  the  plaintiff's  account. 
The  defendant  moved  for  a  nonsuit,  on  the  ground  that  there 
had  not  been  such  a  sale  to  the  plaintiff  as  would  enable  him  to 
maintiain  this  action,  and  moreoTer  on  the  ground  that  the  ac- 
tion could  not  be  maintained  against  the  defendant,  as  he  was 
only  the  servant  and  agent  of  Ndlson.  The  motion  was  denied, 
and  a  verdict  was  found  for  the  plaintiff  subject  to  the  opinion 
of  the  court. 


SwnHngton,  for  the  plaintiff,  contended  troTer  would  lie,  as 
there  was  a  tnmsfer  of  the  property,  for  the  agreement  showed 
a  sale  had  beem  made:  Bao.  Abr.  Bills  of  Sale;  Shep.  Touch. 
224;  1  Com.  I^.  411,  Agreement,  A;  2  Id.  188,  Biens,  D.  8;  1 
Bl.  Com.  448;  2  Com.  on  Oontr.  210;  7  East,  671;  Bull.  N.  P. 
85;  2  Saund.  47  n.  b.  Trover  will  lie  against  the  defendant,  for 
he  knew  that  the  plaintiff  had  purchased  the  timber  of  Neilson. 
All  persons  who  direct  or  assist  in  committing  a  trespass,  or  in 
the  conversion  of  personal  property,  are  in  general  liable  as 
principals,  not  benefited  by  the  act:  1  Ohitfy  PI.  67;  2  Saund. 
47;  Bull.  N.  P.  41;  6  T.  B.  800;  1  Bos.  &  P.  869;  IfiarpT.  Bad' 
ing,  11  Johns.  286;  Bristol  y.  Buri,  7  Id.  264:  Murray  v.  Burling, 
10  Id.  172, 176.  In  PerHns  v.  Smilh,  1  Wils.  828,  it  was  hehl 
that  trover  lies  against  a  servant  who  disposes  of  the  properly  of 
another  to  his  master's  use:  5.  P.  Siq^hens  t.  Elwal,  4  M.  &  S. 
269. 

T.  Sedgwick,  for  defendant. 

By  Oourt,  Spbnoeb,  J.  The  only  point  is,  whether  the  plaint- 
iff was  the  owner  of  the  timber  for  which  the  suit  is  brought. 
In  construing  the  agreement  we  must  look  at  all  its  provisions. 
The  contract  was  executory,  not  executed,  and  the  property  did 
not  pass.  The  agreement,  to  be  sure,  says  that  the  plaintiff 
bought  of  the  defendant  the  timber  lying  in  Washington  and 
Saratoga  counties;  but  how  ?    The  plaintiff  was  to  pay  for  the 
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same  at  the  meaBorement  in  New  York,  when  it  was  deliyered 
4tnd  inspected,  and  at  a  fair  market  price  when  deliyered.  Neil- 
son  contracted  to  delirer  it  by  a  particular  day,  and  the  amount 
was  to  be  indorsed  on  notes  which  McDonald  held;  and  if  the 
timber  amounted  to  more  than  the  notes,  the  residue  was  to  be 
paid  for. 

The  distinction  between  executory  and  executed  contracts  is 
well  defined;  the  former  conveys  a  chose  in  action,  the  latter  a 
•chose  in  possession.  In  2B1.  Oom.  443;  1  Com.  on  Contr.  3; 
3  Johns.  888,  424  [3  Am.  Dec.  604];  3  Johns.  44  [3  Am.  Dec. 
457];  5  Johns.  74;  10  Id.  836  [6  Am.  Dec.  841],  this  distinction 
is  stated  and  illustrated.  The  usual  and  decisive  test,  in  cases 
of  this  kind,  is  to  consider  at  whose  risk  the  subject  of  the  con- 
tract was;  and  certainly  this  timber  was  at  the  risk  of  Neilson. 
H^  was  to  transport  it  to  New  York;  it  was  not  to  be  delivered 
until  inspected,  and  Neilson  had  the  right  to  withhold  a  delivery 
until  the  amount  was  to  be  indorsed  on  his  notes;  and  if  the 
fair  value  which  was  yet  to  be  ascertained,  exceeded  the  notes, 
Neilson  had  a  right  to  insist  on  payment  before  he  parted  with 
his  timber,  for  by  the  contract  these  were  dependent  and  sim- 
ultaneous acts.  The  case  of  Busk  v.  Davis,  2  Maule  &  S.  897, 
and  Skiply  ▼.  Davis,  5  Taunt.  621,  are  full  to  the  point  that  if 
-any  act  remains  to  be  done  by  the  vendor  before  delivery,  the 
property  does  not  pass. 

Judgment  for  the  defendant. 


This  oaM  is  dted,  •bowing  when  title  reauuns  In  the  vendor,  ia  JofM  v. 
jidamM,SIf.  T.  297;  Dechurw.  Fwrnia,  Mid.  617. 


PsoPLs  V.  Utioa  Ins.  Go. 

[UJonwiir.ao.] 

^DO  Waebahto  AOAnrsT  GoBFOBATiON. — ^Ad  infomuitioa  in  the  nafeon  of  a 
9110  warrantOt  lies  against  a  coiporation  for  illegally  carrying  on  banking 
opemtiooB.  Sacb  information  need  abow  no  title  in  the  people  to  a 
fnuMsbiae,  aa  it  ia  inoombent  on  tbe  defendant  to  sbow  aatbority  for  ez* 
ecciaing  the  li^t. 

ComrBUcnoK  ov  Statdtbl — ^Tbe  intention  of  tbe  legialatare  aboold  control 
in  aaoertaining  tbe  meaning  of  a  statate  wbicb  ia  donbtfnl  or  obaoue. 
That  wbicb  ia  witbin  tbe  intention  ia  aa  maob  witbin  tbe  statate  aa  if  it 
ware  witbin  tbe  letter;  and  a  tbing  witbin  tbe  letter  ia  not  witbin  tbe 
■tatate,  if  against  tbe  intention.  A  oonstmction  ougbt  to  be  given  aa 
will  not  suffer  tbe  statate  to  be  eladed. 
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CkiBPOBATiOK  A  PBBSOIT. — ^A  stfttate  restraining  any  person  from  doing  cer- 
tain acta,  ia  equally  applicable  to  corporatiooa,  or  bodiee  politic^  althoo^ 
th«y  are  not  specially  referred  to. 

POWKBS  OF  CoBPORATioir.— A  Corporation  has  no  other  powers  than  thoae  ex« 
pressly  granted  by  the  act  of  incorporation,  or  those  necessary  for  the 
purpose  of  canying  out  its  express  powers. 

Ihfobilltion  in  the  natare  of  a  quo  warranio  against  the  de- 
f endantBy  for  exercising  banking  priTileges,  withont  legidaiiTe 
aathority.  The  defendants  were  inoorporatod  by  act  of  the 
twenty-ninth  of  March»  1816;  the  material  sections  to  which 
reference  is  made  are  as  follows: 

**  Whereas  it  has  been  represented  to  this  legislatnrep  that 
incorporating  an  insurance  company,  which  has  been  formed  in 
the  village  of  TJtica,  will  tend  to  mitigate  the  awfol  calamities 
of  fire,  to  give  greater  security  to  manu&cturers,  and  more 
confidence  to  those  who  adventure  their  property  on  our  vast 
navigable  waters.  And  whereas,  it  doth  appear  that  these  ob- 
jects are  laudable,  and  that  a  company  promoting  them  in  the 
iuterior  of  our  country,  where  the  profits  must  neoessarily  be 
small,  should  be  liberally  encouraged,  therefore: 

'*  1.  [This  section  incorporated  the  company  by  name,  to  be 
a  body  poUtic  until  1836.] 

"2.  And  be  it  further  enacted,  that  this  corporation  shall 
have  full  power  and  authority  to  make  contracts  of  ji^^ranfte 
with  any  person  or  persons,  body  corporate  or  politic,  against 
losses  or  damages  by  fire  or  otherwise,  of  any  houses  or  boats, 
ships,  vessels,  or  buildings  whatsoever,  and  of  any  goods, 
chattels,  or  personal  estate  whatsoever,  and  of  all  kinds  of  in- 
surance upon  the  inland  transportation  of  goods,  wares,  or 
merchandise,  for  such  term  or  terms  of  time,  and  for  such  pre- 
mium or  consideration,  and  under  such  modifications  and 
restrictions  as  may  be  agreed  on  between  the  said  corporation 
and  the  person  or  persons  agreeing  with  them;  and  in  general 
of  doing  and  performing,  in  these  operations,  all  the  business 
generally  performed  by  insurance  companies;  excepting  there- 
from that  this  corporation  shall  not  engage  in  loaning  any 
money  upon  bottomry  and  re^pondenHa,  nor  in  making  any  in- 
surance upon  any  life  or  lives;  anything  that  may  be  in  the 
practice  or  charter  of  any  other  insurance  company,  to  the  con- 
trary notwithstanding,  and  excepting  further  the  restrictions 
and  prohibiiions  hereinafter  contained. 

**  5,  And  be  it  further  enacted,  that  if  on  any  anniversary 
day  of  election  for  directors,  the  stockholders  owning  two 
thirds  of  the  whole  amount  of  the  stock  subscribed  to  this  cor- 
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porstioiiy  shall  Tote  to  difloontinae  the  basiness  of  the  said  cor- 
poration, it  shall  be  the  duty  of  the  directors  to  cease  forthwith 
from  assuming  any  new  risks  of  insurance,  and  from  doing  any 
new  business  or  operations  of  any  kind  whatcTer,  excepting 
SQch  as  may  tend  to  accelerate  the  closing  of  the  concerns  of 
the  said  corporation;  and  it  shall  further  be  the  duty  of  the 
said  directors,  as  soon  as  may  be,  to  dispose  of  all  the  property 
of  the  said  corporation,  and  to  call  in  all  parts  of  the  funds  or 
capital  stock  of  the  said  corporation,  which  may  have  been 
loaned  by  the  said  corporation;  and  after  the  funds  and  prop- 
erty of  the  said  corporation  shall  have  been  thus  collected  and  re- 
ceived, to  make  an  equal  division  of  the  same  among  the  stock- 
holders, in  the  proportion  that  they  shall  be  equitably  entitled  to, 
by  the  number  of  shares  that  the  stock  of  the  said  corporation 
which  they  may  respectively  own;  and  after  all  the  property  of 
the  said  coii>oration  shall  have  been  thus  divided  and  paid  over, 
the  said  corporation  shall  cease  and  be  dissolved. 

"9.  And  be  it  further  enacted,  that  the  directors,  for  the 
time  being,  shall  have  power  to  call  and  demand  from  the  stock- 
holders, respectively,  at  such  time  or  times,  as  they  shall  think 
proper,  the  remainder  of  all  sums  of  money  by  the  said  stock- 
holders subscribed.  And  further,  the  said  directors  shall  have 
power  to  make  and  pursue  such  by-laws,  rules  and  regulations 
as  they  shall  deem  proper,  touching  the  management  of  the 
stock,  property,  estate,  effects  and  concerns  of  the  said  corpora- 
tion, the  election  of  directors,  the  transfer  of  stock,  the  em- 
ployment of  the  clerks,  officers,  servants  and  agents  of  this  cor- 
poration, and  the  investments  of  the  funds  of  the  corporation, 
which  the  business  of  insurance  may  not  actively  employ.  Pro- 
vided, however,  that  such  investments,  by-laws,  rules  and  regn* 
lations  shall  not  be  repugnant  to  the  constitution  and  laws  of 
this  state,  or  of  the  United  States,  nor  forbidden  by  this  act  in 
the  restrictions  and  prohibitions  on  this  corporation  hereinafter 
contained. 

''12.  And  be  it  further  enacted,  that  the  said  corporation 
may  receive,  take  and  hold  mortgages  on  any  real  estate,  chat- 
tels or  tenements,  if  the  same  shall  be  bona  fide  mortgaged  or 
pledged  to  the  said  corporation,  or  to  secure  the  payment  of 
any  debt  which  may  become  due  to  the  said  corporation  by  any 
means  howsoever.  And  the  said  corporation  shall  have  power  to 
proceed  on  the  said  mortgages,  or  on  any  other  security  for  the 
recovery  of  the  money  thereby  secured  to  them,  either  at  law  in 
equity,  as  any  other  body  corporate  or  any  individual  might,  is. 
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or  shall  be  authorized  to  prooeed,  were  he  or  it  the  one  to  whom 
the  securities  had  been  given.  And  it  shall  be  lawful  for  the 
said  corporation  to  purchase  on  sales  made  by  Tirtue  either  of 
a  judgment  at  law,  or  decree  or  order  of  a  court  of  equity,  or 
otherwise,  and  to  take  any  real  estate  in  payment  or  towards 
satisfaction  of  any  debt  or  sum  of  money  due  to  the  said  cor* 
poration,  and  to  hold  such  real  estate  so  to  be  purchased,  or  re- 
ceived, or  taken  as  last  aforesaid,  until  they  can  conveniently 
sell  and  convert  the  same  into  money  or  other  personal  prop* 
erty. 

''*15.  And  be  it  further  enacted,  that  at  eveiy  regular  meet- 
ing of  the  board  of  directors  a  majority  of  the  directors  present 
shall  be  competent  to  decide  on  all  questions  and  concerns  re- 
lating to  this  corporation;  and  on  the  occasional  or  accidental 
absenbe  of  the  president,  the  board  shall  be  permitted  to 
appoint  one  or  more  presidents,  pro  tempore,  to  o£5ciate  in  his 
absence,  who  shaU,  on  such  occasions,  be  competent  to  perform 
all  the  duties  which  the  president  may  perform  by  virtue  of 
any  by-law  of  the  corporation;  and  any  policy  or  engagement 
signed  by  the  president  and  attested  by  the  secretiuy,  when 
done  conformably  to  any  by-laws  of  the  directors,  shall  be  valid 
against  and  effectually  bind  the  said  corporation,  without  the 
presence  of  a  board  of  directors,  and  as  effectually  as  if  under 
the  seal  of  the  said  corporation.    Proyided,  however: 

"  16.  And  be  it  further  enacted,  that  no  policies  or  engage- 
ments whatsoever,  which  shall,  as  aforesaid,  be  entered  into  by 
this  corporation  with  any  individual,  body  corporate  or  politic, 
either  without  the  seal  of  this  corporation  or  otherwise,  shall  be 
transferable,  negotiable,  or  assignable,  so  as  to  give  such 
second  holder  or  assignee  a  claim  on  the  said  corporation^ 
either  in  his  own  name  or  the  name  of  the  person  originally 
concerned,  unless  the  consent  of  this  corporation  shall  have 
been  previously  obtained,  and  indorsed  in  writing  on  such  in- 
strument, or  unless  such  a  privilege  form  a  part  of  the  original 
agreement,  and  be  expressly  granted  by  this  corporation. 

*'  18.  And  be  it  further  enacted,  that  no  part  of  the  funds  or 
capital  of  this  corporation  which  the  business  of  insurance  may 
not  actively  employ,  nor  any  other  part  or  portion  of  the  funds 
or  capital  of  this  corporation,  shall  at  any  time  be,  by  the  said 
corporation,  either  directly  or  indirectly,  employed  to  deal  or 
trade  in  buying  or  selling  any  goods,  wares,  or  merchandise;  or 
in  the  purchase  or  sale  of  any  grain  or  other  produce,  foreign 
or  domestic;  or  in  buying  or  selling  any  funded  or  other  stock 
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created  by  anj  act  of  the  congresa  of  the  United  States,  or  ol 
any  particular  state;  or  in  buying  or  Belling  the  stock  of  any 
bank;  or  in  loaning  any  money,  and  issuing  any  notes,  aa 
hereinbefore  prohibited.    Provided,  however: 

*'  19.  And  be  it  further  enacted,  that  the  said  corporation 
shall  be  permitted  to  receive  any  stock  or  funds  to  make  up  or 
secure  any  part  of  the  capital  subscribed  to  this  corporation,  or 
to  secure  the  payment  of  any  debt  due  to  the  corporation.  And 
the  said  stock  or  funds,  after  so  received,  to  sell  when  the 
occasiona  of  the  company  shall  require  it." 

The  pleadings  in  the  case  appear  as  follows: 

Albany,  as:  Be  it  remembered  that  heretofore,  to  wit:  in  the 
term  of  May  last  past,  at  the  city  hall  of  the  city  of  New  York, 
came  before  the  justices  of  the  supreme  court  of  judicature 
aforesaid,  Martin  Van  Buren,  attorney-general  of  the  people  of 
the  state  of  New  Tork,  and  for  the  said  people  gave  their  said 
court,  before  the  justices  thereof,  then  and  there  to  understand 
and  be  informed  in  manner  following,  that  is  to  say:  Martin 
Van  Buren,  attorney-general  of  the  people  of  the  state  of  New 
York,  who  sues  for  the  said  people  in  this  behalf,  comes  here 
before  the  justices  of  the  people  of  the  state  of  New  York,  of 
the  supreme  court  of  judicature  of  the  same  people,  of  the  six- 
teenth day  of  May  in  the  said  term,  at  the  city  hall  of  the  city 
of  New  York,  and  for  the  said  people  gives  the  court  here  to 
understand  and  be  informed  that  the  Utica  Insurance  Oompany , 
for  the  space  of  six  months  now  last  past,  and  more,  have  used, 
and  still  do  use,  without  any  warrant,  charter,  or  grant,  the 
following  liberties,  privileges,  and  franchises,  to  wit:  that  of 
becoming  proprietors  of  a  bank  or  fund  for  the  purpose  of  issu« 
ing  and  receiving  deposits,  making  discounts,  and  transacting 
other  business  which  incorporated  banks  may  and  do  transact 
by  virtue  of  their  respective  acts  of  incorporation,  and  also  that 
of  issuing  notes,  receiving  deposits,  making  discounts,  and  car- 
rying on  banking  operations  and  other  moneyed  transactions 
which  are  usually  performed  by  incorporated  banks,  and  which 
they  alone  have  a  right  to  do,  of  all  which  liberties,  privileges, 
and  franchises  aforesaid,  the  said  Utica  Insurance  Company, 
during  all  the  time  aforesaid,  have  usurped,  and  still  do  usurp, 
upon  the  said  people,  to  their  great  damage  and  prejudice; 
whereupon  the  said  attorney  of  the  said  people  prays  advice  of 
the  said  court  in  the  premises,  and  due  process  of  law  against 
the  said  Utica  Insurance  Company,  in  this  behalf  to  be  made 
to  answer  to  the  said  people  by  what  warrant  they  claim  to 
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haye  and  enjoy  the  liberties,  priTilegee  and  franchiaee  afore^ 
said. 

And  now  at  this  day,  that  is  to  say  on  the  fonith  day  of 
August,  in  this  same  term,  to  which  day  the  said  X}tdca  Insur- 
ance Oompany,  by  Nathan  Williams,  their  attorney,  and  haying 
beard  the  said  information,  complain  that  they  are,  by  color 
thereof,  grieyously  used  and  disquieted,  and  this  unjusUy,  be- 
cause protesting  that  the  said  information,  and  the  matters 
therein  contained,  are  not  sufficient  in  law,  to  which  informa- 
tion the  said  XJtica  Insurance  Company  are  not  bound  by  the 
law  of  the  land  to  answer,  yet  the  plea  in  this  behalf,  the  said 
Utica  Insurance  Company  say,  that  by  a  certain  act  of  the  legis- 
lature of  the  people  of  this  state,  passed  on  the  twenty-ninth 
day  of  March,  in  the  year  of  our  Lord,  1816,  they,  the  said 
Utica  Insurance  Company,  were  constituted  and  declared  to  be, 
from  the  passing  of  the  said  act,  until  the  first  Tuesday  in  July, 
in  the  year  of  our  Lord,  1836,  a  body  politic  and  corporate,  in 
fact  and  in  name,  and  by  the  name  of  the  XJtica  Insurance  Com- 
pany. And  the  Utica  Insurance  Company  further  say,  that  by 
the  force  of  the  said  act  of  the  said  legislature,  and  the  pro- 
visions thereof,  they  still  continue  to  be  and  are  a  body  politic 
and  corporate,  in  fact  and  in  name,  and  are  entitled  to  do  all 
lawful  acts,  and  to  enjoy  all  the  rights,  privileges,  franchises, 
and  immunities  allowed  to  them,  or  conferred  on  them  by  the 
said  act,  or  by  the  law  of  the  land  by  virtue  whereof  the  said 
Utica  Insurance  Company,  for  all  the  time  in  the  said  informa- 
tion in  that  behalf  mentioned,  have  used,  and  still  do  use,  the 
liberties,  privil^es  and  franchises  of  becoming  proprietors  of  a 
bank  or  fund  for  the  purpose  of  issuing  notes,  receiving  de- 
posits, making  discounts,  and  transacting  other  business  which 
incorporated  banks  may  do  and  transact  by  virtue  of  their  acts 
of  incorporation,  by  investing  in  the  said  bank  and  business 
ihe  funds  of  the  said  Utica  Insurance  Company,  which  the 
l)usiness  of  insurance  in  the  said  act  mentioned  did  not  actively 
^employ;  and  the  said  Utica  Insurance  Company  have,  during 
all  the  said  time  used,  and  still  do  use,  the  liberties,  privileges 
and  franchises  of  actually  issuing  notes  other  than  notes  which 
grant  or  stipulate  to  pay  annuities  upon  any  life  or  lives,  and 
of  actually  issuing  notes,  receiving  deposits,  making  discounts, 
and  carrying  on  banking  operations  and  other  moneyed  trans- 
actions which  are  usually  performed  by  incorporated  banks. 
And  the  said  Utica  Insurance  Company  have  and  claimed,  and 
yet  do  claim  to  have,  use  and  enjoy,  all  the  liberties,  privileges 
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•nd  f ranchiaes  to  them  beloDging  by  yirtae  of  the  aforesaid  act 
of  the  said  l^gialature  as  it  was  and  is  lawful  for  them  to  do; 
without  this,  that  the  said  TJtica  Insurance  Oompany  have  car- 
Tied  on  any  other  moneyed  transactions  which  incorporated 
banks  haye  alone  a  right  to  do;  and  also  without  this,  that  they 
have  invested  any  of  their  funds  which  the  business  of  insurance 
mentioned,  in  the  said  act  might  actively  employ  in  the  said 
bank  or  fund  for  the  purposes  aforesaid,  or  any  of  them,  or  for 
any  other  purposes  repugnant  to  the  constitution  and  laws  of 
ihis  state,  or  of  the  United  States,  or  forbidden  by  the  same 
act;  and  also  without  this,  that  the  said  Utica  Insurance  Com- 
pany have  issued,  or  claim  to  issue,  any  notes  which  grant  or 
stipulate  to  pay  any  annuity  or  annuities  upon  any  life  or  lives; 
4md  without  this,  that  the  said  TJtica  Insurance  Company  have 
usurped  the  said  liberties,  privileges  and  franchises  upon  the 
«aid  people  of  this  state  in  manner  and  form,  as  by  said  informa- 
tion is  above  supposed;  all  of  which  said  several  matters  and 
things  they,  the  said  Utica  Insurance  Company  are  ready  to 
Terify,  as  the  court  shall  award. 

l^ereupon  they  pray  judgment  that  the  aforesaid  liberties, 
privil^es  and  franchises,  in  form  aforesaid  claimed  by  them, 
the  said  Utica  Insurance  Company,  may  for  the  future  be  al« 
lowed  to  them;  and  that  they  may  be  dismissed  and  discharged 
1^  the  court  hereof,  and  from  the  premises  aforesaid. 

The  attom^-general  demurred,  and  there  vras  a  joinder  in 
demurrer. 

Van  Buren,  aUomey-generalf  in  support  of  demurrer. 
Harriaon  and  T.  A.  Emmet,  conira. 

By  Court,  Thoxpsox,  C.  J.  The  information  filed  in  this 
«ase  charges  the  defendants  with  engaging  in  banking  opera* 
tions,  vrithout  any  authority  under  the  act  incorporating  them, 
and  in  violation  of  the  prohibition  in  the  act  to  restrain  unin- 
corporated banking  associations.  Upon,  the  argument  two 
questions  were  raised  and  discussed;  one  involving  the  general 
inquiry  into  the  right  of  the  defendants  to  carry  on  banking 
business;  and  the  other  touching  the  remedy  that  has  been  pur- 
sued if  no  such  right  exists.  I  think  it  unnecessary  to  enter  at 
large  into  an  examination  of  the  latter  question.  Upon  this 
point  there  is  no  difiEerence  of  opinion  on  the  bench,  and  I  shall 
content  myself  with  leaving  it  to  Mr.  Justice  Spencer,  while  de- 
livering his  opinion  on  this  branch  of  the  case.  I  must  be  per- 
mitted, however,  barely  to  remark,  that  this  is  rather  an  ungra* 
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cious  objection  made  here,  considering  the  discussion  that  this 
case  has  undergone  in  the  court  of  chancery,  where  it  was  dis- 
missed for  want  of  jurisdiction  in  that  court  to  restrain  the  de- 
fendants, because  there  was  a  complete  and  adequate  remedy 
at  law,  by  an  information  in  the  nature  of  a  quo  warranto,  and 
that  too  conceded  by  the  defendant's  counsel,  as  appears  from 
the  opinion  pronounced  in  the  court  of  chancery:  2  Johns.  Ch. 
376.  I  do  not  mean,  however,  to  conclude  the  party  by  that 
admission.  The  objection  is  properly  and  rightly  made  here» 
and  if  well  founded,  we  are  bound  to  yield  to  it.  But  that  it  is 
not  well  founded  is,  I  think,  very  clear;  and  the  chancellor 
considered  it  a  question  not  admitting  of  any  doubt. 

With  respect  to  the  other  branch  of  the  case,  as  there 
is  some  difference  of  opinion  on  the  bench,  it  becomes 
proper  and  necessary  that  I  should  examine  it  a  little 
more  at  large.  It  may  safely  be  admitted  that  formerly 
the  right  of  banking  was  a  common  law  right  belong- 
ing to  indiTiduals,  and  to  be  exercised  at  their  pleasure. 
It  cannot,  howeyer,  admit  of  a  doubt  that  the  legislature 
had  authority  to  regulate,  modify  or  restrain  this  right.  This 
they  have  done  by  the  restraining  act  of  1804  (Sess.  27,  ch. 
117),  and  which  has  since  been  re-enacted  and  continued  in  full 
force:  2  N.  B.  L.  234.  The  construction  which  has  been  given 
by  this  court  to  the  act  is  that  it  extends  only  to  associations  or 
companies  formed  for  banking  purposes,  and  not  to  an  individ- 
ual who  carries  on  banking  operations  alone,  and  on  his  own 
credit  and  account:  14  Johns.  206.  The  right  of  bankings 
therefore,  by  any  company  or  association,  has,  since  the  re- 
straining act,  become  a  franchise,  or  privilege,  derived  from  the 
grant  of  the  legislature,  and  subsisting  only  in  such  companies 
or  associations  as  can  show  such  grant.  The  defendants  have, 
accordingly,  set  up  as  their  authority  or  charter  for  the  exercise 
of  this  privilege,  an  act  passed  twenty-ninth  March,  1816,  en- 
titled "An  act  to  incorporate  the  Utica  Insurance  Ck>mpany.'' 
The  real  inquiry  is,  whether  this  act  contains  any  such  grant  of 
banking  privileges. 

It  must  certainly  strike  every  person,  on  reading  this  act,  as 
a  little  extraordinary,  that  if  banking  privileges  were  intended 
to  be  granted,  that  the  usual  phraseology  of  such  charters  was 
not  adopted.  It  certainly  could  not  have  arisen  from  the  legis- 
lature being  imaccustomed  to  make  such  grants.  The  numer- 
ous charters  contained  in  our  statute  book  preclude  any  such 
explanation.     We  do  not  find  the  word  **  bank,"  or  any  expres* 
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aion  that  wotild  naturally  suggest  to  the  mind  any  sucli  object, 
used  throughout  the  whole  act.  None  of  the  usual,  and  wl\at 
may  be  considered  the  appropriate  and  technical  language  of 
such  charters  is  adopted.  If  any  such  power  is  contained  in 
this  act  it  is  certainly  not  embraced  in  the  general  scope  and 
avowed  object  of  the  grant,  but  must  be  collected  from  separate 
and  detached  parts  of  the  act;  and  it  requires  the  hand  of  a 
skillful  workman  so  to  put  them  together  as  to  frame  anything* 
like  the  plausible  appearance  of  a  banking  statute.  If  this  was 
one  of  the  hidden  objects  in  procuriug  the  incorporation  of  an 
insurance  company,  it  is  not  going  too  far  to  say  the  legislature 
must  have  been  deceived  and  imposed  upon;  otherwise  no  pos- 
sible reason  can  be  assigned  why  such  privilege  should  be  so 
concealed  and  obscurely  granted.  I  do  not,  however,  in  con- 
struing the  grant,  mean  to  travel  out  of  the  act  itself.  But  when 
a  right  is  claimed  under  it  so  manifestly  repugnant  to  the  gen- 
eral scope  and  object  of  the  grant,  we  ought  to  keep  this  in  view 
when  we  are  looking  for  the  intention  of  the  legislature.  And 
if  all  parts  of  the  act,  and  all  the  terms  made  use  of,  can  be 
made  to  apply  to  the  avowed  objects  of  the  incorporation,  the 
sound  rules  of  construction  will  so  limit  and  apply  them.  That 
in  construing  a  statute  the  intention  of  the  l^islature  is  a  fit 
and  proper  subject  of  inquiry,  is  too  well  settled  to  admit  of 
dispute.  That  intention,  however,  is  to  be  collected  from  the 
act  itself,  and  other  acts,  in  pari  materia.  It  may  not,  how- 
ever, be  amiss  to  state,  and  keep  in  view,  some  of  the  established 
and  well  settled  rules  on  this  subject. 

Such  construction  ought  to  be  put  upon  a  statute  as  may  best 
answer  the  intention  which  the  makers  had  in  view.  And  this 
intention  is  sometimes  to  be  collected  from  the  cause  or  neces- 
sity of  making  the  statute,  and  sometimes  from  other  circum- 
stances; and  wheneyer  such  intention  can  be  discovered,  it 
ought  to  be  followed  vrith  reason  and  discretion  in  the  construc- 
tion of  the  statute,  although  such  construction  seem  contrary  to 
the  letter  of  the  statute.  Where  any  words  are  obscure  or 
doubtful,  the  intention  of  the  legislature  is  to  be  resorted  to  in 
order  to  find  the  meaning  of  the  words.  A  thing  which  is 
vrithin  the  intention  of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter;  and  a  thing  which  is 
within  the  letter  of  the  statute  is  not  vdthin  the  statute  unless 
it  be  vrithin  the  intention  of  the  makers.  And  such  construc- 
tion ought  to  be  put  upon  it  as  does  not  suffer  it  to  be  eluded: 
Bac.  Abr.  Stat.  I,  5, 10,  and  authorities  there  cited.    The  two 
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latter  rales  are  deaerrizig  of  particular  notice  in  the  considera- 
tion of  the  case  before  ns.  When  we  are  endeavoring  to  find 
oat  the  intention  of  the  legislatare  in  the  act  incorporating  the 
TTtica  Insnrance  Oompany,  we  mast  keep  in  view  the  restraining 
act  which  makes  it  unlawf al  for  them  to  carry  on  banking  bosi- 
ness,  unless  authorized  by  their  charter  to  do  so.  It  was  cod* 
tended,  howerer,  upon  the  argument  that  the  restraining  act 
has  no  application  to  this  company.  If  that  be  so,  I  do  not 
know  but  that  their  charter  contains  all  the  power  necessary  to 
carry  on  banking  business.  But  I  am  unable  to  discoTer  any 
possible  grounds  on  which  they  can  claim  an  exemption  from 
the  prohibitions  contained  in  that  act.  It  declares  that  no  per- 
son, unauthorized  by  law,  shall  subscribe  to  or  become  a  mem- 
ber of  any  association,  institution  or  company,  or  proprietor  of 
any  bank  or  f and,  for  the  purpose  of  issuing  notes,  receiving 
deposits,  making  discounts,  or  transacting  any  other  business 
which  incorporated  banks  may  or  do  transact  by  virtue  of  their 
respective  acts  of  incorporation.  If  the  act  incorporating  the 
TJtica  Insurance  Oomi>any  gives  them  the  right  of  bankiag,  then 
to  be  sure  they  are  not  within  the  prohibition  of  the  restraining 
act,  for  they  are  not  unauthorized  by  law.  But  if  their  insur- 
ance charter  does  not  give  them  banking  powers,  so  far  as  they 
travel  out  of  their  grant,  they  act  as  a  company  of  private  per- 
sons, and  become  a  mere  association,  doing  business  vrithout 
any  e^^ress  authority  of  law.  But  although  the  restraining  act 
does  not,  in  terms,  include  incorporated  companies  by  expressly 
declaring  that  no  corporation,  unauthorized  by  law,  shall  be- 
come a  member  of,  or  connected  with,  any  banking  company, 
etc.,yefc  the  term  ''persons"  there  used  will  embrace  incor- 
porated companies  in  the  prohibition. 

It  was  decided  by  this  court  in  the  case  of  the  ClvnUm  etc. 
Company  v.  Morse  (Oct.  1817),  that  under  the  act  for  the  assess- 
ment and  collection  of  taxes,  corporations  are  liable  to  be 
taxed  for  property  owned  by  them:  yet  the  act  speaks  only  of 
''persons"  liable  to  be  assessed,  and  the  term  corporation  is 
not  used  at  all.  So  also  in  England,  a  corporation  seised  of 
land  in  fee,  for  their  own  profit,  are  considered  "inhabitants" 
or  "occupiers"  within  the  meaning  of  the  statute,  42  Eliz.  ch. 
2,  and  liable  in  their  corporate  capacity,  to  be  rated  for  the 
poor-tax:  Cowp.  73.  And  Lord  Coke^  in  his  exposition  of  the 
statute  22  Hen.  Till.,  ch.  6,  for  the  repair  of  bridges,  comment- 
ing on  the  word  "inhabitants,"  with  respect  to  what  persona 
are  included  in  that  description,  says  every  corporation  and 
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body  politic  having  lands,  etc.,  are  ''inhabitantB''  within  the 
pnrview  of  that  statute:  2  Inst.  7P3.  If  corporations  can 
under  the  term  ''inhabitants"  or  "persons"  be  subjected  to 
the  same  burdens  to  which  individuals  are  subject  in  the  same 
character,  they  may  also  very  properly,  under  the  same  term, 
be  included  within  the  prohibitions  in  the  restraining  act.  And 
here  one  of  the  rules  of  construction  I  have  alluded  to  applies 
with  peculiar  force,  that  such  construction  ought  to  be  put 
upon  a  statute  as  does  not  suffer  it  to  be  eluded.  Yaiious  pro- 
hibitory statutes  might  be  referred  to,  where  corporations  must 
necessarily  be  included  under  the  term  ''person."  I  shall  only 
refer  to  one.  The  act  for  the  encouragement  of  steamboats 
(Sess.  81,  c.  226),  declares  that  no  person  or  persons,  without 
the  license  of  those  who  are  entiUed  to  the  exclusive  right,  etc., 
shall  set  in  motion  or  navigate  upon  the  waters  of  this  state, 
any  boat  moved  by  steam  or  fire.  Would  the  construction  be 
endured  that  this  prohibition  extended  only  to  individuals  and 
not  to  corporations?  If  so,  the  act  is  but  a  flimsy  protection  to 
those  claiming  the  exclusive  right.  But  there  is  no  color  for 
such  a  construction.  Keeping  in  view,  then,  the  restraining 
act,  and  applying  the  rules  of  construction  I  have  mentioned, 
I  am  persuaded  that  we  look  in  vain  for  banking  powers  in  the' 
act  incorporating  the  Utica  Insurance  Oompany. 

It  becomes  my  duty,  however,  to  notice  a  littie  more  par* 
ticularly  the  several  parts  of  the  act  which  have  been  relied 
upon  as  conferring  such  powers.  The  preamble  is  said  to  con- 
tain some  such  intimation,  because  it  declares  that  this  com- 
pany ought  to  be  liberally  encouraged.  This  is  certainly  a 
pretty  forced  extension  of  that  expression,  and  not  warranted 
by  anything  contained  in  the  recital,  which  states  that  incor- 
porating an  insurance  company  which  had  been  formed  in  Utica 
would  tend  to  mitigate  the  calamities  of  fire,  give  security  to 
manufacturers  and  confidence  to  those  who  adventure  their 
property  on  oui;  vast  navigable  waters;  that  those  are  laudable 
objects,  and  that  a  company  promoting  them  ought  to  be  lib- 
erally encouraged.  But  it  is  far-fetched,  indeed,  to  suppose 
that  the  right  of  cazrying  on  banking  operations  was  intended 
or  intimated  by  this  liberal  encouragement.  The  second  sec- 
tion, which  professes  to  enumerate  and  define  the  powers  of 
the  company,  does  not  contain  an  intimation  that  the  right  of 
banking  is  among  such  powers;  and  it  cannot  grow  out  of  the 
general  clause  which  authorizes  them  to  transact  all  the  busi- 
ness generally  performed  by  insurance  companies,  excepting 
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ate  term  wotild  doubtless  have  been  employed.  The  word  en- 
gagement, as  used  in  the  act  may  vexy  fairly  considered  as 
qrnonymous  with  policy.  Yet  a  more  enlarged  sense  might  be* 
given  it,  and  still  limit  it  to  contracts  in  and  about  the  business 
of  insurance,  and  the  transactions  expressly  authorized  by  the 
charter.  The  fifth  section  has  been  supposed  to  contain,  in  some 
degree,  words  that  help  out  the  construction  contended  for  by 
the  defendants.  By  this  section  the  stockholders  owning  two 
thirds  of  the  stock  may  vote  to  discontinue  the  business  of  the 
corporation;  and  in  such  case  the  directors  are  required  to  caU 
in  all  parts  of  the  funds  or  capital  stock  of  the  corporation 
which  may  have  been  loaned,  and  all  debts  of  any  nature  which 
may  be  due  to  the  corporation.  But  nothing  more  is  implied 
or  to  be  inferred  from  this  authority  or  direction,  than  thai 
the  corporations  may  make  loans  and  have  debts  due  them.  It 
does  not  follow  that  such  loans  were  made  or  such  debts  cre- 
ated in  the  course  of  banking  operations.  They  may  bare  debts 
owing  to  them  as  premiums  and  otherwise;  and  it  has  been 
shown  that  they  may  also  loan  money.  It  would  be  a  gross 
violation  of  the  rules  of  construction  which  I  have  noticed,  to 
consider  this  as  implying  the  right  of  entering  at  large  into  the 
business  of  banking. 

I  have,  I  believe,  noticed  all  those  parts  of  the  act  on  which 
any  reliance  has  been  placed  to  make  out  the  authority  claimed 
under  it  by  the  defendants.  And  I  think  I  have  shown  that 
there  is  no  power  or  privilege  conferred  by  this  act  which  may 
not  be  enjoyed,  nor  any  one  term  or  expression  used  that  may 
not  be  explained  and  receive  an  appropriate  meaning  and  ap- 
plication vrithout  assuming  that  the  right  of  canying  on  bank- 
ing operations  is  granted.  I  am  accordingly  of  opinion  that 
the  defendants  are  unauthorized  by  la^  to  enter  into  such  busi- 
ness, and  that  judgment  of  ouster  ought  to  be  rendered  against 
them. 

Spenceb,  J.  Two  questions  have  been  brought  forward  in  the 
argument:  1.  Whether  an  information  in  the  nature  of  qwa 
warranto  will  lie  in  this  case;  2.  Whether  the  defendants  have 
authority,  under  the  act  incorporating  the  Utica  Insurance 
Company,  to  carry  on  banking  operations  in  the  manner  set 
forth  in  their  plea.  The  statute,  1  N.  B.  L.  108,  gives  this 
writ  against  any  person  who  shall  usurp,  intrude  into,  or  un- 
lawfully hold  and  execute  any  o£Sce  or  franchise  within  this 
state;  and  if  the  right  set  up  by  the  defendants  is  a  franc 
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in  manj  ways  besides  in  banking  business,  consistent 
irith  the  proTifiions  of  this  act,  and  not  prohibited  by  any  other 
law;  and  it  is  rather  a  forced  use  of  the  term  invest  to  apply  it 
to  an  active  capital  employed  in  banking.  It  is  usually  applied 
to  a  more  inactive  and  permanent  disposition  of  funds.  And 
although  it  might  extend  to  banking,  yet  it  ought  not  to  receive 
that  interpretation  here,  when  another  sense  more  obvious  and 
consistent  with  the  general  object  of  the  incorporation  may  be 
given  to  it.  One  of  the  rules  of  construction  alluded  to  may 
properly  be  applied  here,  that  although  a  thing  be  within  the 
letter  of  the  statute,  it  is  not  within  the  statute  unless  it  be 
within  the  intention  of  the  makers.  The  surplus  funds  may,  no 
doubt,  be  loaned  at  interest.  The  second  section  of  the  act  pro- 
hibits the  loaning  for  certain  specified  purposes,  but  the  loaning 
for  any  other  purpose,  and  in  any  other  way  not  prohibited  by 
law,  is  authorized  and  included  in  the  general  power  to  invest  the 
eozplus  capital;  and  under  the  twelfth  section,  they  have  a  right 
to  take  and  hold  mortgages  to  secure  such  loans;  for  this  sec- 
tion expressly  declares,  they  shall  have  the  right  so  to  do,  to 
Mcure  the  payment  of  any  debt  which  may  become  due  to  the 
corporation,  by  any  means  howsoever.  A  bond  or  note  given 
to  the  corporation  on  a  loan  of  money,  creates  a  debt  due  to 
them,  and  the  payment  may  be  secured  by  mortgage,  by  the 
express  authority  here  conferred.  There  is,  then,  we  see, 
granted  the  right  to  invest  the  surplus  funds  in  a  manner  much 
more  consistent  with  the  ordinary  understanding  of  the  term 
investment,  then  to  employ  them  in  banking  business.  It  would, 
therefore,  be  against  every  just  rule  of  construction,  to  give  to 
this  term  the  latter  interpretation. 

It  is  under  the  fifteenth  and  sixteentli  sections  that  the  right 
to  make  promissory  negotiable  notes  is  claimed;  and  admitting 
such  authority  to  be  there  given,  it  does  not  follow  that  bank- 
ing powers  are  also  granted.  Any  company  or  association  may 
enter  into  an  arrangement  to  transact  their  business  in  a  par- 
ticular manner,  and  agree  to  be  bound  1^  any  engagement 
made  and  signed  by  certain  designated  agents.  This  would  be 
binding  on  the  company.  It  is  not,  however,  the  mere  power 
of  making  such  notes,  or  the  particular  manner  in  which  they 
are  made,  that  will  confer  banking  powers  under  the  restrain- 
ing act.  But  it  is  a  vexy  strained  construction  of  the  term 
engagement  to  suppose  that  it  means  a  bank  note.  This  is  not 
the  usual  and  ordinary  acceptation  of  the  term.  If  any  such 
thing  had  been  intended  by  the  legislature,  the  more  appropri- 
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ate  term  wonld  doubtless  have  been  employed.  The  word  en> 
gagementy  as  used  in  the  act  may  yexy  fairly  considered  as 
qrnonymons  with  policy.  Yet  a  more  enlarged  sense  might  be* 
given  it,  and  still  limit  it  to  contracts  in  and  about  the  business 
of  insarance,  and  the  transactions  expressly  authorized  by  the 
charter.  The  fifth  section  has  been  supposed  to  oontain,  in  some 
degree,  words  that  help  out  the  construction  contended  for  by 
the  defendants.  By  this  section  the  stockholders  owning  two 
thirds  of  the  stock  may  vote  to  discontinue  the  business  of  the 
corporation;  and  in  such  case  the  directors  are  required  to  call 
in  all  parts  of  the  funds  or  capital  stock  of  the  corporation 
which  may  have  been  loaned,  and  all  debts  of  any  nature  which 
may  be  due  to  the  corporation.  But  nothing  more  is  implied 
or  to  be  inferred  from  this  authority  or  direction,  than  thai 
the  corporations  may  make  loans  and  have  debts  due  them.  It 
does  not  follow  that  such  loans  were  made  or  such  debts  cre- 
ated in  the  course  of  banking  operations.  They  may  have  debts 
owing  to  them  as  premiums  and  otherwise;  and  it  has  been 
shown  that  they  may  also  loan  money.  It  would  be  a  gross 
violation  of  the  rules  of  construction  which  I  have  noticed,  to 
consider  this  as  implying  the  right  of  entering  at  large  into  the 
business  of  banking. 

I  have,  I  believe,  noticed  all  those  parts  of  the  act  on  which 
any  reliance  has  been  placed  to  make  out  the  authority  claimed 
under  it  by  the  defendants.  And  I  think  I  have  shown  that 
there  is  no  power  or  privilege  conferred  by  this  act  which  may 
not  be  enjoyed,  nor  any  one  term  or  expression  used  that  may 
not  be  explained  and  receive  an  appropriate  meaning  and  ap- 
plication without  afwnming  that  the  right  of  canying  on  bank- 
ing operations  is  granted.  I  am  accordingly  of  opinion  that 
the  defendants  are  unauthorized  by  la^  to  enter  into  such  busi- 
ness, and  that  judgment  of  ouster  ought  to  be  rendered  against 
them. 

Spencbb,  J.  Two  questions  have  been  brought  forward  in  the 
argument:  1.  Whether  an  information  in  the  nature  of  quo 
warranto  will  lie  in  this  case;  2.  Whether  the  defendants  have 
authority,  under  the  act  incorporating  the  Utica  Insurance 
Company,  to  carry  on  banking  operations  in  the  manner  set 
forth  in  their  plea.  The  statute,  1  N.  B.  L.  108,  gives  thia 
writ  against  any  person  who  shall  usurp,  intrude  into,  or  un- 
lawfully hold  and  execute  any  o£Sce  or  franchise  within  thia 
state;  and  if  the  right  set  up  by  the  defendants  is  a  franchise^ 
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And  the  act  under  which  they  claim  to  exercise,  it  does  not  con- 
fer it,  then  the  defendants  axe  sobject  to  this  prosecution. 

A  franchise  is  a  species  of  incorporeal  hereditament.  It  is 
defined  by  Finch,  164,  to  be  a  royal  privilege,  or  a  branch  of 
the  king's  prerogative,  subsisting  in  the  hands  of  a  subject; 
and  he  says  that  franchises,  being  derived  from  the  crown,  they 
must  arise  from  the  king's  grant,  or  in  some  cases  may  be  held 
hj  prescription,  which  presupposes  a  grant;  that  the  kinds  are 
various  and  almost  infinite,  and  they  may  be  vested  in  natural 
persons  or  in  bodies  politic.  All  the  elementary  writers  agree 
in  adopting  Finch's  definition  of  a  franchise,  that  it  is  a  royal 
privilege,  or  branch  of  the  king's  prerogative,  subsisting  in  the 
hands  of  a  subject. 

An  information  in  the  nature  of  a  quo  warranto  is  a  substitute 
for  that  ancient  vmt,  which  has  fallen  into  disuse;  and  the  in- 
formation which  has  superseded  the  old  writ,  is  defined  to  be  a 
criminal  method  of  prosecution,  as  well  to  punish  the  usurper 
by  a  fine,  for  the  usurpation  of  the  franchise,  as  to  oust  him, 
and  seise  it  for  the  crown.  It  has  for  a  long  time  been  applied 
to  the  mere  purpose  of  trying  the  civil  right,  seiring  the  fran- 
chise, or  ousting  the  inningf cd  possessor,  the  fine  being  nominal 
only:  2  Inst  281,  pi.  12;  8  Burr.  1817;  4  T.  B.  881;  1  Bulstr. 
66. 

If  there  are  certain  immunities  and  privileges  in  which  the 
public  have  an  interest,  as  contradistinguished  from  private 
rights,  and  which  cannot  be  exerdsed  without  authority  derived 
from  the  sovereign  power,  it  would  seem  to  me  that  such  im- 
munities and  privileges  must  be  franchises;  and  the  act  for 
rendering  the  proceedings  upon  writs  of  mandamus,  and  in- 
formations in  the  nature  of  quo  vxin^anto,  more  speedy  and 
effectual,  presupposes  that  there  are  franchises  other  than  offi- 
ces, which  may  be  usurped  and  intruded  into.  If,  in  England, 
a  privilege  in  the  hands  of  a  subject,  which  the  king  alone  can 
grant,  would  be  a  franchise;  vnth  us,  a  privilege  or  immunity 
of  a  public  nature  which  cannot  legally  be  exercised  without 
legislative  grant,  would  be  a  franchise.  The  act  commonly 
called  the  restraining  law.  Sees.  27,  c.  114,  enacts  that  no  per- 
son, unauthorized  by  law,  shall  subscribe  to  or  become  a  mem- 
ber of  any  association,  or  proprietor  of  any  bank  or  fund  for 
the  purpose  of  issuing  notes,  receiving  deposits,  TnftTring  dis- 
counts, or  transacting  any  other  business  which  incorporated 
banks  do,  or  may  transact  by  virtue  of  their  respective  acts  of 
incorporation. 

Am.  DmlTouVIIZ— it 
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Taking  it  for  granted  at  present,  for  the  pnxpose  of  oonsider* 
ing  whether  the  remedy  adopted  is  appropriate,  that  the  de* 
f  endants  have  exereised  the  right  of  banking,  without  authority, 
and  against  the  provisions  of  the  restraining  act,  thej  have 
usurped  a  right  which  the  legislature  hare  enacted  should  only 
be  enjoyed  and  exercised  by  authority  derived  from  them.  The 
right  of  banking  since  the  restraining  act,  is  a  privilege  or  im- 
munity subsisting  in  the  hands  of  citizens,  by  grant  of  the  legis- 
lature. The  exercise  of  the  right  of  banking  then,  with  us,  is 
the  assertion  of  a  grant  from  the  legislature  to  exercise  that 
privilege,  and  consequently,  it  is  the  usurpation  of  a  franchise, 
unless  it  can  be  shown  that  the  privilege  has  been  granted  by 
the  legislature.  An  information  in  the  nature  of  a  writ  of  quo 
warranto  need  not  show  a  title  in  the  people  to  hare  the  par- 
ticular franchise  exercised,  )yai  calls  on  the  intruder  to  show  by 
what  authority  he  claims  it,  and  if  the  title  set  up  be  incomplete, 
the  people  are  entitled  to  judgment:  2  Eyd  on  Corp.  899;  4 
Burr.  2146.  This  position  is  illustrated  by  the  nature  and  form 
of  the  information;  the  title  of  the  king  is  never  set  forth,  but 
after  stating  the  franchise  usurped,  the  defendant  is  called  upon 
to  show  his  warrant  for  exercising  it. 

This  consideration  answers  the  argument  urged  by  the  de- 
fendant's counsel,  that  banking  was  not  a  royal  franchise  in 
England,  and  that  it  is  not  a  franchise  here  which  the  people, 
in  their  political  capacity,  can  enjoy,  for  if  their  title  to  enjoy  it 
need  not  be  set  out  in  the  information,  it  is  not  necessary  that 
it  should  exist  in  them  at  all.  In  the  case  of  The  King  v.  Nvchol-' 
mm,  1  Str.  803,  it  appeared  that  by  a  private  act  of  parliament, 
for  enlarging  and  regulating  the  port  of  Whitehaven,  several 
persons  were  appointed  trustees,  and  a  power  was  given  to  them 
to  elect  others  upon  vacancies  by  death  or  otlierwise.  The  de- 
iendants  took  upon  them  to  act  as  trustees  without  such  an 
•election,  and  upon  motion  for  an  information  in  the  nature  of  a 
quo  warranto  against  them,  it  was  objected,  by  the  counsel  for 
the  defendants,  that  the  court  never  grants  these  informations, 
but  in  cases  where  there  is  a  usurpation  upon  some  franchise  of 
the  crown;  whereas  in  that  case,  the  king  alone  could  not  grant 
such  powers  as  are  exercised  by  the  trustees,  the  consequence 
of  which  was,  that  this  authority  was  no  prior  franchise  of  the 
crown.  To  this  it  was  answered,  and  resolved  by  the  court  that 
the  rule  was  laid  down  too  general,  for  that  informations  had 
been  constantly  granted  when  any  new  jurisdiction  or  public 
trust  was  exercised  without  authority,  and  leave  to  file  an  in- 
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formatioii  was  accordingly  gzanted.      This  case  is  a  strong 
aothoiily  in  favor  of  this  proceeding. 

Many  cases  might  be  cited  in  which  informations  in  the  nature 
of  quo  warranto,  have  .been  refosed,  where  the  right  exercised 
was  one  of  a  private  nature  to  the  injury  only  of  some  individual. 
In  the  present  case,  the  right  claimed  by  the  defendants  is  in 
th^  nature  of  a  public  trust,  they  claim  as  a  corporation  the  right 
•of  issuing  notes,  discounting  notes,  and  receiving  deposits.  The 
notes  they  issue,  if  their  claim  be  well  founded,  are  not  obliga- 
tory on  the  individuals  who  compose  the  direction  or  are 
proprietors  of  the  stock  of  the  corporation. 

These  notes  pass  currently  on  the  ground  that  the  corpora- 
tion have  authority  to  issue  them,  and  that  they  are  obligatoiy 
on  all  their  funds.  The  right  claimed  is  one,  therefore,  of  a 
public  nature,  and  as  I  conceive  deeply  interesting  to  the  com- 
munity, and  if  the  defendants  cannot  exercise  these  rights  with- 
out a  grant  from  the  legislature,  if  they  do  exercise  them  as 
though  they  had  a  grant,  they  are,  in  my  judgment,  usurping 
an  authority,  and  privilege  of  a  public  kind,  and  we  perceive 
that  it  is  not  necessary,  that  the  right  assumed  should  be  a  prior 
franchise  of  the  crown,  or  of  the  people  of  the  state. 

Had  the  defendants  claimed  and  exercised  the  right  of  bank- 
ing as  private  individuals,  I  agree  that  an  information  would 
not  lie  against  them;  they  would  have  been  subject  only  to  the 
penalties  inflicted  by  the  act;  but  they  claim  the  privilege  as  a 
oorporation,  and  under  a  grant  from  the  legislature.  If  they 
have  not  that  grant,  they  have  exercised  and  usurped  a  fran- 
•ehise,  and  the  remedy  pursued  is  well  adapted  to  the  case. 

This  brings  me  to  the  second  question.  The  XTtica  Insurance 
Company  was  incorporated  on  the  twenty-ninth  March,  1816, 
and  it  is  contended  on  the  one  hand,  and  strenuously  denied 
on  the  other,  that  the  act  gives  to  the  corporation  the  power  of 
banking.  The  preamble  to  the  act  has  been  resorted  to,  to 
show  the  object  of  the  incorporation  and  the  intention  of  the 
legislature,  and  both  parties  draw  conclusions  favorable  to  their 
positions  from  it.  The  true  rule  on  this  subject  undoubtedly 
is,  that  the  preamble  of  an  act  cannot  control  the  clear  and 
positive  words  of  the  enacting  part,  but  may  explain  them  if 
ambiguous.  The  preamble  in  question,  it  seems  to  me,  cannot 
be  called  in  to  aid  the  construction  of  the  enacting  clauses;  for 
although  it  shows  that  the  object  of  the  incorporation  was  to 
insure  against  losses  by  fire,  and  the  navigation  of  the  waters 
of  the  interior,  and  declares  these  objects  to  be  laudable,  yet  it 
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adds '*  that  a  company  promoting  tbem  in  the  interior  of  our 
oonntiy,  where  the  profits  must  necessarily  be  small,  ought  to 
be  liberally  encouraged."  What  that  encouragement  was  to 
be,  whether  in  matters  of  insurance,  strictly,  or  whether  in  the 
giant  of  additional  powers  and  rights,  must  be  matter  of  mere 
conjecture.  I  must  therefore  read  the  act  as  if  it  were  without 
a  preamble,  in  reference  to  the  points  now  in  question. 

The  principal  attributes  of  a  bank  are  the  right  to  issue  nego- 
tiable notes,  discount  notes,  and  receive  deposits.  Have  the 
defendants  the  right  to  issue  negotiable  notes  without  reference 
to  their  right  to  insure?  The  second  section  of  the  act  forbids 
their  issuing  any  notes  which  grant,  or  stipulate  to  pay,  annui- 
ties upon  any  life  or  lives.  The  fifteenth  section  provides  that 
any  policy  or  engagement  signed  by  the  president,  and  attested 
by  the  secretary,  when  done  conformably  to  any  by-laws  of  the 
directors,  shall  be  valid  against  and  effectually  bind  the  said 
corporation  without  the  presence  of  a  board  of  directors,  and  as 
effectuallyasif  under  the  seal  of  the  corporation.  The  sixteenth 
section  enacts  that  no  policies,  or  engagements  whatever,  which 
shall  be  entered  into  by  the  corporation  with  any  individual, 
body  politic  or  corporate,  shall  be  transferable,  negotiable  or 
assignable,  so  as  to  give  such  second  holder  or  assignee  a  claim 
on  the  corporation,  either  in  his  own  name  or  in  the  name  of 
the  person  originally  concerned,  unless  the  consent  of  the  cor^ 
poration  shall  have  been  previously  obtained,  and  indorsed  in 
writing  on  such  instrument,  or  unless  such  a  privilege  form  a 
part  of  the  original  agreement,  and  be  expressly  granted  by  the 
corporation.  The  eighteenth  section  prohibits  the  issuing  of 
any  notes,  as  therein  before  prohibited. 

I  cannot  bring  myself  to  doubt  for  a  moment  that  the  right 
of  issuing  negotiable  notes,  except  in  the  prohibited  case  of 
notes  stipulating  to  pay  annuities  upon  lives,  is  given  with  en- 
tire latitude,  depending  on  the  discretion  and  vrill  of  the  cor- 
poration. The  grant  of  the  power  is  nnlimited  and  unre- 
stricted. The  prohibition  not  to  issue  any  notes  stipulating  to 
pay  annuities  upon  any  life  or  lives,  taken  in  connection  with 
the  general  grant  of  power  to  issue  negotiable  engagements 
without  restraint,  shows  that  the  legislature  intended  that  there 
should  be  no  restraint  or  prohibition  but  in  the  specified  case. 
And  upon  the  settied  principle  of  construction,  an  exception  to 
%  power  otherwise  unlimited  shows  that  it  was  intended  to  be 
limited  no  further  than  is  expressed  in  the  exception.  [The 
opinion  proceeds  by  examining  other  sections  of  the  act  of  in- 
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corporation,  and   nu&intains   the  right  of  the  oorporation  to 
enjoy  the  franchise  set  forth  in  their  plea.] 

FXiATT,  J.,  being  related  to  some  of  the  defendants,  declined 
giving  any  opinion. 

Jadgment  of  onster. 

The  qiiMtions  detemimed  in  this  ease  bang  of  grast  tigmfioaiioe^  hare  givia 
H  a  leading  oharaofcer.  The  dooirine  of  the  ease  ia  now  well  aettled,  and  its 
aothorityt  therefore^  nndiapnted  on  the  aeyeral  pointa  dedded.  The  excel- 
lent role  as  to  the  constmotion  of  statates  ia  noticed  and  followed  in  ffoyJe 
▼.  PUUburgh  etc.  B,  B.  Co.,  64  K.  Y.  332;  ffolme$  ▼.  Corky,  81  Id.  290; 
People  T.  N.  Y,  Central  B.  B.,  13  Id.  81;  Braum  ▼.  Pendergaei,  7  AUeii*  430; 
Amiberff  ▼.  Bogen^  9  Mich.  340;  Harrieon  ▼.  Voee,  9  How.  U.  8.  884. 

Quo  Wabbabto^  Remedy  at  Law.— It  waa  here  aettled  for  the  fint  time  in 
Kew  York,  that  the  proper  proceeding  againat  a  ooiporation  for  illegally 
naoiping  f ranchiaea  or  privilegee,  waa  at  law  in  the  nature  of  a  quo  vfarranlo, 
and  not  by  aproceeding  in  equity.  On  this  it  is  relied  on  in  Angell  ft  Amea 
on  Coxporationa,  sec  734;  and  in  AUomey-ffcneral  ▼.  Tudor,  104  Maaa.  239* 
where  it  ia  held  that  equity  haa  no  jnxiadiction  of  an  infonnation  by  the 
attomey-geneEal  againat  a  private  trading  ooiporation,  whoae  pxoceedinga  are 
not  ahown  to  haye  injnred  or  endangered  any  pablic  or  priTate  righta,  and 
are  objected  to  aolely  on  the  ground  that  they  are  not  aathorised  by  the  act 
of  incorporation,  and  are  therefore  againat  paUio  policy.  Qray»  C.  J.,  yeiy 
leaniedly  ezaminea  the  qneation,  noticing  the  principal  caae.  Heaaya:  "The 
«nly  caaea  in  which  inf  ormationa  in  equity  in  the  name  of  the  attomey*general 
have  been  aoatained  by  this  court  are  of  two  claaaea.  The  one  ia  of  public 
mnaanceswhich  a£fect  or  endanger  the  public  aafety  or  convenience,  and  require 
im*nir*^'ft*^  Judicial  interposition,  like  obatmctiona  of  highwaya  or  navigabls 
wsten:  JHetrki  AUomey  t.  Lynne  B,  B,,  16  Gray,  212;  AUamey-general  ▼• 
Cambridge^  Id.  247;  AUomey-general  ▼.  Boekm  Wharf  Co.,  12  Gray,  863; 
Bowe  T.  Granite  Bridge  Co.,  21  Pick.  344,  347.  The  other  ia  of  truata  for 
charitable  purposes  where  the  beneficiaries  are  ao  numerous  and  indefinite 
that  the  bnscb  of  trust  cann<>t  be  effectively  redreaaed  except  by  auit  in  be- 
half of  the  fmblio:  Comity  Attorney  Y.  Jfay,  6Cush.  336;  Jaeiean  r.  PhiU^ 
14  AUflo,  639, 679;  Jttomey-general  ▼.  OarrUon,  101  Maaa.  223." 

In  thia  proceeding  the  people  need  not  prove  the  uauipation;  the  burden, 
aa  held  in  the  principal  caae^  ia  on  the  defendant  to  ahow  authority  for  exer* 
dsing  the  right  or  franchiae;  and  following  this  doctrine  on  its  authority  are 
the  Gsaes  of  Peop20  V.  TAoeAer,  66  K.  Y.  629;  PeopUr,  BherBaieiHCiK^lg 
liioh.  886;  and  see  Angell  &  Amea  on  Corporatiani^  aeo.  766L 


Fulton  v.  Matthews. 

[10  Jomnov,  438.J 

BumKi'iSiUP^— Gimro  Tms  to  Debtob. — A  surety  on  a  promiaaoiy  note  Is 
not  diachaiged  by  the  holder  giving  time  to  the  principal  debtor,  or  even 
by  his  discontinuing  a  suit  commenced  againat  the  debtor  without  the 
privity  snd  oonsentof  the  surety,  it  not  appearing  that  the  surety  had 
suffered  any  injury  by  the  delay,  or  that  the  holder  had  made  any  agras- 
it  with  the  debtor  which  prevented  the  holder  from  suing  him. 
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AflsoMPSis  on  a  promissoiy  note.  The  case  appears  from  the 
opinion.  The  cause  was  submitted  without  argument,  on  a 
▼erdict  taken  for  the  plaintiff. 

Bj  Court,  Spengse,  J.  This  suit  is  on  a  negotiable  note 
signed  by  Wedge,  and  by  Matthews,  to  whose  signature  is  at- 
tached the  word  **  security.''  The  defense  relied  on  was,  that 
the  payee  of  the  note  after  it  became  due,  and  before  it  waa 
indorsed,  had  given  time  to  the  principal,  and  that  a  suit  bad 
been  brought  by  the  original  payee  of  the  note  in  Steuben 
conmion  pleas,  which  suit  was  afterwards  discontinued;  and 
that  probably,  had  the  suit  proceeded,  a  recovery  might  hare 
been  had  against  Wedge,  who  is  now  insolyent^  and  has  left 
the  state.  It  does  nol  appear  that  Hatthews  ever  requeeted 
the  payee  or  the  plaintiff  to  sue  Wedge. 

In  Fain  t.  Packard,  18  Johns.  174  [7  Am.  Dec.  869],  we  say,. 
that  a  mere  delay  in  calling  on  the  principal  will  not  dischazge- 
the  surety;  and  in  that  case  the  opinion  of  the  court  was  placed 
wholly  on  the  fact  that  the  surety  requested  the  holder  of  the 
note  to  proceed  and  collect  it  from  the  principal;  and  the  plea 
averred  a  loss  of  the  money  as  against  the  principal  by  such, 
neglect.  In  this  case  there  is  no  proof  whatever  that  Hat- 
thews,  the  surety,  ever  urged  or  requested  the  holder  of  the  note- 
to  proceed  against  the  principal,  and  the  proof  is  very  doubt- 
ful whether,  when  the  suit  was  actually  commenced  in  the  com* 
mon  pleas,  Wedge  waa  able  to  pay  the  money.  The  holder  of 
a  note  ought  to  be  fairly  and  fully  apprised  by  the  sureij  thai 
he  is  required  to  prosecute  the  principal.  A  delay  to  sue  or 
even  a  discontinuance  of  a  suit  brought,  cannot  absolve  the 
surety  from  his  liability,  if  he  is  passive,  and  takes  no  measures- 
indicating  to  the  holder  of  a  note  that  he  insists  on  his  pro- 
ceeding against  the  principaL  It  ought  to  be  put  beyond  a 
doubt  that  the  surety  is  injured  by  the  delay;  that  is,  that  the 
principal  was  solvent,  and  able  to  pay  the  debt  if  he  had  been 
prosecuted  for  it.  The  plaintiff  has  done  no  act  to  preclude 
himself  from  suing  Wedge  at  any  time.  On  the  grounds,  then, 
that  the  plaintiff  has  never  been  required  to  prosecute  Wedge, 
and  that  he  has  made  no  contract  with  him  that  disables  him 
from  suing  at  any  time,  we  are  of  opinion  that  the  pl^^^tf^ 
must  have  judgment. 

Judgment  for  the  plaintiff. 

fiMDototoPSeopfsv.  •/'aiMai,5Am.  Dea  8}0L 
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Jackson  v.  Hathaway. 

[ISJomraov.iiT.] 

Bnar  ov  tbm  Pubuo  in  Hioswats.— Where  a  road  is  laid  oat  over  tha 
land  of  a  priyate  perwn,  the  public  acquire  no  more  than  the  right  of 
way,  with  the  powers  and  privileges  incident  to  snch  right.  The  former 
owner  retains  the  fee  in  the  road,  and  may  maintain  trespass,  eject- 
ment or  waste  in  relation  to  it. 

BouHDiHO  Lainxi  bt  Hiohwat. — Where  one,  over  whose  lands  a  road  haa 
been  laid  ont»  conveys  the  land  on  each  side  thereof,  and  bounds  the 
tracts  by  the  road,  but  does  not  include  it,  the  property  in  the  road  does 
not  pass  to  the  grantee,  as  it  is  excluded  by  the  description,  nor  will  it 
paas  as  an  incident,  being  in  itself  a  distinct  parcel,  the  fee  remaining  in 
the  grantor. 

EjBOTMEirr  for  a  lot  of  land  in  the  city  of  Hudson.  Yerdiot 
for  the  plainti£r^  subject  to  the  opinion  of  this  court,  from  which 
the  case  appears. 

CarUine  and  OakLey^  for  the  plaintiff. 

E.  WQJUama,  oofntrOn 

By  Courty  'Buaity  J.  This  is  an  action  of  ejectment  for  a 
piece  of  land  in  the  city  of  Hudson,  over  which  the  ancient 
road  from  Claverack  to  Hudson  river  formerly  ran.  The  plaint- 
iff showed  a  title  in  his  lessor,  John  Y.  H.  Huyck,  to  an  undi-* 
Tided  share  of  the  premises  in  question,  under  the  patent  tohia 
ancestor,  Jan  Francis  Yan  Holsen,  dated  the  sixth  of  August, 
1721.  The  defendant  then  proved  a  deed  of  conveyance  from 
John  Y.  H.  Huyck  toEphraim  Whitaker,  dated  the  twenty-fifth 
of  July,  1793,  for  ''a  certain  tract  of  land  beginning  at  a  cer- 
tain stake  by  the  side  of  the  road  called  the  old  Glaverack  road, 
etc.,  from  which  stake  running  east  twenty  degrees  south,  two 
chains,  to  another  stake;  thence  south  twenty-two  degrees  west, 
seventeen  chains  sixty-four  links;  and  thence''  by  specified 
courses  and  distances  **  to  the  first-mentioned  bounds,  making 
twelve  acres,  two  roods  and  ten  perches  of  land.''  It  was  also 
proved  that  the  defendant  had  acquired  a  title,  by  purchase,  to 
another  tract  of  land,  which,  according  to  specified  courses  and 
distances,  is  bounded  on  the  northern  side  of  the  said  road. 

It  appears  that,  about  sixteen  years  ago,  by  an  order  of  the 
common  council  pf  the  city  of  Hudson,  the  **  old  Claverack 
road  "  was  discontinued  as  a  public  highway,  and  that  the  de- 
fendant then  inclosed  a  lot  of  about  five  acres,  so  as  to  include 
the  whole  width  of  the  old  road,  together  with  a  part  of  each 
of  the  several  txacts  before  described,  the  one  lying  on  the 
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north  and  the  oiher  on  ihe  south  dele  of  said  road.  The  plaint- 
iff admits  the  defendant's  title  to  all  the  land  contained  in  the 
five-aore  lot,  excepting  the  space  formerly  occupied  as  the  old 
road.  It  is  perfectly  clear  that  the  fee  of  the  land  was  not 
diyested  from  the  patentee,  or  his  heirs,  by  the  act  of  the 
government,  in  laying  out  and  opening  the  road.  Highways 
are  regarded  in  our  law  as  easements.  The  public  acquire  no 
more  than  the  right  of  way,  with  the  powers  and  privileges  in- 
cident to  that  right,  such  as  digging  the  soil  and  using  the  tim- 
ber and  other  materials  found  within  the  space  of  the  road,  in 
a  reasonable  manner,  for  the  purpose  of  making  and  repairing 
the  road  and  its  bridges.  When  the  sovereign  imposes  a  pub- 
lic right  of  way  upon  the  land  of  an  individual,  the  title  of  the 
former  owner  is  not  extinguished,  but  is  so  qualified  that  it  can 
only  be  enjoyed  subject  to  that  easement.  The  former  proprie- 
tor still  retains  his  exclusive  right  in  all  mines,  quarries,  springs 
of  water,  timber,  and  earth,  for  every  purpose  not  incompatible 
with  the  public  right  of  way.  The  person  in  whom  the  fee  of 
the  road  is,  may  maintain  trespass,  or  ejectment  or  waste:  Burr. 
148;  2  Str.  1004;  1  Wil.  107;  6  East,  164;  2  Johns.  863;  6 
Mass.  454  [Perley  v.  Chandler,  4  Am.  Dec.  169].  But  when  the 
sovereign  chooses  to  discontinue  or  abandon  the  right  of  way, 
the  entire  and  exclusive  enjoyment  reverts  to  the  proprietor  of 
the  soil. 

In  this  case  there  is  nothing  in  the  deeds  for  the  lots  bounded 
on  the  sides  of  the  old  road  which  denotes  any  intention  to  buy 
or  sell  any  land,  not  expressly  included  within  the  courses  and 
distances  expressly  defined,  and  it  is  conceded  that  those  limits 
do  not  include  the  space  occupied  by  the  old  road.  A  contin- 
gency has  happened  which,  probaUy,  was  not  thought  of  by 
the  grantor  or  grantee  in  those  deeds,  that  is,  the  discontinu- 
ance of  the  road.  The  grantee,  however,  has  all  the  land  in- 
cluded in  the  terms  of  his  purchase,  but  he  has  lost,  by  the  act 
of  the  government,  the  privilege  of  a  highway  adjoining  his 
lots  and  running  between  them.  The  laying  out  of  roads,  and 
their  discontinuance,  are  contingencies  to  which  every  man's 
land  is  liable,  and  by  which  its  value  may  be  essentially  affected; 
and  every  sale  of  land  by  definite  boundaries  is  subject  to  those 
casualties.  In  the  present  case  I  can  perceive  no  principle  of 
law  to  defeat  the  plaintiff's  claim  to  the  land  over  which  the  old 
road  passed.  The  government  laid  a  quxm  incumbrance  on  his 
land,  and  the  government  has  since  removed  that  incumbrance. 
Even  while  the  road  continued  the  owner  of  the  soil  might  have 
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maintAined  an  action  of  ejeoiment  for  an  ezdaaiye  appropria* 
tion  of  it;  a  forHori  he  can  do  so,  after  the  public  right  of  way 
is  abandoned,  unless  by  his  own  act  he  has  become  diyested  61 
his  title.  The  only  acts  imputed  to  the  plaintiflT,  or  those  under 
whom  he  claims,  are  the  two  deeds  for  the  parcels  of  land 
bounded  on  the  north  side  and  on  the  south  side  of  the  old 
road.  The  boundaries  in  those  deeds  do  not  include  the  space 
of  the  road,  and,  of  course,  the  plainti£E*B  title  to  the  intervene 
ing  ground  remains  as  perfect  as  if  no  road  had  ever  been 
there.  The  purchasers  under  those  deeds  have  lost  an  ease- 
ment which  was  public,  not  private,  but  they  hare,  ezdusiTe  of 
the  old  road,  all  the  land  which  they  bargained  for. 

There  are  many  cases  of  loose,  vague  and  general  description 
in  deeds,  which  undoubtedly  may  require  a  di£Eerent  constmo- 
tioD,  and  be  subject  to  a  different  rule.  Where  a  farm  is 
bounded  along  a  highway,  or  upon  a  highway,  or  running  to  a 
highway,  there  is  reason  to  intend  that  the  parties  meant  the  mid- 
dle of  the  highway.  But  in  this  case  the  terms  of  description  nec- 
essarily exclude  ijie  highway.  The  owner  of  the  soil  incumbered 
with  a  ibad,  has  a  perfect  right  to  sell  it,  subject  to  that  incum- 
brance, and  whoever  buys  land  without  securing  the  fee  of  the 
adjoining  roads  incurs  the  risk  of  such  omission.  That  the 
original  owner  has  also  a  right  to  retain  his  estate  in  the  road 
when  he  sells  the  adjacent  lands,  is  a  proposition  too  plain  to 
be  denied. 

It  is  impossible  to  protect  the  defendant,  on  the  ground  that 
the  adjoining  road  passed  by  the  deeds  as  an  incident  to  the 
lands  professedly  granted.  A  mere  easement  may,  without 
express  words,  pass  as  an  incident  to  the  principal  object  of  the 
grant,  but  it  would  be  absurd  to  allow  the  fee  of  one  piece  of 
land  not  mentioned  in  the  deed,  to  pass  as  appurtenant  to  an- 
other distinct  parcel,  which  is  expressly  granted  by  precise  and 
definite  boundaries.  The  defendant  can  derive  no  aid  from  the 
aeventeenth  section  of  the  **  act  to  regulate  highways:"  2  N.  B. 
L.  275.  The  sole  object  of  that  provision  was  to  establish  a  rule 
of  compensation,  where  an  old  road  is  discontinued,  and  a  new 
one  substituted,  over  the  land  of  the  same  proprietor;  and  it 
would  be  highly  disrespectful  to  suppose  that  the  legislature 
meant  to  take  away  the  land  of  one  man  and  give  it  to  another. 
Such  an  act  would  be  an  outrage  against  justice  and  the  consti- 
tution. Still  less  reason  is  there  for  admitting  the  principle, 
that  the  common  council  of  Hudson  could,  by  any  act,  divest 
the  plaintiff  of  the  fee  of  the  old  road  without  his  consent. 
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We  are»  therefore^  of  opinion  that  the  plaintiff  ia  entitled  Uy 
judgment. 

Afl  to  the  nature  of  the  interest  of  the  pablio  in  a  hi^wigrv  w&^  sIm^  Aodk 
pole  Y.  Healy,  ante,  121. 

The  principal  case  is  approved  in  Strong  v.  OUif  ^fBrooUfn^  68  N.  Y.  !!» 
and  in  MoU  y.  MoU,  68  Id.  246^  263.    In  this  last  citation,  Allen,  J.,  deliv- 
ering  the  opinion  of  the  coort,  says:  "When  lands  are  granted  bounded  npcii^ 
a  highway  or  a  stream  not  navigable,  unless  by  the  terms  of  the  grant  or  by 
necessary  implication  the  hi^way  or  the  bed  of  the  stream  are  exdnded,  a^ 
title  will  pass  to  the  center  of  the  highway  or  stream.    The  reason  is  obvious. 
Ordinarily  in  a  conveyance  of  that  kind,  there  is  no  purpose  to  be  served  in 
the  retention  by  the  grantor  of  a  narrow  strip  of  land  along  the  boundaries  of 
the  land  conveyed,  and  between  it  and  the  land  of  other  proprietors  or  in  tha 
bed  of  a  stream,  and  the  intent  to  grant  them  will  therefore  be  presumed  by 
a  conveyance  of  the  adjacent  lands,  bounded  'by,'  or  'upon,'  or  'aloQ^^ 
such  highway  or  stream,  or  other  equivalent  phrasea    It  depends  upon  the- 
intent  of  the  parties  to  be  gathered  from  the  deacription  of  the  premises  read 
in  connection  with  other  parts  of  the  deed,  and  by  reference  to  the  situation, 
of  the  lands,  and  the  condition  and  relation  of  the  parties  to  those  and  other 
lands  in  the  vicinity,  whether  the  grant  extends  to  the  center  of  the  road  or 
stream.    This  is  the  recognised  rule  of  interpretation,  and  it  is  a  question  of 
interpretation  and  intent:  Jackaon  v.  Hathaway,  15  Johna  447;  Seneca  /«» 
iIuifM  V. i:»i^,  23 K.  T.  408;  Lueer.  Oar%,  24  Wend.  451;  OUTy.iSfeanv 
4HiI],  369;  BieeeUY.  N.  T.  O.  B.  R.  Co.,  23K.  Y.  61." 


Stow  v.  Tifft. 


[lSJonMK,4(n.] 

XtowsB  nr  MoBioaaBD  PaainKiM.  —Where  the  husband,  at  the  time  of 
csiving  a  conveyance  of  lands,  executed  to  the  grantor  a  morlg^^  thece-- 
o^  to  secure  the  purchase-money,  the  seisin  of  the  husband  is  but  in* 
stantaneous,  and  not  sufficient  to  support  a  claim  for  dower  in  such, 
lands,  they  having  been  sold,  after  the  husband's  death,  under  a  power 
oontainfld  in  the  mortgage. 


DowBB.  It  appeared  that  the  plaintiffs  husband,  in  his  lii 
time,  purchased  the  premises  in  question,  and,  at  the  time  of 
receiving  the  conveyance,  executed  a  mortgage  back  to  th» 
grantor,  to  secure  payment  of  the  unpaid  portion  of  the  pur- 
chase-price. After  the  husband's  death,  the  land  was  sold 
under  a  power  contained  in  the  mortgage,  and  the  tenant 
claims  under  the  purchaser  at  such  sale.  Verdict  for  the  de-> 
mandant,  subject  to  the  opinion  of  the  court. 

WesUm,  for  the  plaintiff. 

Oowen,  contra. 

By  C!ourt,  Sfehceb,  J.    The  demandant's  right  to  xeeorer  her 
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dower  depends  on  the  nature  of  her  husband's  seisin.  Timothy 
Stow,  her  husband,  purchased  the  premises  in  question  after 
his  marriage  with  the  plaintiff,  and  paid  part  of  the  considera- 
tion-money; and  for  securing  the  residue,  he,  at  the  time  of 
receiving  the  oonTeyance,  executed  to  the  grantor  a  mortgage 
of  the  same  premises.  After  his  death,  the  premises  were  sold 
under  a  power  contained  in  the  mortgage,  and  the  defendant 
holds  under  that  sale.  The  question  to  be  decided  is,  whether 
there  was  such  a  seisin  of  the  husband  of  the  demandant  as  ta 
entitle  her  to  dower.  This  depends  on  the  single  point, 
whether  the  seisin  of  the  husband  was  an  instantaneous  seisin 
or  not.  If  it  was  an  instantaneous  seisin,  then,  according  tO' 
all  the  authorities,  the  wife  is  not  endowable.  This  general 
position  is  met  with  in  all  our  books,  that  the  husband's  seisin 
for  an  instant  does  not  entitle  the  wife  to  dower.  This  is 
exemplified  by  the  case  of  AmcoUa  y.  Caiherich,  Oro.  Jac.  615. 
There  the  husband,  who  was  seised  in  special  tail,  made  a  deed 
of  feoffment  to  the  use  of  himself  for  life,  and  after,  to  the  use 
of  his  son  in  tail,  and  made  a  letter  of  attorney  to  make  livery. 
Before  livery,  he  took  the  demandant  to  wife,  and,  after  liveiy 
was  made  to  those  uses,  the  husband  died,  and  the  question 
was,  whether  the  wife  was  entitled  to  dower,  and  it  was  ad« 
judged  that  she  was  not,  for  that  the  livery  did  not  gain  to  the 
husband  any  new  estate,  but  being  eodem  instarUi  drawn  out  of 
him,  he  gained  no  seisin  whereof  his  wife  was  dowable;  for 
that,  having  no  estate  before  the  feoffment  whereof  the  wife 
was  dowable,  he  gained  none  by  the  feoffment  of  which  his 
wife  could  be  endowed.  Three  cases  were  there  put,  in  which 
the  wife  could  not  be  entitled  to  dower,  as  where  a  tenant  for 
life,  or  a  joint  tenant,  makes  a  feofiinent;  so  where  a  married 
man  took  a  fine,  and,  by  the  same  fine,  rendered  the  land  ta 
another  in  tail,  his  wife  shall  not  be  endowed  thereof;  because, 
although  he  took  it  in  fee,  yet  it  is  instantly  out  of  him;  so  if  a 
feoffment  be  made  to  one  and  his  heirs  to  the  use  of  another 
and  his  heirs,  the  wife  of  the  trustee  shall  not  be  endowed,  for 
he  was  the  mere  instrument,  and  had  but  an  instantaneous 
seisin:  1  Co.  77. 

The  case  of  Nash  v.  Predion,  Cro.  Car.  190,  would  seem,  at 
first  view,  to  be  opposed  to  the  proposition,  that  a  deed  to  the 
purchaser,  and  a  mortgage  given  back  by  him  to  the  grantor  at 
the  same  time,  would  not  entitle  the  wife  of  the  purchaser  to 
her  dower,  yet  it  is  observable,  that  the  principle  is  admitted 
that  an  instantaneous  seisin  of  the  husband  does  not  entitle  the 


268  Stow  v.  Tifft.  [New  York, 

wife  to  dower.  Croke  admits,  that  if  a  husband  take  a  fine  sur 
cogniaance  de  drcii  come  ceo,  and  render  arrear,  although  it  was 
once  the  husband's,  yet  his  wife  shall  not  have  dower,  for  it  is 
in  him,  and  out  of  him,  quasi  uno  JicUu,  and  by  one  and  the 
same  act.  That  case  does  not  state  that  the  redemise  was  made 
at  the  same  time  with  the  bargain  and  sale,  and  I  presume  it 
was  not.  That  case,  therefore,  does  not  bear  on  the  general 
principle.  I  am  authorized  to  say  by  the  decision  of  this  court 
in  Jackson  y.  Duns^bagh,  1  Johns.  Cas.  95,  that  where  two  instru- 
ments are  executed  at  the  same  time,  between  the  same  parties, 
relatiye  to  the  same  subject-matter,  they  are  to  be  taken  in  con- 
nection as  forming  together  the  several  parts  of  one  agreement. 
I  entirely  agree  in  the  opinion  expressed  by  C.  J.  Parsons  in 
the  case  of  Eolbrook  v.  Finney,  4  Mass.  669  [3  Am.  Deo.  243], 
that  where  a  deed  is  given  by  the  vendor  of  an  estate,  who  takes 
back  a  mortgage  to  secure  the  purchase-money,  at  the  same 
time  that  he  executes  the  deed,  that  there  the  deed  and  the 
mortgage  are  to  be  considered  as  parts  of  the  same  contract,  as 
taking  e£Eect  at  the  same  instant,  and  as  constituting  but  one 
act;  in  the  same  manner  as  a  deed  of  defeasance  forms  with  the 
principal  deed,  to  which  it  refers,  but  one  contract,  although  it 
be  by  a  distinct  and  separate  instrument. 

The  substance  of  a  conveyance,  where  land  is  mortgaged  at 
the  same  time  the  deed  is  given,  is  this:  The  bazgainor  sells  the 
land  to  the  bargainee  on  condition  that  he  pays  the  price  at  the 
the  stipulated  time,  and  if  he  does  not,  that  the  bargainor  shall 
be  reseised  of  it,  free  of  the  mortgage;  and  whether  this  con- 
tract is  contained  in  one  and  the  same  instrument,  as  it  well  may 
be,  or  in  distinct  instruments  executed  at  the  same  instant,  can 
make  no  possible  difference.  It  is  true  that  courts  of  equily 
have  interposed  to  relieve  the  mortgagor  against  the  accident  of 
his  non-payment  of  the  price  at  the  stipulated  period.  It  is 
also  true,  that  courts  of  law  have  considered  the  interest  of  the 
mortgagor  as  liable  to  be  sold  on  execution.  This,  however, 
does  not  interfere  with  the  question,  as  to  how  the  contract  be- 
tween the  original  parties  is  to  be  viewed,  as  between  them- 
selves, when  the  equity  of  redemption  is  gone  and  forfeited. 
The  opinion  which  the  court  has  formed,  receives  decisive  sup- 
port from  the  declaratory  act  of  the  twenty-eighth  sess.  ch.  99. 
It  recites  that  whereas  doubts  have  arisen  whether  mortgages 
given  to  secure  the  purchase-money  of  land  sold  and  conveyed, 
at  the  time  of  the  execution  of  said  mortgages,  are  to  be  pre- 
ferred to  judgments  previously  obtained  against  the  mortgagors. 
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for  the  remoYal  whereof  it  is  enacted  and  declared,  that  when- 
e?er  lands  are  sold,  and  conyeyed,  and  a  mortgage  is  giyen  bj 
the  purchaser  at  the  same  time,  to  secure  the  payment  of  the 
purchase-money,  snch  mortgage  shall  be  preferred  to  any  pre- 
Tioas  judgment  which  may  haye  been  obtained  against  such  par- 
chaser. 

This  statute  conyeys  the  sense  of  the  legislature  that  the 
seisin  of  the  mortgagor,  under  the  circumstances  stated  in  the 
act,  was  a  seisin  for  an  instant  only,  for  it  cannot  be  doubted 
that  a  judgment  will  attach  on  lands  of  which  the  judgment- 
debtor  becomes  seised  at  any  time  posterior  to  the  judgment, 
and  nothing.couldpreTent  a  judgment  creating  a  lien  on  the 
subsequently  acquired  lands  of  the  judgment-debtor  but  the 
circumstance  that  his  seisin,  in  the  given  case,  was  instantane- 
ous. Surely,  then,  the  analogous  case  of  dower  cannot  stand 
on  a  better  footing  than  a  judgment  unsatisfied.  As  a  dedara- 
toiy  act,  this  statute  is  entitled  to  high  respect,  and  it  fortifies 
and  supports  the  position  that  the  demandant's  husband 
acquired  by  the  deed  to  him  a  seisin  which  he  parted  with  eo 
tfiston/i  he  acquired  it,  and  that  his  wife  is  not  endowable  of  the 
premises.  The  court  are  very  well  satisfied  that  the  law  is  so, 
for  it  would  be  extremely  inequitable,  in  most  cases,  to  claim 
dower  on  such  purchases.  We  are  therefore  of  opinion  that 
there  must  be  judgment  for  the  defendant. 

THoxpsoir,  0.  J.,  dissented.  The  demandant,  as  the  widow 
of  Timothy  Stow,  deceased,  claims  her  dower  in  lands  pur- 
chased by  her  late  husband  after  their  intermarriage.  He  paid 
part  of  the  consideration-money,  and  for  securing  the  residue 
mortgaged  the  lands.  After  his  death  the  mortgaged  premises 
were  sold,  pursuant  to  the  statute,  and  purchased  by  the  per- 
son under  whom  the  defendant  claims;  and  the  only  question 
is  whether  the  husband  was  so  seised  as  to  entitle  his  wife  to 
dower. 

In  the  case  of  BUchcock  ▼.  Harrington,  6  Johns.  290  [6  Anu 
I>eo.  229],  this  point  was  stated,  but  not  decided  by  the  court. 
It  has  long  been  considered  the  settled  law  in  this  state  that  a 
mortgage  is  a  mere  security  for  money,  and  the  mortgagor  is  to 
be  deemed  seised,  notwithstanding  the  mortgage,  as  to  all  per- 
sons except  the  mortgagee  and  his  representatives.  The  seisin 
of  the  husband  in  this  case  cannot  be  considered  that  mere  in- 
stantaneous seisin  which  the  books  speak  of  as  not  being  suffi- 
cient to  entitle  the  wife  to  dower.  Those  are  cases  where  the 
husband  is  a  mere  conduit-pipe  or  instrument  of  conveyance. 
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This  is  evidently  the  meaning  of  Lord  Ooke  where  the  rule  is 
laid  down:  Co.  Lit.  81,  b.  It  is  more  fully  illustrated  by  Sir 
W.  Blackstone  in  his  commentariesy  toI.  2, 131,  where  it  is  said 
that  the  seisin  of  the  husband,  for  a  transitory  instant  only, 
when  the  same  act  which  gives  him  the  estate  conveys  it  also 
out  of  him,  as  where  by  a  fine  land  is  granted  to  a  man,  and  he 
immediately  renders  it  back  by  the  same  fine,  such  a  seisin  will 
not  entitle  his  wife  to  dower,  for  the  land  was  merely  in  trangitu, 
and  never  vested  in  the  husband,  his  grant  and  render  beijoig 
one  continued  act.  But  if  the  land  abides  in  him  for  the  inter-^ 
Tal  of  but  a  single  moment  the  wife  shall  be  endowed  thereof. 

Where  a  title  is  conveyed  to  a  person  and  he  gives  back  the 
mortgage,  the  fee  is  certainly  vested  in  him,  substantially  and 
beneficially  and  not  nominally,  otherwise  the  mortgage  back 
would  convey  no  title.  The  case  of  Nash  v.  PresUm,  Oro.  Car. 
190,  is  very  much  in  point  to  show  that  the  widow  is  entitled  to 
her  dower.  There  was  a  bargain  and  sale  of  land  to  the  hus- 
band, under  an  agreement  that  the  bargainee  was  to  redemise 
it  to  the  bargainor  and  his  wife  during  their  lives.  The  bar- 
gainee redemised  and  died,  and  his  widow  was  considered 
entitled  to  dower.  For,  say  the  court,  by  the  bargain  and  sale 
the  land  is  vested  in  the  husband,  and  thereby  the  wife  is  en* 
titled  to  her  dower.  This  question  of  instantaneous  seisin  is 
well  considered  by  Gwillim  in  a  note  to  the  late  edition  of 
Bacon,  2  Bac.  Abr.  871,  note.  It  is  there  said  that  the  propo- 
sition that  in  the  case  of  an  instantaneous  seisin  the  wife  shall  not 
be  endowed,  though  laid  down  broadly  by  Coke,  is  by  no  means 
general.  He  confines  it  to  cases  where  the  husband  is  the  mere 
instrument  of  passing  the  estate.  The  transitory  seisin  gained 
by  such  an  instrumentality  is  not  enough  to  entitle  the  wife  to 
dower;  but  when  the  land  abides  in  the  husband  for  a  single 
moment,  as  is  said  by  Sir  W.  Blackstone,  or  as  a  later  writer 
explains  it,  Preston  on  Estates,  tit.  Dower,  when  he  has  a  seisin 
for  an  instant,  beneficially  for  his  own  use,  the  tiUe  to  dower 
shall  arise  in  favor  of  his  wife.  The  case  of  Eottn'ook  t.  Finney, 
4  Mass.  566  [3  Am.  Dec.  243],  has  been  cited  and  relied  upon 
as  in  point  against  the  claim  of  dower.  Whatever  respect  may 
be  due  to  the  opinion  of  C.  J.  Parsons,  he  certainly  stands  un- 
supported by  any  adjudged  cases  to  be  found  in. the  English 
books,  or  by  any  elementary  writer,  when  fairly  explained.  In 
none  of  the  cases  referred  to  by  him  in  his  opinion  was  the  hus- 
band ever  beneficially  seised  for  an  instant,  and  the  distinction 
which  he  attempts  to  make  between  the  case  of  Nasli  v.  Preslon 
and  the  one  before  him  is  certainly  not  well  founded* 
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In  the  case  of  Nash  t.  PreBion,  the  redemising  was  a  part  of  the 
original  agreement;  yet  the  wife  of  the  bargainee  was  held  en- 
titled to  dower.  So  in  Hdbrooh  t.  Finney ^  the  deed  and  mort- 
.gage  were  executed  in  pursuance  of  a  previous  agreement  to 
the  same  effect  made  between  the  parties.  The  two  cases,  there- 
fore, in  this  reqpect  are  alike.  C.  J.  Parsons  seems  fully  to 
.admit  the  law  as  laid  down  in  Natik  t.  Presian;  and  it  is  a  little 
difficult  to  understand  what  he  means  by  saying  that  the  giving 
the  deed  and  taking  the  mortgage  back  constitute  but  one  act, 
imless  the  two  deeds,  being  parts  of  the  same  contract,  are  but 
one  act.  But  whatever  importance  may  be  attached  to  this 
xsironmstance,  the  argument  cannot  be  applied  to  the  case  be- 
fore us,  because  it  formed  no  part  of  the  original  agreement 
that  a  mortgage  was  to  be  given  back. 

I  do  not  see  how  our  statute  to  prevent  judgments  having  a 
preference  to  mortgages  given  to  secure  the  purchase-money, 
oan  in  any  manner  affect  this  question.  It  is  true,  that  the  first 
act,  sees.  28,  ch.  99,  containing  a  recital,  purporting  that  doubts 
had  arisen  whether  mortgages  given  to  secure  the  purchase- 
money  of  lands  sold  and  conveyed  at  the  time  of  the  execution 
of  such  mortgages,  are  to  be  preferred  to  judgments  previously 
obtained  against  the  mortgagors,  and  then  provides  for  giving 
M  preference  to  mortgages  thus  taken.  But  this  act  has  no 
relation  to  mortgages  in  any  other  respect  than  to  give  them  a 
preference  to  judgments  in  that  particular  case.  And  it  is  to 
be  observed,  that  the  right  to  sell  land  under  a  judgment,  the 
lien  created  by  such  judgment,  and  the  time  such  lien  is  to 
take  effect,  are  all  matters  of  statute  regulation.  This  act  only 
modifies  the  former  statute,  and  suspends  the  lien  of  judgments 
in  such  particular  cases.  But  the  right  to  dower  dejpends  upon 
different  principles.  It  would,  no  doubt,  be  competent  to  the 
legislature  to  take  away  or  regulate  the  claim  to  dower,  in  cases 
like  the  present;  but  until  that  is  done,  we  must  be  governed 
by  the  common  law  rules  on  the  subject,  according  to  which  I 
«ee  no  grounds  upon  which  the  claim  to  dower  in  this  case  can 
be  resisted.  I  am  accordingly  of  opinion  that  the  demandant 
is  entitled  to  judgment. 

Judgment  for  the  defendant. 

8m  tha  note  to  ^Ueheoek  t.  HarrimgUm^  6  Am.  Dec  2229,  for  an  fitainfai^ 
tkn  of  the  wife's  right  to  dower  in  mortgiiged  pwimiiet.  Sea^  alao^  EoSbrook 
T.  IfiMMy,  8  Id.  243^  aeto momeatMy  aeiBn. 
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Whitbbok  v.  Cook. 

[15  JoBSMir,  48S.] 

1lM40ff  ov  Cotxnaut  lOB  QuixT  Enjoymdit.— Tho  oavmant  for  qiiiot  «b» 
joyment  extends  to  the  poeseeaion  merelj,  and  is  brdkea  only  by  •» 
entry  sad  expulsion  from,  or  some  aotoal  distnrbsace  in,  the  posseasioB. 

OovsvAim  or  Smsm  and  Bioht  to  CSoznrsr.— It  is  not  a  breach  of  the 
oovenants  of  seisin  and  fall  power  to  oonrey  that  there  was  a  poblio 
highway  on  a  part  of  the  land;  saoh  highway  being  bnt  an  easement, 
the  seisin  and  the  right  to  oonvey  remaining  in  the  owner  of  the  land 
over  which  it  was  laid  out. 

HTmBAND  AXD  WoE  AS  Oo-DXiDn>AS!i&— -Where  a  man  and  his  wife  ex»- 
oate  a  deed  with  covenants,  the  acknowledgment  of  the  wife  openiea 
only  to  convey  her  interest;  so  that  she  should  not  be  joined  as  a  oo- 
defendant  with  her  husband  for  the  breaoh  of  the  covenants. 


AoTzoK  for  the  breaoh  of  the  oovenants  in  a  deed  from 
and  Olarissa  Cook,  his  wife,  to  the  plaintiff.  The  deed  oon- 
tained  covenants  of  ownership,  seisin,  right  to  oonvey,  and  for 
quiet  enjoyment.  The  declaration  alleged  breaches  of  all  these 
covenants,  and  set  forth  also  that  a  portion  of  the  premises  was, 
at  the  time  of  making  the  deed,  and  ever  since  has  been,  used 
by  the  state  of  New  York  as  a  publio  highway.  Pleas,  turn  exi 
factum;  that  defendants  were  lawful  owners,  etc.,  and  demur* 
rer  that  plaintiff  did  not  allege  any  eviction  or  disturbance  in 
the  enjoyment  of  the  part  used  as  a  highway.  On  the  trial  de- 
fendants moved  for  a  nonsuit  on  the  ground  of  the  improper 
joinder  of  the  wife,  but  the  motion  was  denied. 

Verdict  for  the  plainti£b  by  consent,  subject  to  the  opinion 
of  this  court. 

TaUxM^  for  the  defendants. 

Foot^  contra.  There  was  no  misjoinder  of  the  wife;  the  evi- 
dence supports  the  declaration.  To  maintain  an  action  for  the 
breach  of  the  covenant  of  seisin,  it  is  not  necessaiy  to  prove 
an  eviction:  PoUard  v.  Dwight,  4  Cranch,  421;  Bender  y.  Prom* 
berger,  4  Dall.  486;  DuvaU  v.  Craig,  2  Wheat.  45,  61.  If  the 
grantor  is  not  seised,  the  covenant  is  broken  immediately i 
Oreenby  v.  Wilcocks,  2  Johns.  1  [3  Am.  Dec.  879].  An  exist- 
ing paramount  title  is  an  incumbrance:  Pre&xU  v.  Trweman,  4 
Mass.  627  [8  Am.  Dec.  246J. 

By  Court,  Spsnceb,  J.  In  this  case  the  defendants  have  de- 
murred to  the  fourth  breach  assigned  in  the  declaration.  A 
motion  has  also  been  made  in  arrest  of  judgment,  and  the  par- 
ties have  submitted  a  third  question,  whether  the  plaintiff  ia 
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entitled  to  recoTer,  under  the  facts  in  the  case,  upon  the  cove- 
nants in  the  deed,  that  the  defendants  at  the  time  of  sealing  the 
indenture,  were  the  true  and  lawful  owners  of  the  premises  con- 
veyed, and  were  lawfuUj  seized  in  their  own  right  of  a  perfect, 
absolute  and  indefeasible  estate  of  inheritance  in  fee-simple,  of 
and  in  the  premises;  and  that  they  had  good  right,  full  power, 
and  lawful  authority  to  grant  and  convey  the  same.  The  facts 
are  admitted  to  be  that  the  deed  conveys  a  tract  of  land  con- 
taining two  hundred  and  sixty-nine  acres  and  three  quarters; 
eleven  acres,  two  roods  and  twenty  perches  whereof,  and  in- 
cluded in  the  general  boundaries,  were  at  the  time  of  executing 
the  deed,  for  a  long  time  before,  and  ever  since  have  been,  a 
common  and  public  highway,  agreeably  to  the  laws  of  the  state, 
and  have  been  so  used,  possessed  and  enjoyed  as  a  public  high- 
way. 

The  fourth  breach  to  which  the  demurrer  is  taken,  is  founded 
on  another  covenant  in  the  same  deed  for  quiet  enjoyment,  and 
the  breach  is  the  same  as  upon  the  other  covenants,  the  exist- 
ence of  the  highway.  The  motion  in  arrest  of  judgment  ia 
founded  on  this,  that  a  feme  covert  cannot  be  sued  on  a  cove- 
nant contained  in  a  deed,  inasmuch  as  she  is  incapable,  dur- 
ing coverture,  to  bind  herself  by  deed  to  respond  in  dam- 
ages. The  demurrer  is  well  taken.  It  has  been  repeatedly  de- 
cided in  this  court  that  the  covenant  for  quiet  enjoyment 
extends  to  the  possession  only,  and  not  to  the  title,  and  is 
broken  only  by  an  entry  and  expulsion  from,  or  some  actual  dis- 
turbance in  the  possession:  8  Johns.  471;  5  Id.  120. 

The  statute  authorizing  and  making  valid  a  conveyance  of 
land  by  a  feme  covert,  who  shall  be  duly  examined  privately  and 
apart  ixom  her  husband,  before  some  proper  officer,  and  who 
shall,  on  such  examination,  acknowledge  that  she  executed 
such  deed  freely,  without  any  fear  or  compulsion  of  her  hus- 
band, alters  the  common  law  no  further  than  merely  to  enable 
ake  feme  covert  to  convey  her  interest  in  the  land  intended  to 
be  conveyed;  it  is  in  that  respect  a  substitute  for  levying  a  fine, 
but  beyond  that,  and  as  regards  collateral  covenants,  the  rule 
of  the  common  law  prevails,  and  a  feme  covert  is  not  bound  by 
such  covenants.  The  principal  question  relates  to  the  supposed 
breaches  of  the  covenants,  that  the  defendants  were  lawful 
owners  of  the  whole  tract,  including  the  road;  that  they  were 
seised,  etc.,  and  had  full  power  to  convey,  etc.  It  must  strike 
the  mind  with  surprise,  that  a  person  who  purchases  a  farm 

through  which  a  public  road  runs  at  the  time  of  purchase,  and 
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had  so  run  long  before,  who  most  be  presumed  to  haye  known 
of  the  existence  of  the  road,  and  who  chooses  to  have  it  in- 
cluded in  his  purchase,  shall  turn  round  on  his  grantor  and 
complain  that  the  general  coTenants  in  the  deed  have  been 
broken  by  the  existence  of  what  he  saw  when  he  purchased, 
and  what  must  have  enhanced  the  yalue  of  the  farm.  It  is 
hazarding  little  to  say,  that  such  an  attempt  is  unjust  and  in- 
equitable, and  contrary  to  the  uniTcrsal  understanding  of  both 
vendors  and  purchasers.  If  it  could  succeed,  a  flood-gate  of 
litigation  would  be  opened,  and  for  many  years  to  come,  this 
kind  of  action  would  abound.  These  are  serious  considerations, 
and  this  court  ought,  if  it  can  consistently  with  law,  to  check 
the  attempt  in  the  bud. 

We  have,  after  the  most  mature  consideration  in  the  case  of 
Jackson  v.  Haihatoay  [ante,  268],  decided  that  the  existence  of  a 
road  through  a  person's  land  was  a  mere  easement,  that  hia  fee 
and  title  to  it,  subject  to  the  easement,  existed  in  full  vigor, 
and  that,  on  the  disuse  of  the  road,  he  had  a  right  to  maintain 
an  ejectment  to  recover  possession.  This  decision  then  estab- 
lishes that  the  owner  of  the  soil  is  the  lav^ful  owner;  that  he  is 
seised  and  has  power  to  convey.  This  being  so,  the  covenants 
contained  in  the  deed  nnder  consideration  are  not  broken. 
The  case  of  KeOogg  v.  IngersoU,  2  Mass.  97,  has  been  cited  to 
show  that  the  existence  of  a  tovm  road  is  a  breach  of  aooTenant 
against  incumbrances.  The  first  answer  to  that  case  is,  that 
the  plaintiff  here  counts  on  no  such  coTenant;  and  the  second 
is,  that  we  should  choose  to  consider  the  point  further,  before 
we  assented  to  the  doctzine  of  that  case. 

If  the  plaintiff  had  a  right  to  recover,  probably  we  would 
allow  him  to  enter  a  noUe  prosegut,  as  against  the  vnfe,  and  take 
judgment  against  the  husband;  but  believing  the  plaintiff  not 
entitled  to  recover,  the  defendants  must  have  judgment. 

Yan  Nbss,  J.  The  questions  presented  for  the  dedsion  of 
the  court  on  this  case  arise:  1.  Upon  a  demurrer  to  the  fourth 
count  in  the  declaration;  2.  Upon  a  case  made  at  the  trial  of 
the  issues  taken  on  the  first,  second  and  third  breaches;  and,  3. 
Upon  a  motion  in  arrest  of  judgment. 

1.  As  to  the  demurrer.  The  fourth  breach  is  assigned  upon 
the  covenant  for  quiet  enjoyment,  which  is  alleged  to  have  been 
broken  by  reason  that,  at  the  time  of  the  execution  of  the  deed, 
eleven  acres,  two  roods  and  twenty  perches,  parcel  of  the  land 
conveyed,  was,  and  for  a  long  time  before  that  time,  and  ever 
since,  had  been,  a  common  and  a  public  highway,  agreeable  to 
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the  laws  and  statutes  of  this  state:  and  had  been  for  all  the 
time  afoiesaid,  used,  oocupied  and  enjoyed  by  the  people  of 
this  state  as  such  common  and  public  highway,  etc.  The  objec- 
tion is  that  this  breach  does  not,  in  terms  or  in  substance,  aver 
an  eyiction  of  the  plaintiff,  and  it  is  insisted  that  no  action  can 
be  maintained  for  a  breach  of  this  covenant  unless  the  declar- 
ation contains  such  an  avennent.  This  point  has  been  so 
frequently  decided  in  this  court,  that  it  is  no  longer  open  to 
argument.  **  The  covenant  for  quiet  enjoyment,'' say  the  court 
in  CorU  v.  Carpenter,  5  Johns.  121,  goes  to  the  possession  and 
not  to  the  title.  It  appears  to  be  a  technical  rule,  that  nothing 
amounts  to  a  breach  of  this  covenant,  but  an  actual  eviction,  or 
disturbance  of  the  possession  of  the  covenantee."  The  defend* 
ant,  therefore,  is  entitled  to  judgment  on  the  demurrer,  and 
jthe  contingent  assessment  of  damages  on  this  breach  goes  for 
nothing. 

.  2.  As  to  the  case,  upon  which  the  defendant  makes  three 
points:  1.  That  the  wife  is  not  bound  by  the  covenants  in  the  deed 
declared  on,  and  that  she  may  take  advantage  of  this  on  the 
plea  of  non  eat  fachim^  which  is  one  of  the  pleas  in  this  case;  2. 
The  plaintiff,  having  declared  on  a  joint  contract,  and  one  of 
the  defendants  (the  wife)  not  being  liable  on  it,  that  he  should 
have  been  nonsuited;  3.  That  the  existence  of  such  highway 
as  is  stated  in  the  case  is  not  a  breach  of  the  covenants  upon 
which  the  parties  went  to  trial;  4.  That  the  rule  of  damages 
l^opted  on  the  trial  (admitting  the  existence  of  such  road  to  be 
a  breach  of  the  covenants  on  which  the  parties  went  to  trial) 
was  not  ooixect. 

The  two  first  points  involve  the  same  inquiry,  and  may  be 
considered  together,  although  in  general  it  is  true  that,  during 
coverture,  the  power  of  the  wife  to  contract  is  suspended,  so 
that  she  is  disabled  to  bind  herself  by  any  agreement,  yet  it  is 
equally  true  that  there  are  exceptions  to  this  rule.  When  the 
husband  and  wife  unite  in  a  fine  sur  concessit,  with  a  warranty, 
ahe  is  bound  by  the  covenant,  and  an  action  may  be  maintained 
upon  it  against  her.  This  was  so  decided  after  great  considera- 
tion, in  the  case  of  Wottan  v.  Hele,  2  Saund.  177;  1  Mod.  290; 
1  Lev.  301.  The  facts  were,  that  Hele  and  his  wife  levied  a  fine 
sur  concessit,  by  which  they  granted  certain  lands  to  the  plaintiff, 
Wotton,  for  ninety-nine  years — ^if  he  should  live  so  long — ^with 
covenant  of  warranty.  After  the  death  of  the  husband,  a  suit 
was  brought  on  this  covenant  against  the  wife,  who  survived 
iiim,  and  a  verdict  was  found  against  her;  and  on  a  motion  in 
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arrest  of  judgment,  one,  among  other  qnestions  made,  was 
whether  the  action  of  the  covenant  wonld  lie  npon  the  warranty, 
it  appearing  that  the  defendant  at  the  time  of  the  fine  levied 
was  a  feme  covert.  In  support  of  the  motion,  it  was  argued, 
that  although /evTies  covert  may  pass  their  right  in  lands  by  fine, 
because  they  are  examined  by  a  judge  of  record,  yet  they  cannot 
bind  themselves  in  a  personal  security,  by  covenant;  for  that  a 
feme  covert  cannot  coTenant  to  pay  damages.  The  court,  how- 
ever, decided  **  that  the  action  vnll  lie  against  the  defendant  on 
her  warranty  in  the  fine,  although  she  was  ooyert  of  baron,  and 
they  did  not  make  any  scruple  of  it/' 

In  the  report  of  the  case  in  1  Mod.  Bep.,  it  is  stated  that 
*'  this  point  was  agreed  by  the  counsel  on  both  sides,  that  cov- 
enant on  this  warranty  would  lie  against  her/'  It  is  not  ex- 
pressly stated  in  the  report  of  the  case,  but  enough  is  said  to 
induce  a  belief  that  the  lands  in  fact  were  the  lands  of  the  hus- 
band. With  respect  to  this  case,  it  is  to  be  observed  that  the 
warranty  was  cont&ined  in  a  fine,  which  is  one  of  the  highest 
matters  of  record,  '*  and  for  its  worthiness,  and  th&  peace  and 
quiet  it  brings,"  is  termed  ^ms,  ^rucfu^,  exUua  et  effectua  legia: 
Plow.  268,  a.  It  has  grown  in  England  to  be  the  most  common 
assurance  or  conveyance,  and  is  the  projper  mode  for  a  married 
woman  to  dispose  of  her  land.  It  partakes  of  the  solemnity, 
and  has  the  same  effect  as  a  judgment,  against  which  there  can 
be  no  averment,  while  it  remains  unreversed  or  set  aside;  and 
it  would  seem  that  a  power  to  warrant  by  a  feme  covert,  who 
joins  in  a  fine  eyen  of  her  husband's  lands,  is  incident  to  that 
mode  of  alienation.  At  any  rate  it  appears  to  be  settled  that 
she  is  bound  by  such  a  covenant  as  much  as  her  husband.  Be- 
tween a  covenant  thus  made  and  a  covenant  in  a  deed,  there  is 
a  great  difference,  and  as  it  was  held  in  the  case  of  Brereton 
and  wife  t.  Evans^  Cro.  Eliz.  700,  which  will  be  noticed  presently 
for  another  purpose. 

There  is  another  clsss  of  cases  which  is,  in  some  measure,  also 
an  exception  to  the  general  rule  of  law,  namely,  where  the  hus- 
band and  wife,  before  the  statute  of  82  H.  VIH.,  ch.  28,  make 
joint  leases  of  the  lands  of  the  latter  for  life  or  years,  it  having 
been  uniformly  held  that  if  the  wife,  after  the  death  of  her  hus- 
band, ratify  such  leases,  by  the  acceptance  of  rent,  or  by  any 
other  equivocal  act,  she  is  bound  by  them  and  liable  to  the  cov- 
enants they  contain:  Oro.  Jac.  563,  564;  1  Mod.  Bep.  291; 
Oowp.  201;  2  Saund.  180,  note  9,  and  cases  there  dted.  This 
dass  of  eases  has,  however,  always  been  considered  as  an  excep* 
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tion  to  the  general  rule  of  law,  and  was  allowed  for  the  adyanoe- 
ment  of  agrioultnre  and  tillage:  Ooodrighi  y.  Straphan^  Oowp. 
903.  In  that  case  the  general  position  that  the  deed  of  a  mar- 
ried woman  is  void  is  expressly  recognized  bj  Lord  Mansfield, 
in  delivering  the  opinion  of  the  court.  The  ground  upon 
which  the  wife  is  bound  in  such  cases  is  not  that  the  lease  was 
good  as  to  her  at  its  creation,  but  that  she  has  ratified  and  con- 
firmed it  after  the  death  of  the  husband,  when  she  was  free  to 
ftffirm  or  disaflSrm  it  at  her  election.  Grants  by  way  of  fiue  are, 
in  a  great  measure,  unknown  in  'this  state,  except  for  the  pur- 
pose of  strengthening  a  good,  or  guarding  against  the  defects 
of  a  doubtful  or  disputed  title;  and  a  married  woman  with  us 
may  alien  by  any  of  the  common  assurances  in  use,  provided 
she  be  examined  by  certain  commissions  designated  by  law  for 
that  purpose,  in  the  same  manner  as  is  necessary  in  levying  a 
fine  by  the  English  law;  hence  it  may  be  argued  that  as  this 
latter  mode  of  alienation  has  been  adopted  as  a  substitute  for  a 
fine,  that  an  alteration  in  the  mere  form  of  the  conveyance  can- 
not alter  the  substance  of  it,  and  that  the  liability  of  a  feme 
covert  upon  her  covenants  for  the  title  must  be  the  same,  whether 
such  covenants  are  contained  in  such  conveyances  as  are  per- 
mitted, rather  than  prescribed,  by  our  law,  or  in  a  conveyance 
by  way  of  fine.  .Thiif  has,  however,  never  been  the  understand- 
ing of  the  profession  in  this  state. 

The  deed  of  a  feme  covert  executed  and  acknowledged  pur- 
suant to  the  statute,  is  good  to  pass  all  her  interest  in  the  land; 
but  it  has  never,  I  believe,  been  supposed  that  she  could  bind 
herself  by  any  of  the  covenants  for  the  title  which  are  commonly 
contained  in  the  conveyances  in  use  among  us.  Such  covenants 
on  the  part  of  the  wife,  I  suspect,  are  never  inserted  when  the 
deed  is  drawn  by  a  professional  man,  and  whenever  they  are 
inserted,  it  is  where  the  blanks  have  been  filled  up  by  some 
ignorant  scrivener  in  a  printed  deed,  who  does  not  know  the 
l^al  effect  or  meaning  of  the  words  he  makes  use  of.  It  would 
be  alarming,  indeed,  if  every  married  woman  who  entered  into 
such  covenants,  where  she  is  a  party  to  the  conveyance,  solely 
for  the  purpose  of  barring  her  right  of  dower,  should  be  held 
answerable  for  the  failure  of  her  husband's  title.  Except  the 
two  classes  of  cases  which  have  been  adverted  to,  and  perhaps 
a  few  others  of  a  local  or  trifling  nature,  it  may  be  laid  down  as 
a  universal  rule,  that  every  contract  entered  into  by  a  feme  covert 
is  absolutely  void;  not  voidable  merely,  but  void. 

It  may  be  useful  to  advert,  somewhat  at  large  to  some  of  the 
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cases,  where  this  doctrine  has  been  consideredy  to  show  the 
great  tenderness  of  the  common  law  in  protecting  the  wife,  not 
only  against  the  power  and  undue  influence  of  the  husband,^ 
but  also  against  the  acts  and  impositions  of  others.     In  an  an- 
nonymons  case  reported  in  12  Mod.  607.  Holt,  C.  J.,  held  **  that 
though  A  feme  covert  seal  and  deliver  a  deed,  jet  she  may  plead 
non  est  factum^  and  give  coverture  in  evidence."   "  Her  contract^ 
is  merely  void  as  to  binding  herself/'  say  all  the  judges  in 
Manby  v.  Scolt,  1  Sid.  120.    In  the  case  of  Linch  v.  Hooke,  6* 
Mod.  311;  S.  C,  Salk.  7,  the  defendant,  &feme  covert,  was 
arrested  by  the  name  of  Minors,  and  gave  a  bail-bond  by  that 
name,  and  then  would  plead  misnomer;  and  by  the  court:  "  if 
a  feme  covert  be  arrested  by  a  wrong  name,  and  gives  a  bail- 
bond  by  that  name,  yet  she  may  plead  misnomer;  for  the  bond 
being  that  of  a  feme  covert  she  may  plead  non  est  factum  to  it; 
therefore  it  will  not  estop  her."    In  the  case  of  Brereton  v.  JSV- 
ans,  Cro.  Eliz.  700,  the  plaintiff  brought  debt  against  the  de- 
fendant for  rent,  apon  a  lease  for  years  made  by  the /erne  and 
her  first  husband,  to  the  defendant  by  indenture.    The  defend^ 
ant  pleaded  that  the  ancestor  of  the  first  baron  was  seised  in 
fee,  and  that  it  descended  to  the  first  baron,  and  £e  was  sole 
seised,  and  so  the  feme  covert  had  nothing  at  the  time  of  the 
lease  made,  and  thereupon  the  plaintiffs  demurred  in  law,  **  but 
all  the  justices  resolved  that  it  was  a  good  plea;  for  where  two 
joined  in  a  fine  or  matter  of  record,  he  who  accepts  of  them  is 
concluded  to  say,  but  that  both  gave  it;  but  when  it  is  by  deed 
it  is  otherwise,  for  that  cannot  inure  from  one  by  vmy  of  inter- 
est and  from  the  other  by  way  of  estoppel;  for  one  deed  cannot 
so  inure  to  two  intents.   Also  when  two  join  in  a  deed,  and  the 
one  only  hath  an  interest,  it  inures  by  way  of  confirmation  from 
the  other,  and  not  by  way  of  estoppel.    But  here  this  can 
neither  be  an  estoppel,  nor  a  confirmation,  for  the  deed  is 
utterly  Toid  as  to  the /erne,  she  being  covert;  and  it  cannot  be 
an  estoppel,  for  an  estoppel  ought  to  be  mutual  on  both  parts; 
and  a  deed  of  Skfeme  covert  does  not  estop  her,  and  the  deed 
cannot  bind  her  to  any  effect." 

In  Ooodright  v.  Straphan^  Cowp.  203,  before  cited.  Lord 
Mansfield,  in  speaking  of  leases  made  by  husband  and  wife,  and 
of  their  binding  the  wife  in  case  she  ratifies  them  after  her  hus- 
band's death,  says  that  the  authorities  to  that  effect  are  excep- 
tions to  the  general  rule  of  law  which  says  the  deed  of  a  married 
woman  is  void;  and  the  passage  which  he  cites  from  Perkins 
shows  the  difference  between  the  deed  of  an  infant  which  is 
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▼oidable  and  that  of  ^feme  covert  which  is  Yoid.  These  oases, 
to  which  many  more  might  be  added,  show  that  the  deed  of  a 
feme  ooveri^  whether  executed  with  or  without  her  husband,  is 
▼oid;  and  the  exceptions  to  this  proposition  do  not  reach  the 
present  case.  It  follows  that  the  wife  is  not  bound  bj  any  of 
the  covenants  upon  which  the  plaintiff  has  counted.  Whether 
the  plaintiff  can  have  judgment  against  the  husband  alone  is  a 
point  to  be  considered  hereafter.  It  is  projper  first  to  consider 
the  third  point  made  upon  the  case. 

3.  Whether  the  existence  of  the  public  highway  is  a  breach 
of  either  of  the  coTcnants  upon  which  the  parties  went  to  trial? 
These  covenants  are:  1.  That  the  defendants  were  the  true  and 
lawful  owners  of  all  the  land  conveyed;  2.  That  they  were  law- 
fully seised  of  a  perfect,  absolute  and  indefeasible  estate  in  fee- 
simple,  and  that  they  had  in  themselves  good  right,  full  power, 
and  lawful  authority  to  grant  aud  convey  in  the  manner  afore- 
said. It  is  not  necessaiy,  in  order  to  maintain  an  action  on 
either  of  these  covenants,  that  the  plaintiffs  should  aver  or 
prove  an  eviction.  If  it  appear  on  the  trial  that  the  title  of  the 
grantor,  from  any  cause,  was  not  in  point  of  fact  such  as  he 
covenanted  it  to  be,  and  any  damage  has  resulted  to  the  grantee, 
that  is  all  which  is  required  to  be  shown.  Whether  the  fact 
which  is  admitted  in  this  case,  that  upwards  of  eleven  acres  of 
the  land  conveyed  were  used  and  enjoyed  as  a  public  highway 
before,  at  the  time,  and  ever  since  the  execution  of  the  deed,  is 
a  breach  of  either,  or  of  all  these  covenants,  is  the  question; 
and  it  appears  to  me  that  the  simple  statement  of  it  is  suffi- 
cient to  show  that  it  must  be  answered  in  the  affirmative.  The 
covenant  of  seisin  implies  that  the  grantor  is  the  exclusive 
owner.  That  this  is  so,  is  evident  from  the  nature  of  the  cove- 
nant, and  thcT reason  of  the  thing;  for,  otherwise,  if  the  grantor 
had  previously  given  a  lease  for  years  or  for  lives,  and  had  a 
mere  reversionaiy  interest,  6r  an  estate  in  remainder,  his  cov- 
enant would  not  be  considered  as  broken.  Suppose  the  plaintiff 
had  entered  under  this  deed,  and  that  he  had  been  evicted  by 
a  titie  derived  under  a  lease  given  by  the  grantor,  or  some  per- 
son from  whom  he  had  derived  his  title,  can  it  be  supposed,  for 
a  moment,  that  such  an  eviction  would  not  be  a  breach  of  the 
covenant  of  seisin?  The  books  abound  in  cases  to  show  that 
such  an  eviction  is  a  breach  of  a  covenant  for  quiet  enjoyment, 
which  differs  only  in  its  nature  and  legal  import  from  a  cov- 
enant of  seisin,  in  this,  that  there  can  be  no  breach  of  it  so  as 
to  give  a  sight  of  action,  unless  the  plaintiff  has  been  evicted 
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or  disturbed  in  his  possession.  This  covenant  also  implies  that 
the  covenantor  has  a  seisin  in  f act,  and  that  the  covenantee 
shall  have  a  right  to  enter  and  enjoy  the  land»  and  cultivate  and 
use  it  as  he  sees  proper;  and  that  he  may  sell  and  convey  it, 
in  the  same  manner,  to  others.  The  seisin  contemplated  by 
this  covenant  is,  that  the  grantor  is  entitled  to  the  immediate 
possession  of  the  land,  and  to  exercise  that  uncontrolled  and 
exclusive  dominion  over  it,  to  which  the  lawful  owner  is  en- 
titled. Now,  where  a  lawful  publio  highway  covers  part  of  the 
land  at  the  time  such  covenants  are  entered  into,  the  grantor 
has  no  right  of  entry,  and  his  grantee,  as  long  as  such  road  con- 
tinues (and  it  is  to  be  presumed  it  will  continue  forever),  is  as 
effectaally  excluded  from  the  enjoyment  of  the  land  over  which 
the  road  is  laid,  as  if  the  grantor  had  previously  conveyed  it  in 
fee-simple.  The  injury  is  as  great,  and  the  substance  of  the 
covenant  is  as  much  broken,  in  the  one  case  as  in  the  other. 
Suppose  there  had  been  no  other  land  conveyed  except  that  cov- 
ered by  the  road,  would  it  not  be  an  affiront  to  common  sense 
to  say  that  because  by  possibility,  at  some  future  period,  the 
road  might  be  discontinued,  and  the  grantee's  heirs  or  assigns 
might  then  enter  and  enjoy  it,  that,  therefore,  the  grantors 
were  to  be  considered  as  being  within  the  meaning  and  legal  in- 
tent of  these  covenants,  the  lawful  owners  seised  of  a  perfect . 
and  absolute  estate  in  fee-simple,  and  having  full  power  to  sell. 
The  case  of  Kellog  v.  IngersoU,  2  Mass.  97,  is  very  much  like  the 
present.  There  the  defendant  sold,  with  a  covenant  that  the 
land  was  free  from  incumbrances;  and  the  breach  alleged  is 
almost  in  the  very  words  in  the  fourth  breach  in  this  case.  The 
counsel  for  the  defendant  there  argued,  as  the  counsel  has  in 
this  case,  that  the  facts  averred  in  the  breach  gave  no  right  of 
action;  but  the  court  decided  otherwise,  and  for  reasons  which 
jipply  with  full  force  to  this  case. 

That,  it  is  true,  was  a  covenant  against  incumbrances,  but  if 
ihe  existence  of  such  a  road  was  a  breach  of  that  covenant,  a 
fortiori^  I  should  suppose  it  to  be  a  breach  of  the  covenants  in 
this  case.  A  mortgage  and  a  judgment  are,  strictly  speaking, 
incumbrances;  now  suppose  a  conveyance  to  have  been  made  of 
lands  which  had  been  previously  mortgaged,  or  against  which 
there  was  an  unsatisfied  judgment,  and  that  the  land  is  sold 
under  the  mortgage  or  judgment,  and  bought  by  the  grantee  or 
a  stranger  whereby  the  title  under  the  conveyance  is  defeated; 
can  it  be  doubted  that  this  would  be  a  breach  of  the  covenant 
of  seisin,  as  well  as  of  the  covenant  against  incumbrances?    It 
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said  that  if  the  existence  of  a  public  highivay  at  the  time  of 
exeoating  this  deed  is  a  breach  of  these  coyenants,  the  laying  oat 
A  highway  afterwards  would  be  a  breach  also.  This  is  alto- 
gether fallacious.  The  laying  out  of  a  road  is  an  act  of  the 
government,  and  is  not  done  through  the  ageni^  or  any  default 
of  the  grantor;  and  any  person  who  purchases  land  does  so 
knowing  that  the  government  may  appropriate  such  part  of  it 
for  public  use  as  the  public  good  may  require;  but  in  every  such 
case,  the  present  owner  or  proprietor  receives  an  adequate  com- 
pensation, and  has  therefore  no  other  claim.  It  has  been  argued 
that  where  conveyances  include  highways,  the  grantee  takes  the 
land  subject  to  Uie  easement,  and  knowing  of  its  existence  it 
would,  tiierefore,  be  unjust  and  inequitable  that  he  should 
maintain  an  action  on  any  of  the  usual  covenants  in  the  deed. 
But  in  a  court  of  law  these  considerationB  can  have  no  influence. 
The  question  here  is  not  whether  the  grantee  did  or  did  not 
know  of  the  existence  of  the  road.  Whether  the  covenant  is 
broken  or  not  cannot  depend  upon  that  fact  nor  can  it  at  all  be 
the  subject  of  inquiiy.  A  court  of  law  must  judge  from  what 
appears  in  the  deed  itself,  and  is  not  permitted  to  travel  out  of 
it  to  determine  its  legal  effect.  Let  us  suppose,  however,  the 
grantee  to  have  been  an  entire  stranger  to  the  land,  and  that  he 
had  never  seen  it,  that  he  had  purchased  it  by  the  acre,  and 
that  all  the  land  described  in  the  deed  had  been  covered  by  a 
highway;  how  would  the  equity  of  the  case  then  stand?  If  in 
this  case  the  grantee  knew  of  the  existence  of  the  road,  and  the 
deed  had  been  executed  under  mistake  or  misapprehension,  the 
grantee  might  perhaps  have  relief  elsewhere;  but  in  this  court 
he  is  bound  by  the  terms  of  his  covenants.  I  am  accordingly 
of  opinion  that  the  plaintiff  has  shown  a  right  to  recover  against 
the  husband.  The  next  question  is,  what  shall  be  the  rule  of 
damages?  I  have  no  hesitation  to  say,  the  consideration-money, 
as  in  other  instances.  The  existence  of  the  road  is  equivalent 
to  a  total  failure  of  title.  If,  however,  this  is  not  the  true  rule, 
but  the  actual  damages  sustained  is  to  be  the  measure,  still 
there  is  no  reason  to  disturb  the  verdict,  because  it  does  not  ap- 
pear what  rule  of  damages  the  jury  or  judge  adopted;  and 
whatever  it  was,  it  was  not  complained  of  at  the  trial.  The 
only  remaining  question  arising  upon  the  case  is,  whether  the 
plidntiff  can  take  judgment  against  the  husband  alone.  This  is 
a  question  of  some  diffictdty ;  but  I  think  the  principle  established 
by  this  court  in  the  case  of  Hatiness  v.  Thompson,  5  Johns.  160, 
ombraces  the  case  before  us  and  ought  to  govern  its  decision. 
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In  the  case  of  Colcord  v.  Swan,  7  Mass.  291,  the  defeDdants 
were  sued  on  a  covenant  of  warranfcj,  and  the  court,  after  de- 
isiding  that  the  action  could  not  be  maintained  against  the  wife, 
gave  the  plaintiff  leave  to  enter  a  tMe  prosequi  as  to  her,  and  to 
proceed  against  the  husband  alone.  This  was  done  before  ver- 
dict and  as  I  should  infer  from  the  report  of  the  case,  upon  the 
trial. 

3.  As  to  the  motion  in  arrest  of  judgment,  the  remarks  which 
have  already  been  made  dispose  of  all  the  objections  to  the 
declaration,  except  that  it  is  not  averred  that  the  deed  was  dulj 
acknowledged  by  the  wife.  This,  however,  is  not  material  to 
be  decided,  because  the  wife  is  not  liable  on  any  event.  The 
course  proper  to  be  taken,  if  the  opinions  which  I  have  ex- 
pressed are  correct,  would  be  to  require  the  defendant  to  alter 
tiiepostea^  so  that  it  should  appear  that  the  plaintiff  was  non* 
suited  on  the  trial,  as  to  the  wife,  or  that  a  verdict  was  taken 
for  her  at  the  election  of  the  wife;  and  if  he  did' not  consent  to 
this,  that  the  motion  in  arrest  of  judgment  generally  should  be 
granted. 

Judgment  for  the  defendants. 

Am  to  tho  maoner  of  aiiirigning  fareabhes  of  oovenaati  contrincd  in  a  doed^ 
see  Martion  v.  HobbSy  8  Am.  Deo.  61;  see,  alio^  as  to  whal  smoaittB  to  a 
breach  of  tho  oovenant  of  aeiain,  Loi  v.  Thomat,  2  Id.  96L  Tho  sobjeot  of 
tho  damagoa  reooverablo  for  the  breadhea  of  the  oovenaiiti  in  a  deed  is 
ined  in  a  note  to  Horqford  v.  Wri^ki,  1  Id.  & 


Dunham  v.  Dbt. 

(15JoHnoa,684.) 

Died,  whut  ▲  MoBiOAOX.--Where  a  deed,  on  ita  face  al)aofaite^  ia  ghraa  as 
aecoiity  for  a  debt,  it  will  be  oonaidered  a  mortgige. 

CuDiTOB  SxTTDfo  Asms  UsuBious  MoBTGAOB. — ^A  oteditor  cannot  obtain 
relief  against  the  mortgage  of  hia  debtor  to  a  third  penon,  on  thegronnd 
of  a  QBorioiiB  consideration,  without  o£feriiig  to  redeem  by  paying  the 
principal  and  htwfnl  interest. 

Ken  NO  DiscEABOB  or  Dbbt. — ^Where  a  mortgage  is  given  as  secmity  for 
the  payment  of  a  promissory  note,  which  has  been  renewed  from  time 
to  time,  the  renewal  is  not  to  be  considered  an  extinguiahment  of  tho 
debt,  so  as  to  affect  the  continnance  of  the  secority. 

KonoB  or  Unbboobded  MoBTOikOB. — One  who  takes  a  oonveyance  of  lands 
with  notice  of  a  prior  nnrecorded  mortgage,  is  not  a  bonajide  purchaser, 
who  can  gain  a  priority  by  having  his  deed  first  recorded. 

Appeal  from  the  court  of  chanceiy  to  the  court  of  errors.   The 
respondent,  Dej,  filed  his  bill  praying  that  Dunham  surrender 
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the  deed  for  the  premises  in  queBtion,  dated  January  27, 1810,^ 
given  to  appellant  by  M.  and  W.  Ward,  and  to  release  to  respond-^ 
ent  all  his  interest  therein.  Dey  claimed  as  assignee  of  all  th^ 
estate,  real  and  personal,  of  M.  and  W.  Ward,  for  the  benefit 
of  their  creditors,  and  alleged  that  the  deed  to  Dunham  had 
been  given  for  a  usurious  consideration.  It  appeared  that  the 
deed  had  been  registered  as  a  deed,  but  was  in  fact  given  a» 
■eouxify  for  certain  notes  executed  by  the  Wards  in  Dunham'a 
favor.  The  notes  were  renewed  several  times,  but  it  did  not 
appear  that  they  had  been  paid.  The  deed  of  assignment  re* 
ferred  to  a  schedule  which  set  forth,  among  other  things,  the 
prenuses  in  question,  "the  title  to  which  is  in  the  name  of 
David  Dunham,  given  as  collateral  security  to  pay  certain  notes." 
The  chancellor  decreed  that  Dunham  execute  a  conveyance 
of  the  premises  to  Dey;  from  which  decree  this  appeal  was 

T.  A.  Emmet,  for  the  appellant. 

Biggs  and  8,  Jones,  jun.,  conira.  The  question  of  usury  is 
open  for  discussion  in  this  court,  which,  on  appeal  from  chan- 
cery»  will  hear  and  decide  on  the  whole  merits  of  the  case:  L& 
Ouen  V.  Ocuvemewr,  1  Johns.  Oaa  436  [1  Am.  Dec.  121]; 
McVichar  v.  WdUioU,  4  Johns.  610.  To  charge  the  respondent 
with  notice  that  the  instrument  given  as  a  deed  was,  in  fact,  a 
mortgaffe,  there  must  be  clear  and  positive  proof:  Jackson  v. 
fi%atp,  9  Johns.  163  [6  Am.  Dec.  267 1;  Jackson  v.  Gvom,  8  Id. 
187  [6  Am.  Dec.  328|;  Jackson  v.  Wheeiler,  10  Id.  166;  Jackson 
V.  BurgoU,  10  Id.  457  [6  Am.  Dec.  349]. 

Flatt,  J.  The  object  of  the  respondent's  bill  was  to  vacate 
and  cancel  the  title  of  David  Dunham  on  three  grounds:  1. 
That  the  debt  for  which  the  lots  were  pledged  to  Dunham  had 
been  paid;  2.  That  the  deed  to  Dunham  was  in  violation  of  the 
statute  against  usury,  and  therefore  void;  and  8.  That  the  con- 
veyance to  Dunham  was  not  registered  as  a  mortgage  pursuant 
to  the  statute,  and  therefore  it  cannot  defeat  or  prejudice  the 
subsequent  conveyance  to  Dey.  The  payment  and  the  usury 
charged  in  the  bill  are  denied  in  the  answer.  Whether  the 
chancellor  has  properly  decided  that  the  evidence  does  not 
support  the  allegation  of  usury,  is  a  question  which  does  not 
necessarily  arise,  because  the  bill  is  not  framed  or  adapted  for 
zelief  on  the  ground  of  usury.  The  complainant  does  not  ask 
to  redeem  by  paying  the  money  actually  lent,  with  interest. 
If  that  were  his  object,  there  never  would  have  been  any  dis- 
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agreement  between  the  parties*  The  oonrse  of  reasoning  pur- 
eaed  by  the  chancellor  did  not  require  him  to  examine  Uie 
question  of  payment,  and  he,  therefore,  expressed  no  opinion 
on  that  point.     . 

Acoording  to  my  view  of  the  case,  the  allegation  that  the 
debt  to  Dunham  has  been  paid  is  not  well  founded.  The 
repeated  renewal  of  the  notes  which  were  the  evidence  of  that 
4ebt,  is  to  be  regarded  as  an  extension  of  the  credit  from  time 
to  time,  but  ought  not  to  be  deemed  an  extinguishment  or  sat- 
isfaction of  the  original  debt,  for  which  the' conveyance  to 
Dunham  was  given  as  security.  This  renders  it  necessary  to 
examine  whether  the  statute  concerning  mortgages,  as  appli- 
eable  to  this  case,  required  the  registry  of  the  conveyance  to 
Dunham  as  a  mortgage,  in  order  to  preserve  his  lien  against  the 
subsequent  deed  to  Dey.  The  provision  of  the  statute  is: 
**  that  no  mortgage,  nor  any  deed,  conveyance,  or  writing  in 
the  nature  of  a  mortgage,  shall  defeat  or  prejudice  the  title  or 
interest  of  any  bona  fide  purchaser  of  any  lands,  tenements,  or 
hereditaments,  unless  the  same  shall  have  been  duly  registered," 
etc.  Before  this  statute,  mortgages  gained  preference,  and 
took  effect  as  liens,  both  at  law  and  in  equity,  according  to 
their  true  dates,  independent  of  any  notice,  either  actual  or 
constructive.  The  unregistered  mortgage  to  Dunham,  in  this 
case,  is  prior  in  date,  and  assuming  that  it  was  originally  a 
valid  security,  it  remains  to  inquire  whether  the  statute  haa  de- 
prived him  of  his  prior  lien?  The  statute  annuls  a  prior 
unregistered  mortgage  in  one  case  only,  and  that  is  in  favor  of 
a  subsequent  **  bona  fide  purchaser."  The  only  question,  then, 
is,  whether  Dey,  claiming  to  defeat  the  security  of  Dunham,  is 
to  be  regarded  as  a  '*  bona  fide  purchaser"  in  the  true  sense  of 
the  statute.  I  incline  to  the  opinion  that  he  is  not  By  a 
**  bona  fide  purchaser,"  I  understand  the  statute  to  mean  a 
person  who  buys  without  knowledge  of  the  prior  mortgage,  and 
who  would,  in  fact,  be  defrauded  if  such  prior  iucumbrance 
were  to  stand  in  opposition  to  his  title.  The  manifest  object  of 
the  statute  was  to  protect  purchasers  against  prior  secret  con- 
veyances, of  which  such  subsequent  purdhasers  had  no  notice. 

I  cannot  suppose  that  the  legislature  intended  to  favor,  much 
less  to  give  priority  to  a  purchaser  who  buys  with  notice  of 
a  prior  unregistered  mortgage,  and  with  intention  to  defeat  it 
by  taking  advantage  of  the  laches  or  inadvertence  of  the  prior 
mortgagee.  Notice  supersedes  registry,  because  it  affects  the 
same  object,  which  is  to  apprise  the  purchaser  of  the  prior  in- 
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eombranoe.  An  nnregiBiered  mortgage  is  valid  between  the  mori* 
gagor  and  mortgagee,  and  whoever  takes  a  conyeyance  with  intent 
to  invalidate  such  secaiitj,  is  not  a  bona  fide  purohaser,  but  vol- 
untarily aids  in  defrauding  the  mortgagee.  What  degree  of  par* 
iicularity  or  certainty  in  the  notice  is  necessary  to  affect  the  pur* 
chaser  and  supersede  registry,  it  is  often  difficult  to  decide.  In 
the  case  of  Hine  v.  Dodd,  2  Atk.  275,  Lord  Hardwicke  says^ 
**  The  register  act  is  notice  to  everybody;  and  the  meaning  of 
this  statute  was  to  prevent  parol  proof  of  notice,  or  no  notice.'' 
He  admits  **  there  are  oases  where  the  court  has  broken  in  upon 
this"  rule,  but  insists  ''it  was  in  cases  of  fraud.*'  His  lordship 
then  observes:  **  There  may  possibly  have  been  cases  upon 
notice  divested  of  fraud — ^but  then  the  proof  must  be  extremely 
clear."  The  luminous  mind  of  that  great  man  seldom  evinced 
sQch  a  want  of  precision  and  perspicuity  as  in  the  opinion  which 
I  have  quoted.  It  would,  perhaps,  have  been  more  correct  to 
say,  that  where  the  proof  of  notice  is  clear  and  certain,  it  is 
per  se  evidence  of  fraud  in  him  who  attempts  to  defeat  a  prior 
incumbrance  by  setting  up  a  subsequent  deed.  In  this  case, 
the  notice  of  the  mortgage  was  not  particular  as  to  the  date, 
or  sum  or  time  of  payment,  but  the  purchaser  was  expressly 
notified  in  writing  by  Ward,  the  grantor,  that  **  that  the  title 
of  the  land  was  in  David  Dunham,  as  collateral  security  to  pay 
certain  notes."  The  notice  was  not  only  in  writing,  but  con- 
tained in  a  schedule  annexed  to  and  forming  part  of  the  deed 
under  which  the  porchaser  claims.  It  must  receive  the  same 
construction  as  if  it  had  been  incorporated  in  the  body  of  the 
deed.  Suppose,  then,  it  had  been  in  this  form:  I,  Matthias 
Ward,  grant,  bargain  and  sell  to  Anthony  Dey  and  his  heirs,  all 
my '  *  estate  and  property  in  the  lots  in  Stewart  street,  the  title  to* 
which  is  in  the  name  of  David  Dunham,  given  as  coUateral  se- 
curity to  pay  certain  notes,"  would  such  a  transposition  of  the 
same  words  from  the  schedule  to  the  body  of  the  deed  make 
any  difference  in  the  construction  of  the  whole  instrument  ?  I 
thhik  not;  and,  if  so,  then  the  purchaser  not  only  had  express 
notice  of  the  mortgage  to  Dunham,  bat  the  very  deed  itself 
purported  to  convey  no  more  than  a  mere  undefined  equitable 
interest  iu  those  lots,  subject  to  the  prior  legal  and  equitable 
title  to  Danham.  The  deed  contained  a  reference  to  Dun- 
ham's title,  not  merely  in  regard  to  the  sum  for  which  the  lots 
were  pledged  and  when  payable,  but  also  for  the  designation 
And  description  of  the  lots  themselves;  for  without  examining 
the  title  of  Dunham,  it  is  impossible  to  ascertain  what  lands 
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were  meant  to  be  conveyed  to  Dey.  The  only  description 
of  the  premises  granted  by  that  deed  is  contained  in  the 
schedule.  The  deed  did  not  in  its  terms  profess  to  convey  to 
Dey  the  entire  estate  in  those  lands,  but  merely  such  portion 
of  equitable  interest  as  remained  in  Ward  after  mortgaging 
them  to  Dunham;  or,  in  other  words,  the  conveyance  to  Dey 
expressed  no  more  than  an  assignment  of  the  equity  of  redemp- 
tion. 

Ward,  in  this  case,  so  far  from  deceiving  Dey,  by  pretending 
to  convey  to  him  an  estate  of  which  he  had  before  divested  him- 
self, expressly  informed  Dey  that  he  had  no  legal  estate  in  these 
lots;  for  that  the  title  was  in  David  Dunham,  Dey  then  knew 
that  he  purchased  no  more  than  the  equitable  interest  of  Ward, 
subject  to  the  lien  of  Dunham,  whatever  that  might  be;  and  the 
fair  construction  of  the  transaction  is,  that  Dey  voluntarily  took 
upon  himself  to  investigate  the  title  of  Dunham,  and  to  ascer- 
tain the  extent  of  his  lien,  so  that  he  might  redeem  the  lota  if 
he  thought  proper,  for  the  benefit  of  the  creditors  whom  he  rep- 
Jresented.  I  do  not  find  it  necessary  to  impugn  or  to  question 
the  decisions  in  Eine  v.  Dodd^  1  Atk.  275;  JoUandY.  Stainbridge^ 
Z  Yes.  jun.  478,  or  any  others  cited  by  the  counsel  for  the  re- 
spondent. In  the  case  of  Le  Neve  v.  Le  Neve,  8  Atk.  646,  Lord 
Hardwicke  said,  **  It  would  be  a  most  mischievous  thing,  if  a 
person  taking  the  advantage  of  the  legal  form  appointed  by  an 
act  of  parliament,  might  under  that  protect  himself  against  a 
person  who  had  a  prior  equity,  of  which  he  had  notice."  In 
the  case  of  Jackson  v.  Neely,  10  Johns.  874,  and  several  others 
in  our  own  courts,  the  same  construction  of  our  registering  and 
lecording  statutes  has  been  sanctioned.  The  decree  of  his 
honor,  the  chancellor,  in  setting  aside  the  conveyance  to  Dun- 
ham is  therefore,  in  my  judgment,  erroneous,  and  ought  to  be 
reversed. 

This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon ordered,  adjudged  and  decreed,  that  the  decree  of  the 
•court  of  chancery  be  reversed;  that  the  respondent's  bill  be  dis- 
missed; and  that  he  pay  to  the  appellant  his  costs  in  the  oouri 
of  chancery,  to  be  taxed;  and  that  the  record  be  remitted. 
,   Decree  of  reversal.   . 

That  one  who  takes  a  mortgage  with  actual  notice  of  a  prior  nnreoorded 
lien  or  security,  is  not  a  bonajide  pnrchaser,  is  well  established;  and  on  this 
the  doctrine  of  the  case  is  relied  on  in  WiJUUimton  v.  Brown,  15  N.  T.  364; 
Sanger  v.  Easiwood,  19  WencL  615;  Purdy  v.  HuntingUm,  42  N.  T.  843; 
Pecibv.  MaUanu,  ION.  T.  518;  see  on  this  point  note  to  LwihwY.  QUI,  1 
Jim.  Bee  604. 
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Livingston  v.  Ten  Bboeok. 

n«  Jonw»,  U.] 

UiAOB  TO  EacFLAZir  Ahoudtt  DnD.— The  iiaage  of  the  piirtiei  mdar  aa 
aneiMit  deed  is  admianUe  to  explain  equiyoeal  terma  therem.  Aooord* 
ingly,  where  a  deed  made  in  1694,  gave  the  grantee  the  privily  of  tak- 
ing from  other  landa  of  the  grantor,  "timber  for  boilding^^  evidence  of 
an  immemorial  costom,  of  the  grantee  and  hie  heirs,  of  catting  timber 
for  fencing,  under  thia  grant,  with  the  knowledge  of  the  grantor  and  hia 
heira,  was  ■^n*itV*^  to  explain  the  langoage  of  the  deed. 

■smrQUiBHiaHT  ov  CoiOfOH  Apfubtxnaht.— Althongh  oommnn  apportenant 
may  be  apportioned,  yet  if  the  aame  permm  beoomea  the  owner  of  part 
or  all  of  the  land  anbject  to  common,  and,  alao»  of  part  or  all  of  the  land 
to  which  the  common  ti  apportenant^  the  right  of  common  tiextingaiahed 
aa  to  the  wliolsu 

Tbs8pasb  for  faroaking  and  entezing  the  plaintiff's  oloae,  tread- 
ing down  the  grass,  cutting  and  canying  away  the  trees  and 
onderwood,  etc.  Plea,  the  general  issue  with  notice  of  eyi* 
dence  of  a  right  of  common  in  the  locus  in  quo.  Verdict  for  the 
plaintiff,  upon  which  the  defendant  tendered  a  bill  of  exceptions 
to  sundry  erroneous  rulings,  and  decisions  of  the  chief  justice 
at  the  trial.    The  facts  are  sufficiently  stated  in  the  opinion. 

Van  Buren^  Attorney^generalt  for  the  defendant. 

James  Strong  and  E.  TFtQioms,  contra. 

By  Gourt,  SmiOEB,  J.  The  bill  of  exceptions  in  this  case 
presents  two  questions:  1.  Whether  the  deed  from  Bobert 
liTingston,  of  the  twenty-ninth  of  October,  1694,  to  Derrick 
Wessels,  granted  the  right  of  cutting  and  carxying  away  rails 
for  fencing  from  the  manor  of  Liyingston;  2.  Whether  that 
right,  if  it  once  existed,  has  not  been  extingaished? 

The  deed  of  the  twenty-ninth  of  October,  1694,  conveys  a 
large  tract  of  land,  and  gives  the  right  of  common  of  pasture  in 
the  woods  of  the  grantor,  in  the  manor  of  Livingston,  unappro- 
priated aa  regards  the  whole  tract,  and  contains  this  clause, 
"and  also,  for  cutting  and  hewing  of  timber  for  building  or 
firewood,  so  much  as  the  said  farm,  now  occupied  by  Jacob 
Yoebuxgh,  shall  have  occasion  for,  and  the  said  half  or  moiety 
of  the  small  plain  or  flat  of  ten  or  twelve  moigan  and  no  more," 
reserving  to  the  grantor  his  heirs  and  assigns  for  ever,  **  the 
cutting  and  hewing  of  timber  in  the  five  and  twenty  hundred 
treads,  or  men's  paces  in  the  woods  not  appropriated  or  fenced 
in/'  Thus  it  appears  that  the  right  of  cutting  and  hewing  of 
limber  for  building  or  firewood,  was  restricted  to  the  farm  then 
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occupied  by  Jacob  Yosbtugh,  and  the  half  of  the  small  plain; 
the  deed  havii^  couTeyed  a  much  larger  tract  of  land. 

The  bill  of  exceptions  states  that  the  defendant  deduced  the 
right  and  title  of  Derrick  Wesaels,  to  all  and  singular  the  said 
premises,  to  himself,  and  it  appears,  generally,  that  in  the 
winter  of  1812,  one  Christian  Oolespaugh  made  one  thousand 
rails,  and  cut  four  hundred  stakes  in  a  wood  lot,  in  the  manor 
of  Lii^ingston,  which  had  been  lately  laid  out  as  a  wood  lot 
for  the  plaintiff,  as  one  of  the  proprietors  of  the  manor,  whieh 
lot  was  part  of  the  commons  of  the  manor,  and  that  the  rails 
and  stakes  so  cut,  were  carried  on  to  the  defendant's  farm,  and 
there  used,  and  it  is  proved,  by  the  written  directions  of  the  de- 
tendant,  that  the  rails  and  stakes  so  brought  on  to  his  farm, 
were  cut  under  his  authority.  There  is  a  total  absence  of  proof 
how  large  the  Yosbuigh  farm  is,  or  that  the  rails  were  necessary 
for  that  farm,  or  that  they  were  used  thereon. 

The  chief  justice  decided  that  the  right  of  cutting  and  hew- 
ing of  timber  for  building  or  firewood  contained  in  the  deed  of 
the  twenty-ninth  of  October,  1694,  did  not  give  the  privilege  of 
cutting  or  hewing  timber  for  building  fences  on  the  said  prem- 
ises. The  defendant's  counsel  then  offered  to  prove  that  the 
defendant  and  his  ancestors,  owning  and  occupying  the  farm 
formerly  occupied  by  Jacob  Yosburgh,  had,  with  the  knowledge 
of  the  said  Bobert  and  his  heirs  and  devisees,  without  molesta- 
tion, exercised  the  right  of  cutting  and  carrying  away  out  of 
the  commons  in  the  manor  of  Livingston,  timber  for  building 
and  supporting  the  fences  on  the  said  farm  for  as  long  time 
back  as  the  memory  of  man  can  reach.  The  evidence  being 
objected  to  was  overruled. 

It  is  to  be  kept  in  mind  that  the  grant  of  common  is  under  a 
very  ancient  deed;  and  if  the  words  are  equivocal,  it  appears 
to  me  that  the  evidence  of  usage  ought  to  have  been  admitted. 
The  right  of  cutting  and  hewing  of  timber  for  building  extends 
to  the  cutting  every  kind  of  timber  for  every  species  of  build- 
ing. Even  at  this  day  I  apprehend  that,  in  common  parlance, 
there  is  rail  timber;  and  the  making  of  fences  is  not  unfre- 
quently  called  building  fences.  It  is  impossible  to  say,  at  this 
day,  what  was  the  precise  meaning  of  the  parties  to  the  deed. 
The  sense  in  which  their  words  would  have  been  understood^ 
when  the  deed  was  given,  would  control  and  govern  their  con- 
tract. To  my  mind  the  words  of  the  grant  are  so  equivocal 
that  usage  under  it  ought  to  have  been  admitted  as  the  best 
expositor  of  the  intention  of  the  parties.     I  perfectly  agree 
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that  if  the  words  of  a  deed  are  clear  and  precise,  leaying  no 
doubt  of  the  intention  of  parties,  usage  will  not  aid  in  the  ex- 
position, and  ought  not  to  be  admitted. 

Lord  Coke,  in  his  2d  Institute,  282,  says  that  where  any 
franchise  is  claimed  before  the  justices  in  Eyre,  ''  by  an  ancient 
charter,  though  it  had  express  words  for  the  franchises  claimed; 
or  if  the  words  were  general,  and  a  continual  possession  pleaded 
of  the  franchise;  or  if  the  claim  was  by  old  and  obscure  words, 
and  the  party  in  pleading  and  expounding  them  to  the  court 
and  avening  continual  possession  according  to  that  exposition; 
the  entry  was  e?er,  inquiratur  supra  possessionem/*  etc.;  to 
which  he  adds,  "  I  have  observed  divers  records  of  those  Eyres, 
agreeable  to  that  old  rule,  opHmus  inierpres  rerum  vsus.** 

Lord  Hardwicke  says,  3  Atk.  677,  *'in  the  construction  of 
ancient  grants  and  deeds,  there  is  no  better  way  of  construing 
them  than  by  usage;  and  coiemporanea  exposiHo  is  the  best  way 
to  go  by." 

Lord  Hiansfield,  in  Cook  ▼.  Booths  Cowp.  822;  (see,  also,  Oape 
▼.  JBlandley,  8  T.  B*  291),  in  notes,  adopted  this  principle.  Lord 
Kenyon  and  Mr.  Justice  Buller,  both  admitted  the  same  rule: 
BlamUey  t.  WinsUmleyy  8  T.  B.  286,  288;  The  Mng  v.  BeUinger, 
4T.  B.  821.  And  Lord  Ellenborough,  in  The  King  y.  Osboume, 
4  East,  885,  886,  considers  it  as  established  on  the  best  author- 
ities in  the  law,  that  contemporaneous,  and  subsequently  con- 
tinuing usage,  may  be  resorted  to  for  the  construction  of  a  char- 
ter. Peake,  in  hii3  Treatise  on  Eyidence,  119, 120,  and  Phillips, 
in  his  excellent  work,  419,  etc.,  both  consider  usage  as  admis- 
sible to  explain  an  ancient  charter  or  grant. 

If  we  could  suppose  the  case,  that  a  witness,  living  at  the 
time  of  the  grant,  and  of  mature  age,  had  been  offered  on  this 
trial,  to  prove  what  was  meant  by  the  words  '*  cutting  and  hew- 
ing timber  for  building,''  and  whether  building  then  meant  the 
making  of  fences,  as  well  as  houses  and  bams,  I  presume  there 
could  be  no  objection  to  the  testimony,  for  the  meaning  of 
words,  and  their  understanding  of  them  in  pais,  is  certainly  ad- 
missible proof.  If  a  witness  would  be  admitted,  under  these 
circumstances,  and  if,  from  the  lapse  of  time,  we  are  not  to  ex- 
pect any  proof  of  that  kind,  the  next  best  evidence  arises  from 
ihe  acts  of  the  parties,  which  go  to  demonstrate  tLe  construction 
they  put  on  the  grant,  and  the  sense  in  which  they  understood 
the  words  used.  In  the  location  of  grants,  when  the  words  are 
equivocal,  possession,  which  stands  on  the  same  footing  as  use- 
age,  has  always  been  resorted  to  in  explanation  of  the  intent  of 
Ax.  Dbo.  vou  vxn— If 
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the  parties,  and  to  give  a  constmctioii  to  the  location  of  the 
giant.  It  appears  to  me,  therefore,  that  on  authority  and  prin- 
ciple also,  the  eyidence  of  usage  ought  to  have  been  admitted; 
and  we  all  agree  that  the  erid^ice  ought  to  have  been  heard. 

2.  Has  this  right  of  fence-bote  been  extinguished?  It  ap* 
pears  that  Derrick  Weasels  Ten  Broeck,  under  whom  the  de- 
fendant claims  as  derisee,  in  1796,  conveyed  between  nine  and 
ten  acres  of  land  to  Seth  Curtis  and  Thomas  Brodhead;  and 
that  in  May  of  1796,  the  defendant  conyeyed  four  hundred  and 
fortynsdz  acres  of  land  to  Henry  Liringston,  and  in  1802,  John 
Saunders  and  his  wife  conveyed  to  Thomas  Brodhead  about 
twenty-nine  acres  of  land.  There  is  no  location  of  these  deeds, 
and  it  is  asserted  on  the  one  side,  that  they  conveyed  a  part  of  the 
Yosburgh  farm,  and,  at  all  events,  a  part  of  the  tract  to  which 
common  was  reserved,  in  the  deed  of  1694,  to  Bobert  Living- 
ston. It  is  further  insisted  that  the  defendant  has  not  shown 
that  he  owns  the  Yosburgh  fann,  and  also,  that  the  conveyance 
to  Henry  Livingston,  who  is  one  of  the  heirs  of  Bobert  Living- 
ston, operates  as  an  extinguishment  of  the  right  to  fence-bote, 
if  it  ever  existed  under  the  deed  of  1694. 

It  is  too  late  for  the  plaintiff  to  question  the  defendant's  right 
to  the  Yosburgh  farm;  for,  as  I  understand  the  case,  it  admits 
that  the  written  testimony  introduced  by  the  defendants,  de- 
duced the  right  and  tiUe  of  Derrick  Weasels  to  all  and  singular 
the  said  premises  (referring  to  the  deed  from  Bobert  Livingston 
to  Derrick  Wessels)  to  the  defendant.  Evidence  might  have 
been  given,  with  propriety,  to  show  the  extent  of  the  Yosburgh 
farm,  in  order  to  prove  that  the  rails  cut  were  necessaiy  for  that 
taim;  but  the  construction  adopted  by  the  judge,  of  the  deed 
of  1694,  precluded  the  necessity  of  tiiat  inquiry.  Inasmuch, 
then,  as  the  plaintiff  has  not  located  the  deeds  produced  in  evi- 
dence, from  the  defendant,  and  his  devisor,  we  cannot  say  that 
:they  embrace  any  part  of  the  Yosburgh  farm;  and  if  it  be  con- 
lOeded,  that  they  embrace  part  of  the  other  land  conveyed  by 
the  deed  of  1694,  and  that  Henry  Livingston,  as  one  of  the 
heirs  of  that  grantor,  had  a  right  of  common  by  the  reservation 
in  that  deed,  it  could  not  extend  to  the  Yosburgh  farm.  I 
perceive  nothing  which  can  work  an  extinguishment  as  to  the 
commons  to  which  the  Yosburgh  farm  had  a  right;  for  the  res- 
ervation is  expressly  confined  to  the  woods  not  appropriated  or 
fenced  in.  The  Yosburgh  farm  was  an  appropriation,  and,  there- 
fore, would  be  excluded  from  the  right  reserved.  I  do  not  see 
how  the  question  of  extinguishment  could  arise,  upon  the  facta 
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detailed  in  the  case,  and  mnat  oondnde  that  there  ought  to  be 
^  new  trial. 

The  caee  is,  undoabtedly,  Tery  impeifeot,  and  if  a  new  trial 
is  to  be  had,  it  may  be  desizable  to  both  parties  tor  the  conrt  to 
express  an  opinion  upon  assumed  facts.  Indeed,  until  I  had 
given  the  case  a  more  critical  examination,  I  had  supposed  it 
presented  this  question:  whether  a  conTejance  by  the  defend- 
ant to  Henry  Liyingston,  who  was  admitted  to  be  the  owner  of 
part  of  the  manor  of  Liyingston,  subject  to  common  to  the 
proprietor  of  the  Yosburgh  farm,  of  a  part  of  the  Yosburgh 
farm,  produced  an  extinguishment  of  the  whole  right  of  com- 
mon for  the  Yosburgh  farm;  and  this  inyolved  an  inquiry  into 
the  nature  of  this  common,  and  whether  there  can  be  an  appor- 
tionment of  it.    I  proceed  therefore  to  examine  these  points. 

The  common  claimed  by  the  defendant  is  admitted  to  be  com- 
mon appurtenant,  and  it  is  gross,  being  for  so  much  timber  for 
building  and  firewood,  as  the  farm  occupied  by  Yosburgh  shall 
haye  occasion  for.  Oan  such  common  be  apportioned  ?  Upon 
a  careful  examination  of  all  the  cases,  I  am  satisfied  that  com- 
mon appurtenant  can  be  apportioned:  Co.  lit.  122  b.;  Cro. 
€ar.  482;  8  Go.  156;  Hobart,  235;  5  Yin.  17,  pi.  19. 

The  next  inquiry  is,  whether  this  sale  to  H.  Liyingston  extin- 
gnished  the  defendant's  right  to  common,  admitting  that  he 
oonyeyed  to  him  part  of  the  Yosburgh  farm. 

The  principle  which  runs  through  the  cases,  is  this:  that  the 
land  which  gives  a  right  of  common  to  the  owner,  shall  not  be 
so  alienated  as  to  increase  the  charge  or  burden  on  the  land  out 
of  which  common  is  to  be  taken;  and  that  when  the  right  is 
extinguished  or  gone,  as  to  a  portion  of  the  land  entitled  to 
common,  it  is  extinct  as  to  the  whole;  for  in  such  case  common 
Appurtenant  cannot  be  extinct  in  part,  and  be  in  esse  for  part, 
by  the  act  of  the  parties.  Tyrringham's  oase^  4  Co.  86,  is  a  very 
leading  case,  and  it  only  requires  to  be  understood  to  command 
xeepect.  l^mingham  was  seised  of  a  house,  fortj-four  acres  of 
land,  seven  acres  of  meadow,  and  two  acres  of  pasture,  to  which 
house  and  lands  a  right  of  commons  was  attached,  of  pasture 
for  oxen,  etc.,  as  well  in  thirty  acres  of  the  same  town,  of  which 
John  Pickering  was  seised,  as  in  forty  acres  of  which  Boniface 
Pickering  wns  seised.  Boniface  Pickering  being  seised  of  the 
forty  acres,  purchased  to  him  and  his  heirs  the  forty-four  acres 
of  land,  seyen  acres  of  meadow  and  two  of  pasture,  which  Tyr- 
xingham  owned,  to  which  the  right  of  common  belonged,  and 
thus  became  seised,  by  uniting  in  himself  the  lands  entitled  to 
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common,  and  forty  acres  subject  to  common;  and  he  demised 
the  lands  entitled  to  common  to  one  Pheasant,  who  put  into 
the  thirty  acres  belonging  to  John  Pickering,  two  cows  to  use 
the  said  common.  For  driving  out  these  cows  an  action  of 
trespass  was  brought,  and  it  was  resolved  that  the  common  was 
appurtenant;  and  it  was  adjudged,  that  by  the  said  purchase  all 
the  common  was  extinct,  on  the  ground  that  common  appurte- 
nant could  not  be  extinct  in  part,  and  in  esse  in  part,  by  the  act 
of  the  parties;  but  the  court  distinguished  between  conmiOD 
appendant  and  conmion  appurtenant  In  WUd^s  case,  8  Oo.  156, 
Tyrringham's  case  was  recognized  to  be  law,  and  the  distinctioD 
was  taken  between  common  appendant  and  common  appurte- 
nant.    See,  also,  5  Yin.  17,  pi.  19. 

If,  then,  it  shall  be  proved  that  H.  Livingston  is  seised  of 
part  of  the  land  subject  to  common,  and  has  purchased  of  tlie 
defendant  part  of  the  land  entitled  to  common,  the  same  conse- 
quence results.  There  would  be  an  extinguishment  of  ihe  ligbt 
of  common  in  part,  by  the  unity  of  title  in  one  and  the  same 
person,  to  part  of  the  land  entitled  to  conunon,  and  a  part  of 
the  land  out  of  which  common  is  to  be  taken,  and  then  the 
principle  applies  that  if  common  appurtenant  be  extinct  in  part, 
it  is  entirely  gone. 

I  cannot  find  that  the  doctrine  of  Th^rringham's  case  has  em 
been  overroled;  on  the  contnuy,  the  principle  on  which  it  u 
grounded  has  been  recognized.  Thus,  in  Boiherham  v.  Ormt 
Oro.  Eliz.  598,  Sampkm's  case  was  recognized  as  good  kw,  in 
which  it  was  adjudged  that,  where  one  having  common  in  a 
great  field,  wherein  many  more  had  land,  purchased  an  acre 
from  one  of  them,  the  common  was  extinct.  All  the  cases  in 
which  it  is  held  that  common  shall  be  extinct  by  alienatmgpart 
of  the  land  entitled  to  common,  or  by  purchasing  the  lands  in 
which  common  is  to  be  taken,  proceeded  on  this  principle,  that 
injustice  shall  not  be  done  to  the  owners  of  land  subject  b> 
common. 

In  the  case  under  consideration,  if  Henry  Livingston  aoqoire<} 
a  right,  by  purchasing  part  of  the  Yosburgh  farm,  to  take  com- 
mon of  hedge-bote,  his  interest  would  induce  him  not  to  take  it 
out  of  bis  own  land  subject  to  common,  and  thus  an  additional 
burthen  might  be  thrown  on  the  owners  of  the  other  part  of  the 
lands  out  of  which  common  was  to  be  taken.  Had  the  defend- 
ant sold  part  of  the  Yosburgh  farm  to  a  stranger  this  could  not 
have  happened,  and  in  such  case  there  might  be  an  apportion' 
ment.     The  case,  therefore,  wholly  turns  on  the  fact  whetlier 
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H.  liTingston  purchased  any  part  of  the  Yoabnxgh  Jam.  11  he 
did,  the  defendant's  right  is  whoUy  extinct;  if  he  did  not»  then 
it  is  not  extinguished.    There  mnst  be  a  new  trial  with  costs  to 
•bide  the  event. 
New  trial  granted. 

UsAOB  uinuEE  Asoam  Dbd.— The  rola  bero  laid  down*  that^  wbero  the 
tenna  of  an  ancient  deed  are  eqnivooal,  eridenoe  of  the  naage  of  the  partiea 
under  it  is  admisaible  to  explain  it,  ti  quoted  in  Paraotu  ▼•  Miller^  15  Wend. 
662l  The  case  ti  xeoognized  as  authority  npon  this  pointy  alao,  in  French  ▼. 
Carhari^  1 K.  Y.  102;  Springtiten  ▼.  SanMon^  82  Id.  706;  Oamibridgt  ▼.  Lex- 
mqUm,  17  Pick.  230. 

AjproBTioinaDiT  ov  Ck>iafON. — ^In  Vcm  RennUur  ▼.  RaddHf^  10  Wend. 
652;  it  waa  held  that  the  dktum  of  Spenoer,  J.,  in  the  principal  caae^  thail 
common  appnrtenant  may  be  apportioned,  ia  not  correct  aa  to  common  of 
erfooen,  and  that  such  common  is  not  apportionable,  bat  ia  extingaiahed  by 
the  diviaion  of  the  eatate  to  which  it  ia  appnrtenant.  Upon  thia  point  Sav- 
age, C  J.,  deUrering  the  qpinion  of  the  court  aaya:  "It  followa  also  from 
the  doctrine  of  thia  caae  {Lfpaian  y.  Aheielf  16  Johna.  80),  that  the  owner  of 
such  a  right  (conunon  of  eatorem)  cannot  divide  it^  i  e.,  bpth$aet  <^ik$ 
fort^;  if  be  eonveya  part  of  the  landa  entitled  to  common,  granting  the  xight^ 
it  cadnot  be  enjoyed.  The  common  (eetoyers)  belongs  to  the  whole  farm  aa 
aa  entiretj,  not  to  parts  of  it.  This  woold  enlarge  the  right  to  the  prejudice 
ef  the  land  oat  of  which  common  waa  to  be  taken.  Aa  no  one  portion  of  the 
had  entitled  to  the  common  ooald  enjqy  it»  it  is  necessarily  eztingaiahedt 
and,  being  extingaished,  it  cannot  be  reyiyed  only  by  a  new  grant.  It  is 
contended  by  the  coansel  for  the  defendant,  in  error,  that  the  case  of  Xtejn^ 
iUm  y.  Ten  Broeekj  16  Johns.  14,  oontaina  a  contrary  doctrine.  It  waa  con- 
ceded that  the  doctrine  of  extingoiahment  did  not  arise  in  that  caae^  bat  the 
laamed  judge  who  gave  the  opinion  of  the  ooart  does  say  that  oommon  ap- 
purtenant can  be  apportioned,  and  he  ref era  to  seyeral  caaea  aa  sostainim 
the  pftf"*^^  all  of  whioh  caaea  are  caaea  of  common  of  pastoxe.'* 


Dob  v.  Halset. 


riSJonnoa,84.] 

ftKBvnre  FaBmBSHir  FRonsTr  voe  Pabthib's  Dsbt. — Where  a  end- 
iter  of  one  partner  knowingly  receiyea  partnership  property  in  payment 
of  the  debt^  he  thereby  becomes  a  debtor  to  the  partnership  for  the  prices 
and  cannot  act  off  the  partner's  debt  against  sach  claim. 

Pacd  CowariTUTmQ  a  Pabtnsbsbip. — ^Where  one  fumiahee  the  capital  for 
an  undertakings  and  another  puts  in  his  seryioes  in  consideration  of  a 
share  of  the  profits  indefinitely,  there  is  a  partnership  between  them,  as 
regarda  the  partiea  themaelyes,  as  well  aa  third  persons. 

lloii<40Dii>i]i  nr  Acnas  bt  Paktnsb& — ^In  an  action  by  partnen^  if  all  the 
partners  do  not  join  it  is  a  ground  of  non-soit  at  the  triaL 

AaeawfBVF  for  the  price  of  certain  timber.    Plea,  non-assump* 
mi  with  notice  of  set-off.     The  facts  were:  The  defendant  haT- 
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ing  a  note  agaixuit  one  G.  Moore,  which  had  been  protested  foT 
non-payment,  received  the  timber  in  question  from  said  Moore 
at  an  agreed  price,  in  payment  of  said  note,  and  paid  him  the 
difference  in  cash.  Moore  was  at  the  time  understood  to  be  a 
partner  with  the  plaintiffs,  having  entered  into  an  agreement 
with  them  to  superintend  their  saw-pits  and  lumber-yard  for 
one  year,  for  one  third  of  the  profits.  The  timber  delivered  ta 
the  defendant  was  part  of  a  lot  which  had  been  purchased  by 
Moore,  and  paid  for  by  the  plainti£b  in  cash  and  notes,  and 
this  fact  was  known  to  the  defendant.  Moore  was  not  a  party 
to  the  action.  A  motion  for  a  nonsuit,  intezposed  by  the  de- 
fendant, having  been  overruled,  a  verdict  was  taken  for  th» 
plaintiff,  subject  to  the  opinion  of  the  court  upon  the  facts. 

8lo8mm,  for  the  plainti£b,  contended  that  as  between  the 
plaintiffs  and  Moore,  the  latter  was  not  a  partner,  and  need 
not  be  joined  in  the  action,  and  cited  Eesbeih  v.  Blamchard,  4 
East,  144;  Waugh  v.  Carver,  2  H.  Bl.  236,  246;  Jfui^  v.  WhU- 
fiey,  10  Johns.  226.  He  contended  also  that  the  defendant 
having  received  the  timber  from  Moore  in  payment  of  a  private 
debt,  when  he  had  good  reason  to  believe  that  it  belonged  to 
the  plainti£b,  had  obtained  it  fraudulentiy,  and  that  the  plaint- 
iffs might  waive  the  tort  and  bring  OMwmpmi  for  the  price,  cit- 
ing Lamine  v.  DarreU,  2  Ld.  Baym.  1216;  SSUchen  v.  OamqAdl^ 
8  Wils.  80&;  HuMey  v.  MddaU,  12  Mod.  824;  Browne  v.  JSofrtn- 
mm,  2  Oai.  Cas.  841;  AUiaon  v.  MaMieu,  8  Johns.  235;  Van 
Cleef  V.  Fleet,  15  Id.  151;  WeOa  v.  Masierman,  2  Esp.  N.  P.  781; 
Sheriff  y.  WiXhee,  1  East,  48. 

Z>.  8.  Janee,  conira,  contended:  1.  That  the  plaintiffs  should 
have  brought  trover  instead  of  asaumpeU,  citing  Bull.  N.  P. 
180;  2.  That  Moore  was  a  partner  and  should  have  been  joined 
in  the  action,  citing  Orace  v.  Smiih,  2  W.  Bl.  998;  Dry  v.  J?08- 
weU,  1  Oamp.  N.  P.  829;  8.  That  Moore  being  a  partner,  hia 
receipt  to  the  defendant  for  the  price  of  the  timber  was  a  suffi* 
dent  discharge,  citing  Henderean  v.  Wild,  2  Oamp.  N.  P.  661; 
George  v.  CJaggeU,  7  T.  B.  854. 

By  Court,  Spehoeb,  J.  Two  questions  arise:  1.  Whether 
the  payment  for  the  timber  by  the  defendant  to  G.  Moore,  by 
giving  up  a  note  which  the  defendant  held  against  him,  under 
the  circumstances  of  the  case,  exonerates  the  defendant  from 
any  further  liability  to  the  plaintiff;  2.  Whether  this  suit  caa 
be  sustained  by  the  plaintifib  alone. 

1.  This  court  has  decided  in  several  cases  that  where  a  note- 
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18  given  in  the  name  of  a  firm  by  one  of  the  partners,  for  the 
private  debt  of  one  of  the  partners,  and  known  to  be  so  by  the 
person  taking  the  note,  the  other  partners  are  not  boand  by 
sQch  note  unless  they  have  been  previously  consulted,  and  con- 
sent to  the  transaction:  Livingston  v.  Hastie^  2  Cai.  246;  Lan- 
sing V.  Qaine^  2  Johns.  300  [3  Am.  Deo.  422];  Livingston  t. 
BooseveU,  4  Id.  251  [4  Am.  Dec.  273.  ]  In  Bidley  v.  Taylor,  13 
East,  175,  the  court  of  king's  bench  held  that  if  one  partner 
draw  or  indorse  a  bill  in  the  name  of  the  partnership,  it  will 
prima  facie  bind  the  firm,  although  passed  by  one  partner  to  a 
separate  creditor  in  discharge  of  his  private  debt,  unless  there 
be  covin  between  such  separate  debtor  and  creditor,  or  at  least 
the  want  of  authority,  either  express  or  implied,  in  the  debtor 
partner,  to  give  the  security  of  the  firm  for  his  separate  debt. 

The  only  difference  between  the  decision  of  this  court  and 
that  of  the  king's  bench  consists  in  this:  We  require  the  sepa« 
rate  creditor  who  has  obtained  the  partnership  paper  for  the 
private  debt  of  one  of  the  partners,  to  show  the  assent  of 
the  whole  firm  to  be  bound.  The  rale  of  the  king's  bench 
throws  the  burthen  of  avoiding  such  security  on  the  firm,  by 
requiring  them  to  prove  that  the  act  was  covinous  on  the  part 
of  the  partner  for  whose  private  debt  the  paper  of  the  firm  was 
given,  by  showing  that  it  was  done  without  the  knowledge  and 
against  the  consent  of  the  other  partners,  and  that  the  fact  was 
known  to  the  separate  creditor  when  he  took  the  paper  of  the 
firm. 

I  can  perceive  no  substantial  difference  whether  the  note  of  a 
firm  be  taken  for  a  private  debt  of  one  of  the  partners,  by  a  sep- 
arate creditor  of  the  partner  pledging  the  security  of  the  firm, 
and  taking  the  property  of  the  firm  upon  a  purchase  of  one  of 
the  partners  to  satisfy  his  private  debt.  In  both  cases  the  act 
is  equally  injurious  to  the  other  partners;  it  is  taking  their  com« 
mon  property  to  pay  a  private  debt  of  one  of  the  partners. 

The  facts  in  this  case  show  that  the  defendant  not  only  knew 
that  this  was  partnership  property,  but  that  he  had  every  rea-^ 
son  to  believe  that  the  other  partners,  had  they  been  informed 
of  the  sale  of  the  timber  to  pay  Moore's  private  debt,  would 
have  objected  to  it;  for  it  is  evident  that  Moore  was  a  man  of 
very  littie  property,  and  the  defendant  took  the  timber  for  fear 
of  wholly  losing  his  debt.  It  is  equally  clear  that  the  plaintiffi 
furnished  Moore  the  means  of  buying  the  timber,  and  by  ad^ 
Tancing  their  money  and  notes  to  pay  for  it.  When,  therefore, 
the  defendant  purchased  the  timber,  he  became  the  debtor  of 
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tfae  plaintiflSf  and  that  debt  oannot  be  canceled  by  setting  off  a 
debt  due  from  Moore  to  the  defendant* 

Had  Moore  paid  the  defendant  the  debt  due  to  him  in  money 
which  he  had  taken  out  of  the  partnership  fund,  it  would  have 
presented  a  different  question.  Such  a  payment  would  have 
been  valid,  in  the  absence  of  all  proof  that  the  defendant  knew 
that  the  money  of  the  firm  had  been  thus  misapplied.  In  such 
a  case  there  would  be  ground  for  presuming  that  the  transac- 
tion was  fair,  and  that  the  debt  had  been  paid  out  of  the  pri* 
vate  funds  of  the  partner  indebted.  In  this  case  there  can  be 
no  such  presumption,  for  there  can  be  no  doubt  that  the  defends 
ant  knew  that  Moore  was  paying  his  priyate  debt  with  the  part- 
nership property. 

2.  As  to  the  second  point,  it  does  not  admit  of  a  doubt  that 
G.  Moore  was  a  partner  with  the  plaintifb.  The  artides  do 
not  provide  for  the  advancing  money  by  the  plaintiffs  to  make 
the  purchases  of  timber.  Admitting,  however,  that  the  agree- 
ment authozizes  that  inference,  Moore  was  to  furnish  an  equiv- 
alent for  that,  by  his  personal  services  in  superintending  the 
saw-pit  and  lumber-yard;  and  he  was,  in  consideration  of  his 
services,  to  receive  one  third  of  the  net  profit.  Now,  it  is  a 
vezy  clear  proposition,  that  he  who  is  to  take  a  part  of  the 
profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable  to 
losses;  upon  the  principle,  that,  by  taking  part  of  the  profits, 
he  takes  from  the  creditors  a  part  of  that  fund  which  is  a  secur- 
ity for  the  payment  of  their  debts:  Oreen  v.  Smith,  2  W.  Bl.  998; 
Waugh  v.  Carver,  2  H.  Bl.  245;  4  East,  141. 

There  may  be,  and  some  of  the  cases  cited  admit  the  position, 
a  partnership,  as  respects  third  persons,  when  the  transaction 
would  not  be  such  as  between  the  partners  themselves.  This 
is  not  such  a  case;  here  is  a  full,  clear  and  decided  partnership, 
as  regards  the  partners  themselves,  as  well  as  third  persons. 
It  is  essentially  different  from  the  case  of  Muigy  v.  Whilney,  10 
Johns.  226. 

If  G.  Moore  is  to  be  regarded  asa  partner  with  the  plaintiflh, 
and  would  be  liable  for  all  the  debts  contracted  during  the 
eziBtence  of  the  copartnership,  which  I  consider  perfectly  clear, 
then  he  ought  to  have  been  joined  in  the  suit;  for,  in  actions 
arising  ex  contractu,  where  the  legal  interest  is  joint,  those  in 
whom  such  interest  is  vested  must,  if  living,  join  in  an  action 
for  the  breach  of  such  contract;  and  the  objection  may  be  made 
upon  the  trial,  as  a  ground  of  nonsuit,  upon  the  general  issue, 
if  it  appears  that  there  is  another  person  living,  not  made  a 
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party,  who  has  a  joint  interest  in  the  oontract:  1  Ohit.  PI.  6^  7. 
If  the  fact  appears  on  the  face  of  the  declaration,  it  is  good  cause 
for  arresting  or  reversing  the  judgment. 
Judgment  of  nonsuit. 

MiSAXTBOFBiAinoK  OF  Partnxbshxp  Pbopxhtt.— ififeoiy,  J.»  in  dftliT«riiig 
the  opinion  of  the  court  in  Rogtrt  ▼.  BaichdoT^  12  Pot  231,  quotes  with 
approval  the  language  of  the  principal  oaae  upon  the  point  that  one  partner 
cannot  apply  partnenhip  property  to  the  payment  of  his  separate  debt  with- 
oat  the  assent  of  the  ctiier  partners.  He  held  also  that  the  fact  that  a 
separate  creditor  receiving  partnership  property  upon  the  debt  of  a  partner, 
did  not  know  that  it  was  partnership  property,  would  not  Tary  the  rok. 
This  was,  however,  dbiUr  dieUant  as  the  point  was  not  directly  involved  in 
that  case.  Bat  in  Buekv.  MoaUy,  2i  Miss.  17Q»  and  uldUey  v.  £toe&^  66 
Ma  558,  it  was  expresdy  sdjodged  to  be  immaterial  whether  the  creditor 
was  or  was  not  cognisant  of  the  misapplioation  of  firm  property  in  sach  a 
easeu  In  a  late  Mssisohasetts  case^  Lwske  v.  Lewi$,  124  Mass.  1,  Ghief  Jos- 
tice  Gray,  deliwing  the  opinion  of  the  coort^  cdlleots  snd  reviews  all  tha 
decisions  upon  this  pointi  and  holds  that  the  doctrine  advanced  hj  Jadga 
Story,  in  Bogert  v.  BaiekehTf  ti  not  law;  and  that  if  a  separate  creditor, 
receiving  partnership  property  for  a  partner'a  debt,  does  not  know  that  it  is 
partnership  property,  the  transaction  will  be  valid  and  effectual  so  far  as  ha 
is  conoemed.  The  learned  chief  justice  comments  specially  upon  the  prin- 
cipal case,  and  ihows  that  it  was  decided  upon  a  correct  view  of  the  law  in 
this  particular.  The  general  rule  laid  down  by  Spencer,  J.,  that  a  partner 
cannot  lawfully  spply  the  firm  property  or  credit  to  the  payment  of  his  pri* 
vste  debt  without  the  aseent  of  his  copartners,  and  that  if  the  creditor 
knows  that  the  property  belongs  to  the  firm,  the  burden  of  proof  is  upon 
him  to  show  such  aseent^  it  approved  sad  followed  in  Oram  v.  Cadwttt,  6 
Cow.  489;  Evemghim  v.  IBiuworth^  7  Wend.  328;  Oamwoari  v.  WUOami,  14 
Id.  138^  uid  in  many  other  cases  in  Kew  York  and  dsewhers.  Indeed,  tha 
principal  case  is  recognised  as  a  leading  anthocity  upon  this  whole  subjed^ 
partioularly  in  New  York. 

Shabb  nr  PBoms  to  oojrsnruTS  Pabihsbship.— Upon  the  point  that 
to  make  one  a  partner  who  takes  a  share  in  the  profita  of  a  concern,  tfa^ 
mnst  be  regarded  "  m  profits,  **  and  not  merely  as  a  measure  of  compensation 
for  hia  services,  see  Burekle  v.  EekhaH,  1  Denio,  342;  &  C,  3  N.  Y.  132; 
see,  also,  LegifeU  v.  Hyde,  58  N.  Y.  272;  S.  a,  17  Am.  Bepi  244,  where 
the  principal  case  ii  cited,  and  the  authorities  are  coUeoted  and  eramined. 
In  Va$§ar  v.  Camp^  14  Barb.  356^  the  court  say  that  the  principal  case 
"goes  far  enough"  in  holding  that  one  who  contributes  his  services  for  a 
share  of  the  profita  ii  a  partner  not  only  as  to  strangers  but  aa  to  the  partners 


Pbopsb  Bbmbdt.— The  doctrine  assumed  in  the  principal  case^  that  where 
«ne  partner  has  paid  his  private  debt  with  partnership  property,  or  by  re- 
leasing a  debt  due  the  firm,  the  partners  may  maintain  a  joint  action  against 
the  separate  creditor,  ii  questioned  in  PhiOipi  v.  Cook  24  Wend.  397. 
Speaking  of  the  case^  Cowen,  J.,  delivering  the  opinion  of  the  courts  sayai 
''That  waa  asmmptif  by  two  out  of  three  partners  to  recover  the  price  of 
^Dods  sold  by  a  third,  because  he  had  turned  them  out  in  payment  of  bis 
psivate  debt  The  plaintifls  were  nonsuited  on  the  ground  that  all  the  pari* 
had  not  Joined.    The  action  was  a  singular  one.    The  dsdsioii  seems  ts 
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ttppose  that  after  a  partner  has  sold  the  goods  of  the  firm  in  payment  of 
honest  debt,  without  any  fraad  as  against  himself,  he  may  join  his  oopait- 
ners  in  an  action  to  recover  the  price  of  the  goods — a  price  which,  when  re- 
oovered,  he  may  release,  or  still  use  the  avails  for  his  individoal  benefit. 
Admitting  his  copartners  to  have  been  defrauded  l^  the  sale,  a  bill  inoqnity 
sgainst  him  and  the  vendee  would  seem  to  be  the  more  obvious  remedy.  Jsk 
Soderiquea  ▼.  H^eman,  5  Johns.  Ch.  417,  a  bill  was  filed  and  relief  obtained 
In  that  fonn  for  such  an  injuiy.  The  state  of  accounts  between  the  partners 
should  be  inquired  into,  and  if  the  firm  be  not  injured  the  vendee  should  not 
be  disturbed.  He  has  obtained  no  more  than  the  law  would  give  him  on  ex* 
ecution  agunst  the  man  from  whom  he  received  the  goods.  Independently 
of  an  account,  and  especially  where  the  action  at  law  is  in  the  name  of  all  tha 
partners,  I  cannot  but  think  the  decision  of  the  supreme  court  of  appeals  of 
Kentucky,  in  Owmg$  v.  TroUer,  1  Bibb,  157,  denying  an  action  to  the  firm, 
more  in  accordance  with  the  law  and  justice  of  the  esse."  The  antbority  of 
the  principal  case  on  this  point  is  denied  also  in  Homer  v.  Wood^  11  Cnah.  fi8» 
where  the  decisions  upon  this  point  are  critically  ftTswiinwl  by  BigeLow^  J.,, 
and  the  court  follow  the  case  of  Jones  v.  Tates,  9  Bam.  ft  Grss.  532;  and  hold 
that  to  aUow  a  partner  who  has  thus  appropriated  the  property  or  credit  of  the 
partnership  to  the  payment  of  his  owndebt»  to  joinin  an  action  to  recover  the 
price  of  the  property,  or  the  debt  released,  would  be  to  permit  him  ''to  rescind 
his  own  act  for  his  own  benefit,  by  an  allegation  of  his  own  frand,"  and 
would  be  "a  manifest  violation  of  tiie  salutary  principle  that  a  party  in  a 
eourt  of  law  shall  not  be  heard  to  allege  his  own  bad  faith,  as  a  foundation  of 
his  right  of  recovery."  The  doctrine  of  Homer  v.  Wood  is  fully  aflSmied  in 
Farley  v.  Lovell^  103  Mass  387,  where  it  is  further  held  that  the  good  or  bad 
faith  of  the  person  with  whom  the  fraudulent  partner  has  dealt»  does  not  af- 
fect the  question  of  the  incapacity  of  such  partner  to  join  in  the  action.  In 
Locke  V.  Lewis,  124  Mass.  1,  the  doctrine  of  Homer  v.  Wood,  is  said  to  be  the 
settled  law  in  Maasaohusetts.  In  (7ree2ey  v.  Wyeth,  10  N.  H.  15^  it  was  de- 
cided, also^  upon  the  authority  of  Jones  v.  Totes,  supra,  that»  where  one  part- 
ner had  sold  goods  of  the  partiiership  and  taken  pay  in  spedfio  articles  for  hi* 
own  use,  no  action  could  be  maintained  in  the  name  of  the  partners  for  the 
value  of  the  goods,  but  that  the  remedy,  if  any,  was  in  equity  against  the  de- 
frauding partner  and  his  vendee.  Parker,  C.  J.,  in  delivering  the  opinion, 
comments  at  large  upon  the  principal  case.  In  Purdy  v.  Powers,  6  Penn.  8t 
492,  on  the  other  hand,  the  authority  of  Jones  v.  TaUs  was  denied,  and  it  waa 
held  that  in  such  a  case  an  action  in  the  name  of  the  partners  would  lie^  the 
eourt  preferring  td  adhere  to  the  rule  laid  down  in  the  earlier  oases  in  PeniiK 
sylvania  and  New  York. 

In  Craig  v.  Hulsduzer,  34  N.  J.  364»  the  court  follow  Jones  v.  Tales,  and 
Homer  v.  Wood,  supra,  upon  this  point,  and  say:  *'It  is  true  the  decisions- 
in  New  York  and  Pennsylvania  have  an  adverse  aspect  But  in  the  former 
state  an  early  case  (referring  to  the  principal  case)  is  followed,  in  which  the 
difficulty  of  permitting  a  plaintiff  in  an  action  at  Uw  to  found  his  right  of 
recovery  on  his  own  wrongful  act  was  not  even  noticed;  while  in  the  latter 
state  the  fusion  of  the  lef;;al  and  equitable  methods  renders  its  decisions  in  a 
question  of  this  character  of  greatly  diminished  value.  The  weight  of  author- 
ity is  decidedly  against  the  legality  of  such  a  suit  as  the  present"  Aotiooa 
in  the  name  of  all  the  partners  in  such  cases  have  been  upheld,  however,  in 
Brewster  v.  MoU,  4  Scam.  378;  Darnel  v.  Daniel,  9  K  Men.  195;  Muier  v. 
Oaw,  11  Sm.  &M.  326;  Buehy.  ifoafey,  24 Miss.  170;  BurweU  v. Spring/Uld^ 
15  Ala.  273;  KoUy.  Melntire,  81  Id.  532;  Acldey  v.  StaekUn,  56  Ma  568^ 
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•evenl  of  tbeae  deciaianB  citing  the  principal  caie  m  anthority.  Bat  it 
must  be  coDoeded  that  in  none  of  the  cases  last  mentioned  was  the  qnestion 
directly  oonsidered,  or  the  doctrine  of  Jone9  v.  T<Ue»  referred  to.  Parsons  in 
his  work  on  Partnership,  294,  regards  the  objection  to  the  right  of  action  in 
sach  cases  as  "technical"  rather  than  sabstantiaL  He  suggests  also^  that 
perhaps  the  injored  partners  might  be  permitted  to  sae  alone,  on  the  groond 
that  the  fraodnlent  partner  should  be  presumed  to  ham  psiesissd  his  Interssi 
by  his  frandiiliMit  act> 


Phillips  v.  Bsbiok. 

peJooBar.lM.] 

WoaanoL  Bbuuvxrt — Idxhuit  ov  'Dbmajsik — ^A  record  of  a  loraMr  rseovegy 
lor  a  demand  apparently  the  same  as  that  snbseqnently  sued  Qpon»  i» 
qbIj  prima/aeie  eridenoe  that  the  claims  are  identical,  and  may  be  re- 
batted  by  proof  that  th^  are  in  fact  distinct  caoses  of  action. 


Ebbob  to  the  oommon  pleas.  The  plaintiff  below  deolaxed  in 
assumjmU  for  the  enm  of  three  hundred  dollars  for  work  and 
labor  on  and  prior  to  October  1, 1817.  Plea,  non-ataumpeii, 
and  the  statate  of  limitations.  At  the  trial  the  plaintiff  offered 
to  proTe  that  the  defendant  was  indebted  to  him  for  work  done 
prior  to  Ifaroh  8, 1817,  to  which  the  defendant  objected,  and 
produced  the  record  of  a  judgment  reooTcred  by  the  plaintiff' 
against  the  defendant  in  September,  1817,  for  one  hundred  and 
seventy-eight  dollars,  upon  a  declaration  iaindebitahis aasumpmt 
containing  counts  for  goods  sold  and  deliyered,  and  for  work 
and  labor,  etc.,  and  alleging  the  indebtedness  to  haye  arisen  on 
the  eighth  of  March,  1817.  The  plaintiff  insisted  that  this 
record  was  not  sufficient  to  exdade  proof  of  his  demand  if  h» 
could  proTc  that  no  testimony  in  relation  to  it  had  been  offered 
at  the  foziher  trial;  but  the  court  decided  that  the  record  was 
condusiTe  to  show  that  eyeiy  demand  of  the  plaintiff  againsi 
the  defendant  for  work  and  labor  prior  to  March  8, 1817,  had 
been  tried  and  determined,  and  accordingly  nonsuited  th» 
plaintiff.  The  plaintiff  tendered  a  bill  of  exceptions  to  this 
opinion,  and  brought  the  case  here. 

ConUing,  for  the  plaintiff  in  error,  was  stopped  by  the  court* 

Cody 9  contra,  cited  Manny  ▼.  Harris,  2  Johns.  24,  80  [8  Am. 
Bee.  886];  1  Johns.  Gas.  492;  Earie  t.  EirUan,  2  Str.  738. 

By  Court,  Spihckb,  J.  There  are  some  principles  which 
have  been  urged  in  the  argument  admitting  of  no  doubt;  where, 
for  instance,  a  demand  of  a  party  is  submitted  to  a  jury,  and 
they  see  fit  to  disallow  it^  either  for  want  of  sufficient  proof  or 
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for  anj  other  cause,  a  yerdiot  and  jadgment  thereon  is  oon* 
elusive,  and  the  same  demand  is  baired  foroTer.  This  princi- 
ple was  recognized  in  Brockway  t.  Kinney^  2  Johns.  210.  So, 
also,  if  the  plaintiffs  demand  consiBt  of  a  claim  indivisible  in  its 
nature,  as  in  the  case  of  FarringUm  v.  Payne^  15  Id.  432,  whera 
several  actions  of  trover,  for  the  tortious  taking  of  several 
articles  of  goods  at  the  same  time,  and  by  one  act,  we  held  that 
the  party  could  not  be  vexed  by  having  the  claim  split  up  into 
separate  suits  for  each  article,  and,  as  in  the  case  of  Smiiih  v. 
Jcmes,  15  Johns.  229,  where  the  plaintiff  brought  several  soita 
for  three  barrels  of  pot-ashes,  sold  at  the  same  time,  we  held 
the  contract  to  be  entire,  and  that  several  suits  could  not  he 
maintained. 

But  the  question  here  is,  whether  a  recoveiy  by  the  plaintiff 
for  work,  labor,  and  services,  which  were  said  to  have  been 
done  on  the  eight  of  March,  1817,  was  a  bar  to  any  other  daim 
for  work,  labor,  and  services  done  and  performed  before  thai 
time,  although  it  should  appear,  not  only  that  it  was  not  the 
same  work  and  labor  for  which  a  recoyery  had  already  been  had, 
but  that  it  was  an  entirely  disconnected  and  distinct  piece  of 
service.  The  decision  of  the  court  below,  by  the  generality  of 
their  decision,  precluded  any  inquiry  into  the  facts,  whether 
the  demand  for  work  and  labor  which  the  plaintiff  offered  to 
prove  had  been  submitted  to  the  jury  on  the  former  trial,  and 
whether  it  had  not  been  performed  under  a  distinct  contract; 
for  they  ruled  that  the  record  was  conclusive  to  show  that  eveiy 
demand  which  the  plaintiff  had  against  the  defendant  for  work 
and  labor,  before  the  eighth  of  March,  1817,  had  been  tried 
and  determined,  and  that  the  plaintiff  should  not  give  evidence 
of  any  such  demand,  thus  precluding  him  from  showing  that 
the  work  and  labor  claimed  in  this  action  had  not  been  passed 
upon,  and  that  it  arose  from  a  distinct  and  independent  con* 
tract.  In  this  the  court  below  haye  erred.  In  Snider  v.  Cray, 
2  Johns.  229,  it  was  decided  that  a  recoveiy  in  a  former  action, 
apparentiy  for  the  same  cause,  is  only  prima  facie  evidence  thai 
the  subsequent  demand  has  been  tried,  but  that  it  vras  not 
conclusive;  and  we  referred  to  the  case  of  Seddon  v.  TtUop,  6  T. 
B.  607,  as  perfectiy  applicable  and  in  point.  Now,  evidence 
that  establishes  a  fact  prima  facie,  may  be  overthrown  by  proof 
that  the  presumption  which  the  law  raises  is  not  consistent  with 
the  real  truth  of  the  case.  The  plaintiff  would  have  heen 
required  to  show,  clearly  and  satisfactorily,  that  the  work  and 
labor  for  which  he  sought  to  recover  was  not  the  same  for  which 
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he  reoorered  in  the  foimer  oaoae,  and  ako  that  it  grew  out  of  a 
distinet  oontiact;  for,  undeniaUy,  if  one  man  labors  for  another 
for  a  year,  on  the  same  hiring,  he  cannot  split  tip  the  demand 
and  sue  for  each  day's  work; 

If  we  test  the  roles  we  have  laid  down  by  the  roles  of  plead- 
ing, the  same  result  will  be  f oond.    The  defendant,  had  he 
pleaded  specially,  most  haye  stated  a  former  recoyery  for  dam« 
ages  which  the  plaintiff  had  sostained,  as  well  by  means  of  not 
performing  the  same  identical  promises,  etc.    The  replication 
would  be,  that  the  promises  in  this  action  were  not  the  same 
identical  promises  for  the  non-performance  whereof  the  plaint- 
iff had  xecorered  by  the  said  judgment.    This  woold  have 
formed  an  issue  to  the  country,  and  the  inquiry  in  pais  would 
be,  whether  the  former  recovery  included  the  demand  now  in 
eontest,  and  the  burthen  of  proof  would  be  thrown  on  the 
pli^ti^ff.     The  record  would  be  prima  fade  eyidence  for  the 
defendant,  and  this  the  plaintiff  would  haye  to  meet  and  oyer- 
throw  by  showing  for  what  the  former  recovery  was,  and  that 
the  claim  set  up  anew  had  not  been  submitted  to  the  jury,  and 
was  a  distinct  transaction,  not  so  identified  with  the  former  as 
io  render  it  an  entire  contract,  incapable  of  subdiyision. 

There  is  no  case  or  diotum  which  requires  the  party  to  join  in 

one  wait,  seyeial  and  distinct  causes  of  action.    It  is  true,  the 

court  may,  to  prevent  vexation  and  cost,  consolidate,  under 

aome  circumstances,  several  suits  brooght  and  pending  at  the 

same  time.    It  is  in  the  election  of  the  plaintiff,  if  he  has  dis- 

tmct  caoses  of  action,  to  soe  upon  all  or  any  of  them,  when  he 

pleases;  and  he  has  the  f orther  election  to  unite  in  one  suit, 

nnder  certain  restrictions  not  now  necessary  to  be  stated,  several 

causes  of  action;  but  the  defendant  cannot  compel  him  to  do 

this.    If,  then,  the  plaintiff  is  not  bound  to  unite,  in  one  suit, 

two  distinct  causes  of  action;  and  if  the  plaintiff  has  a  right  to 

elect  to  proceed  by  separate  suits,  and  obtain  judgment  on  one 

of  his  causes  of  action,  upon  what  principle  is  it,  that  he  shall 

lose  his  deferred  cause  of  action,  merely  because  it  resembles 

the  one  upon  which  he  has  obtained  jodgment?    The  law  is 

not  so  inconsistent  in  its  provisions;  not,  indeed,  so  unjust  as  to 

deny  to  the  party  the  means,  and  the  right  of  showing  that 

although  there  is  a  resemblance  between  the  causes  of  action^ 

and  they  belong  to  the  same  family,  yet  that  there  is  not  an 

tJkntity,  but  that,  in  truth,  they  are  distinct  and  different.  The 

defendant's  counsel  placed  great  reliance  on  the  case  of  Mark* 

ham  V.  Middlekm,  2  Str.  12,  59.    There  the  plaintiff  sued  for  an 
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apoihecaxT's  bill,  and  on  executing  the  writ  of  inqnizy,  bj  acci- 
dent, was  unprepared  to  prove  the  bill.  The  sheriff  ttionght  he 
coold  not  adjourn,  and  the  jury  gave  one  penny  damages.  The 
court  thought  it  hard  that  the  plaintiff  should  be  paid  a  large 
debt  with  one  penny,  as  they  said  he  would  be,  if  this  verdict 
stood,  and  set  aside  the  inquisition.  Lord  Kenyon,  in  speak- 
ing of  this  case,  says:  The  plaintiff  had  but  one  demand,  and 
though  the  jury  gave  inadequate  damages,  he  would  haye  been 
barred  by  the  verdict,  if  it  had  stood.  In  the  present  case, 
the  plaintiff  was  not  allowed  to  show  that  the  compensation  for 
the  work  and  labor  he  now  claims,  arises  from  a  different  de- 
mand than  the  one  he  before  recoTcred  on.  There  is  no  dis- 
crepancy between  the  cases,  and  the  judgment  must  be  reversed^ 
and  the  record  remitted  to  the  court  below. 
Judgment  of  rereraal. 


Trdiblb  ^.  Thorns. 

[t»  Jonwnr.  159.1 

fluMBQumrr  Fiunasi^  Waited  or  Konoi^  wnxir.  —  U  an  indofsar  of  a 
pramiMOfy  note  promiaet  to  pay  the  Muno  after  faOnra  of  duo  notioo  of 
non-payment^  with  full  knowlodge  of  the  laohea,  he  waiTee  the  want  d 
notice  and  ia  liable;  bat  it  ia  inoombent  npon  the  holder  to  prove  anch 
knowledge  dearly  and  affinnatiyely.  It  idH  not  be  preanmed  from  the 
aabaeqnent  promise. 

Katubb  or  Indobsbb's  Lzabilitt. — An  indomr»  thoa|^  in  the  nature  of  a 
aorety,  ia  answerable  upon  an  independent  contract^  and  ia  not 
charged  by  the  failore  of  the  holder  to  proaecnte  the  maker  when 
qneatedy  though  the  maker  afterwarda  beoomea  inaolvent. 

AssuMPerr  upon  a  promissory  note,  made  by  one  James  Oun- 
ningham,  payable  to  the  defendant,  and  indorsed  1>y  the  latter 
to  the  plaintiff.  At  the  trial,  it  appeared  that  the  notice  of 
non-payment,  given,  or  attempted  to  be  given,  to  the  defend- 
ant, was  insufficient,  but  that  the  defendant  afterwards  prom- 
ised to  pay  the  note.  There  was,  howeyer,  no  evidence  offered 
to  prove  that  the  defendant  made  the  subsequent  promise  with 
knowledge  that  due  notice  had  not  been  given.  It  also  ap- 
peared that  after  the  note  became  due  the  defendant  requested 
the  plaintiff  to  proceed  against  Cunningham,  and  that  if  he  had 
done  so  the  amount  might  then  have  been  collected  from  the 
said  Ounningham,  but  that  it  was  not  done.  A  verdict  was 
taken  for  the  plaintiff,  subject  tA>  the  opinion  of  the  court,  upon 
these  facts. 
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Bunner,  for  the  plaintiff^  contended  that  the  subsequent 
promise  to  pay  was  an  admission  of  due  notice,  or  of  the  waiyer 
of  it,  and  cited  Pienan  v.  Booker,  3  Johns.  68,  71  [3  Am.  Deo. 
467];  Str.  1246,  note;  BilMe  v.  Lumley,  2  East,  469;  Lundie  t. 
Robertson,  7  Id.  281;  Stevens  t.  LynOi,  12  Id«  39;  Eapes  t. 
JJder,  6  Id.  16,  note^  in  addition  to  cases  mentioned  in  the 
•opinion. 

TFtsner,  cofUm, 

By  Court,  Spogsb,  0.  J.*    The  seyeral  cases  of  Dwyea  t. 
I>ennison,  6  Johns.  248;  MUler  t.  Hockley,  Id.  875  [4  Am.  Deo. 
372];  Grain  v.  CdboeO,  8  Id.  384,  and  Agon  t.  MsMdnue,  11  Id. 
180,  decide  that  if  an  indorser  of  a  bill  or  note,  who  has  not 
had  regular  notice  of  non-payment,  by  the  acceptor  or  maker, 
with  full  knowledge  of  that  fact,  malras  a  subsequent  promise 
to  pay,  it  is  a  waiver  of  the  want  of  notice,  and  he  is  liable, 
but  it  must  be  shown  by  the  plaintiff  affirmatively  and  clearly, 
that  the  defendant  knew,  when  he  made  the  subsequent  prom- 
ise, that  he  had  not  received  regular  notice.    The  court  never 
intended,  in  the  various  cases  which  have  come  before  them  on 
this  point,  to  leave  it  to  be  inferred  from  the  mere  fact  of  the 
subsequent  promise,  that  regular  notice  had  been  given,  or  was 
intended  to  be  waived.    In  the  case  of  BeeJcman  v.  OimneOy 
recently  before  us,  we  held  that  the  proof  of  a  promise  to  pay 
merely,  without  its  appearing,  also  that  the  party  knew  he  had 
not  received  regular  notice,  did  not  dispense  with  the  proof  of 
regular  notice.    An  indorser  may  believe  that  due  notice  has 
been  given,  inasmuch  as  notices  need  not  be  personally  served, 
and  under  an  ignorance  of  the  facts  consider  himself  liable 
when  he  is  not.    It  io  no  hardship  on  the  holder  of  a  bill  or 
note,  to  require  of  him  proof  of  regular  notice;  but  if  a  party, 
with  a  full  knowledge  of  all  the  facts,  voluntarily  promises  to 
pay,  and  waives  his  right  to  notice,  he  will  be  held  to  his 
promise. 

We  do  not  think  the  case  of  Fain  v.  Packard  [7  Am.  Dec.  869], 
applies;  for  the  indorser,  though  in  the  nature  of  a  surety,  is 
answerable  upon  an  independent  contract,  and  it  is  his  duty  to 
take  up  the  bill  when  dishonored. 

Judgment  of  nonsuit. 

Mir.  Ghtof  Jviltoe  Thompaon  lUTlng  radgned  ilnoe  the  last  tann,  Hr.  Jvatloe  ^penecv 
was,  on  Febniary  •»  U19*  Appolniad  Chief  Jnatioa.  John  Woodworth,  Baq.,  waa  appotntaA 
<n  tho  twentj-aoranfh  of  Xaioh,  1819.  to  fha  Jndgaahip  mado  yacaat  hj  fha  iitomollon  o< 
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PltOMOB  TO  Pat  aitbb  MATmorr. — ^This  cam  hM  been  mdyenely  oriti* 
GiBed  in  some  oomts*  as  holding  that  no  prtgumpHon  can  be  made  that  th* 
proper  steps  have  been  taken  to  charge  an  indorMr,  or  drawer,  by  the  faot  of 
a  promise  to  pay  after  the  dishonor  of  a  note  or  bilL  On  this  bead  it  is  de- 
nied in  Loose  v.  Loose,  36  Pa.  St.  538,  where  the  court  say:  "I  know  of  bat 
one  case  in  which  the  opposite  doctrine  has  been  distinctly  asserted.  This  la 
the  case  of  Trimble  v.  Thome,  16  Johns.  152;  and  has  often  been  spoken  of 
with  disapprobation  by  other  conrts:  Breed  v.  HiUhotue,  7  Conn.  523;  7  Por- 
ter, Ala.  184;  and  it  was  finally  OTermled  in  New  York  in  Tebbetta  v.  Domd^ 
23  Wend.  379.  *'  It  is  erroneous  to  assert  that  the  principal  case  is  oyermled 
by  Tebbetta  v.  Dowd.  The  conrt  in  this  case  pointed  oat  that  the  decisioin  in 
Trmible  ▼.  Thome,  when  confined  strictly  to  the  facts,  is  soand;  and  holds 
the  doctrine  generally  laid  down,  that  in  com  ifflaehee,  the  plaintiff  most  affirm* 
atively  show  that  the  defendant  had  knowledge  of  such  laches  when  he  mads 
the  promise^  in  order  that  he  may  be  considered  as  waMring  the  defaolt  of  tfa# 
holder.  The  decision  in  Tel^>eUB  ▼.  Dowd  holds  that  where  the  holder  of  ne- 
gotiable paper  has  been  gailty  of  laches,  and  that  fact  appears  on  the  trial,  m 
an  action  against  an  indorser  or  drawer,  the  holder  cannot  reeover  on  a  anb* 
seqaent  promise  without  showing  that  the  promise  was  made  with  fall  knowi- 
edge  of  the  laches;  bnt  where  the  fact  of  laches  does  not  appear,  a  promise 
by  an  indorser  or  drawer  after  matority  to  pay  the  note  or  bill,  is  presomp- 
tiye  proof  of  demand  and  notice.  This  distinction  rans  throng^  the  esses,  and 
If  attended  to  woold  reconcile  many  that  are  apparently  conflicting.  Cowen, 
jr.,  in  his  learned  and  ezhaostiye  opinion  in  TMettev,  Dowd,  follows  the  oooise 
of  the  decisions  in  England  and  this  ooantry  for  nearly  a  oentary,  and  oonotn- 
sively  shows  that  there  is  a  distinction  between  the  doctrine  of  a  waikoer  and 
that  of  premmption.  In  the  case  of  a  waiver,  laches  appearing  the  harden  ia 
then  on  the  plaintiff  to  show  that  the  defendant  had  knowledge  of  the  laohf, 
and  made  tiie  promise;  but  where  laehee  do  not  appear,  a  promise  to  pay 
after  maturity  is  presumptive  evidence  that  the  proper  proceedings  in  de- 
mand and  notice  have  been  taken.  The  text-writers  recognise  this  distinc- 
tion: 2  Daniels  on  Neg.  Instrs.,  sec.  1156^  Parsons  (1  K.  &  B.  601)  sayst 
"It  seems  to  be  well  settled,  that  a  mere  promise  to  pay,  although  direct 
and  unqualified,  will  not  be  sofficient  to  constitute  a  waiver,  where  it  appears 
that  demand  was  not  made  nor  notice  given,  or  where  there  was  aotnal  laohsa 
in  the  acts  themselves.  The  plaintiff  in  each  ease  must  go  further,  and  prove 
knowledge,  on  the  part  of  the  party  promising,  of  the  facts.**  The  ssme 
doctrine  is  laid  down  in  Thornton  v.  Wynn,  12  Wheat.  188,  where  the  oouri 
say:  "These  declarations  amounted  to  an  unequivocal  admission  of  the  orig- 
inal liability  of  the  defendant  to  pay  the  note,  and  nothing  more.  It  does 
not  necessarily  adn^t  the  right  of  the  holder  to  resort  to  him  on  the  note, 
and  that  he  had  received  no  damage  from  the  want  of  notice,  unless  the  jury 
to  whom  the  conclusion  of  the  fact  from  the  evidence  ought  to  have  been 
submitted,  were  satisfied  that  the  defendant  was  also  apprised  of  the  ladliea 
of  the  holder  in  not  making  a  regular  demand  of  payment  of  the  note,  by 
which  he  was  discharged  of  his  responsibility  to  pay  it.  The  knowledge  of 
this  &ot  formed  an  indispensable  part  of  the  plaintiff's  case,  since  without  it 
it  cannot  be  inferred  that  the  defendant  intended  to  admit  the  right  of  the 
plaintiff  to  resort  to  him,  if  in  point  of  fact  he  had  been  guilty  of  such  lachea 
as  woold  discharge  him  in  point  of  law.'*  Supporting  this  doctrine^  that 
where  there  are  laches,  the  burden  is  on  the  plaintiff  to  show  knowledge  on 
the  part  of  the  defendant  of  such  laches,  are  the  cases  of  EdwardaY,  Tandy, 
86  K.  H  540,  where  the  principal  case  is  relied  on;  KeUey  v.  Brown,  5  Gray» 
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108;  LUlyY.  PetUway,  78  N.  C.  858;  Alien  v.  ffarrah,  30  Iow%  383;  Free* 
man  V.  O'BrJPii,  38  Id.  406;  Fotheringham  v.  PWee,  1  Am.  Dec  618,  and  note. 

In  Looee  y.  Loom^  36  Pa.  St.  538,  it  was  held  that  an  acknowledgment  of 
liability  and  a  promiae  to  pay,  made  by  an  indoraer  after  default  of  payment 
by  the  maker,  diapenaes  with  proof  of  presentment  and  notice,  and  throws 
on  the  defendant  the  doable  harden  of  proving  laches,  and  that  he  was  igno- 
rant of  it.  Sach  a  promise  and  acknowledgment  raise  a  presumption  that 
the  indorser  knew  of  the  dishonor  of  the  note;  and  if  there  be  evidence  to 
the  contrary  it  is  a  question  for  the  jury,  whether  the  presumptive  knowl- 
odge  arising  from  the  promise  has  been  rebutted  by  the  defendant  This  case 
is  supposed  to  hold  a  different  rule  from  that  held  generally;  but  when  doeely 
examined  it  will  be  found  to  hold  the  same  rule  substantiidly  as  stated  above. 
It  is  daamed  that  the  burden  is  on  the  defendant  to  show  laches;  thia 
must  necessarily  be  so,  as  it  is  maUtr  qfdtfeMe;  and  that  he  must  go  further, 
and  ahow  that  he  was  ignorant  of  the  laches.  Of  course,  without  this,  tha 
defense  would  not  be  complete;  a  denial  of  knowledge  will  then  shift  the  bur- 
den on  the  plaintiff  to  prove  that  the  defendant  knew  of  the  laches  when  he 
made  the  promise  to  pay.  8o  the  rule  is  in  effect  the  same  as  that  laid  down 
by  the  cases  and  anthoritiea  cited  above.  A  seeming  conflict  may  appear  in 
the  cases,  when  it  is  said  that  the  burden  of  proof  is  on  one  party  or  the 
other,  for  it  is  true  it  may  be  on  the  plaintiff,  and  again  on  the  defendant. 
In  the  first  place,  the  plaintiff  is  bound  to  prove  a  promise,  explicit  and  une- 
q[Divocal:  AUm  v.  Harrah^  30  Iowa,  363;  Tardy  y,  Boyd,  26  Gratt.  631; 
ThanUan  v.  Wynn,  12  Wheat  183;  Creamery.  Perry,  17  Pick.  332;  Story  on 
Bil]%  sec.  321.  If  thia  promise  is  relied  on  aa  a  waiver  of  laches,  it  will  not 
be  available,  unless  made  with  full  knowledge  of  the  facts,  whidi  it  may  be 
expected,  if  a  contest  takes  place,  the  defendant  wiU  not  admit;  when  it  fol- 
lows, the  burden  is  then  on  the  plaintiff  to  show  afSrmatively  that  the  de* 
fcBdant  waa  apprised  of  the  laches  when  he  made  the  promise.  Limited  to 
Ihia  doctrine,  the  principal  case,  notwithstanding  it  has  been  criticised  by 
tome  oourts,  will  be  found  authoritative;  and  in  a  late  case  in  the  court  of 
appeals  in  New  York,  it  is  recognised  aa  sound  on  the  doctrine  of  toaicer: 
Sam  ▼.  Ifmrd,  decided  in  October,  1877.     (See  16  Alb.  L.  Journal,  370. ) 

It  will  make  no  difference  if  the  defendant  makes  the  promise  under  a  mis- 
apprahflosion  of  his  legal  rights,  provided  he  has  knowledge  of  the  facts.  At 
sne  time  it  was  thought  a  mistake  as  to  his  l^gal  liability  would  do  away  with 
the  effect  of  the  defendant's  promise.  This  doctrine  is  suggested  in  Warder 
T.  Tucker,  5  Am.  Bea  62;  but  the  doctrine  is  now  repudiated,  and  it  is  well 
settled  that  a  misapprehension  aa  to  one's  l^gal  liability  will  not  avail :  2  Daniel 
en  Keg.  Instra.,  sec  1148;  Third  I/'aHonal  Bank  v.  AOworth,  105  Mass. 
503;  Hughee  v.  Bowen,  15  Iowa,  446;  Rkhter  v.  SMt,  8  Seig.  &  B.  425; 
BUbU  V.  LunUey,  2  East,  469;  Stevene  v.  Lyneh^  12  Id.  38. 

PsxsuifFTioir  IBOK  pBoxiBE. — It  is  the  general  doctrine  of  the  cases  that 
a  pnnnise  to  pay  after  maturity  will  give  rise  to  a  presumption  that  due  de- 
mand and  notice  has  been  made  and  given.  The  promise  is  taken  as  prima 
facie  evidence  that  the  proper  steps  have  been  taken  by  the  holder;  for  it  is 
presumed  that  the  defendant  should  know  whether  he  has  received  notice  or 
not.  Daniel  on  Keg.  Instruments,  sec  1156,  says:  "  We  have  already  seen 
the  double  aspect  in  which  a  promise  to  pay  after  maturity  may  appear;  and 
that  when  relied  on  as  a  waiver  of  laches,  knowledge  of  such  lachea  by  the 
promisor  must  accompany  it.  But  when  no  laches  are  proved  or  conceded, 
it  assumes  another  aspect  Instead  of  proving  denumd  and  notice,  the  holder 
proves  an  acknowledgment  of  liability,  and  a  promise  to  dischaige  it— « 
Am.  Pbo.  yoL.  Yin— M 
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liability  prarappodng^  and  baaed  upon  demand  and  notioe,  or  digpenwation 
with  them.  It  is,  therefore,  presamptive  evidence  that  demand  waa  dvlj 
made,  and  notice  duly  given,  and  sufficient  in  itself  to  the  plaintiflTa  recovery, 
nnleaa  it  be  rebntted. "  Thia  is  the  doctrine  maintained  in  Td>b€tt$  v.  Dowd, 
23  Wend.  379;  and  on  the  authority  of  that  case,  alao  in  TobeyY.  Tobey,  26 
HL  42S.  To  the  same  effect  are  LewU  v.  Brehme,  33  Md.  412;  Hazard  v. 
White,  26  Ark.  280;  Dieherson  v.  Turner,  12  Ind.  223;  Breed  v.  HUOaute,  7 
Oonn.  523.  So,  in  Hyde  v.  SUme,  29  How.  U.  S.  170,  the  coort  aay:  "A 
plaintiff  may  prove,  by  admiiaions  of  a  defendant,  that  all  the  atepa  neoea- 
aary  to  ohai^  him  aa  an  indorser  or  drawer  of  a  bill  of  exchange  have  been 
taken.  Proof  of  a  direct  or  conditional  promise  to  pay  after  a  bill  beoomea 
due,  or  of  a  partial  payment,  or  of  an  offer  of  acompodtion,  or  of  an  acknowl- 
edgment of  his  liabili^  to  pay  the  bill,  haa  been  held  to  be  competent  evi- 
dence to  go  to  a  jury,  of  a  r^golar  notice  of  the  dishonor  of  a  bill,  and  to  war- 
rant a  jury  in  presuming  that  a  regular  notice  had  been  given." 

In  Piereon  v.  Hooker,  3  Am.  Bea  467,  thia  point  waa  raised,  and  tlioa^ 
not  expressly  decided,  Eent^  G.  J.,  on  the  authority  ciLundie  v.  Beiberimm, 
7  East,  231,  saya  that  where  a  subsequent  promise  l^  an  indorser  to  pay  is 
shown,  it  is  presumptive  evidence  of  a  previous  demand  on  the  drawer,  and 
due  notice  to  the  indorser.  Again,  he  says  (3  Com.  113):  "Ifduenotioe  of 
non-acceptance  or  non-payment  be  not  given,  or  a  demand  on  the  maker  of  a 
promissoiy  note  be  not  made,  yet  a  subsequent  promise  to  pay,  by  the  party 
entitled  to  notioe,  be  he  eit^ier  drawer  or  indorser,  will  amoont  to  a  waiver 
of  the  want  of  demand  or  notice,  provided  that  the  promise  waa  made  dearly 
and  unequivocally,  and  even  under  a  mistake  of  the  law,  if  it  waa  with  fall 
knowledge  of  the  fact  of  a  want  of  due  diligence  on  the  part  of  the  holder. 
The  weight  of  authority  is  that  this  knowledge  may  be  inferred  aa  a  fact  from 
the  promise,  under  the  attending  eiroumatances^  without  aoqoiring  dear  and 
affirmative  proof  of  the  knowledge."  Here  there  is  not  a  dear  distinction 
made,  aa  appeara  in  the  modem  decisiops,  between  a  toattwr  and  the  premtmp- 
Koa  of  knowledge.  Itwooldnotbenowhddthatinacaseof  waiver,  knowl- 
edge of  the  lachea  might  be  inferred  from  the  mere  faet  of  a  promise  to  pay; 
there  must  be  dear  and  affirmative  proof  of  this  knowledge  given  on  the 
partoftheplaiirtiiL 


Jackson  v.  Mobss. 

[2ajoaBKW,U7.] 

JjnasBan  ov  Pubgsasbb  befobs  Coitvetanob. — A  pnrchaaer  of  land,  under 
a  verbd  agreement^  who  has  paid  the  purchase-money  and  gone  into 
possession,  has  only  an  equitable  interest  in  the  premiaes  before  conveys 


BBBum'AHO  Trust,  how  AxiaaB. — ^Where  an  estate  is  purchased  in  the  name 
of  one,  and  another  pays  the  considenitian,  a  trust  results  in  &vor  of  the 
latter,  but^  under  the  statute  of  frauds,  such  trust  must  arise  from  acme 
conveyance  or  deed. 

BxHUKGiATZON  ov  Tbust. — ^Where  the  party  who  pays  the  consideration  upon 
a  purchase  of  land,  directs  the  deed  to  be  made  to  one  to  whom  he  ia  in- 
debted, as  a  security  for  such  debt,  he  thereby  renoonces  the  benefit  d 
the  consideration,  and  no  trost  ariaes  in  his  favor. 
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Ejectxemt  for  a  certain  lot  of  land.  The  facts  were:  One 
Beekman  purchased  the  lot  in  question  in  1814,  of  one  Delos 
White,  under  a  verbal  agreement,  paid  the  consideration  and 
went  into  immediate  possession,  and  bailt  an  office  on  the 
premises,  which  was  occupied  by  the  defendant,  as  Beekman's 
tenant,  for  one  year,  and  then  by  Beekman  himself  until  the 
«pxing  of  1816,  when  an  execution  was  delivered  to  the  sherifl 
of  Otsego  county,  issued  upon  a  judgment  recovered  December 
8, 1814,  in  favor  of  one  Hammond  against  Beekman.  Beekman 
then  delivered  the  key  of  the  office  to  the  plaintiff's  lessor,  for 
whose  benefit  the  premises  were  in  a  few  days  to  be  sold  upon 
this  execution,  and  also  upon  another  in  the  lessor's  own  favor. 
On  June  5, 1816,  the  premises  were  duly  conveyed  by  the  sheriff 
to  the  plaintiff's  lessor.  After  possession  had  been  given  up  by 
Beekman,  the  office  was  fastened  and  secured  by  direction  of 
the  plaintiff's  lessor,  who  took  the  key.  A  few  days  afterwards 
the  doors  were  found  broken  open,  and  the  defendant  in  posses- 
dion,  where  he  has  ever  since  remained.  The  defendant  claimed 
under  one  Little.  In  August,  1815,  Beekman,  being  indebted 
to  Little,  directed  White  to  make  a  conveyance  of  the  premises 
to  the  said  Little  to  secure  said  debt.  It  was  agreed  at  the  time 
•of  the  deed  between  Little  and  Beekman,  that  the  latter  should 
remain  in  possession  as  Little's  tenant.  When  Beekman  quitted 
possession  of  the  premises,  it  was  agreed  between  the  defendant 
jmd  Little,  that  the  defendant  should  occupy  the  same.  At  the 
time  of  the  conveyance  from  White  to  Little,  Little  was  in* 
formed  of  Hammond's  judgment.  A  verdiet  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  upon  this  case. 

Van  Vechien,  for  the  plaintiff,  contended  that  the  payment  of 
the  purchase-money  to  White  by  Beekman  created  a  resulting 
trust  in  favor  of  the  latter,  and  that  this  intei^st  could  be  taken 
in  execution  and  cited  Fooie  v.  Colvin,  8  Johns.  216  [3  Am.  Deo. 
478];  Jackson  v.  Maisdarf,  11  Id.  91  [6  Am.  Dec.  855];  Bogari  v. 
Perry,  1  Johns.  Oh.  62,  56;  Boltford  v.  Burr,  2  Id.  405. 

Cady^  contra. 

Bj  Court,  Sfbhgsb,  0.  J.  Beekman  acquired  nothing  but  an 
•equitable  interest  in  the  premises,  in  consequence  of  his  verbal 
iigreement  with  White,  and  the  payment  of  the  consideration- 
money.  He  had  no  legal  or  executed  estate  entitling  him  to 
be  regarded  as  seised:  4  Com.  Dig.,  title  Uses,  445,  D.  1.  His 
right,  until  it  was  merged  in  the  deed  to  Little,  was  a  mere 
<shose  in  action;  and  his  remedy,  had  White  refused  to  convey. 
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would  haye  been  in  equity  alone,  to  compel  a  specific  execution 
of  the  contract. 

The  etatate  of  frauds  requires  all  declarations  and  creations 
of  trusts  of  land  to  be  in  writing,  and  it  provides  that  all  con- 
Tcyances  where  trusts  and  confidences  shall  arise,  or  result  bj 
implication,  or  construction  of  law,  shall  be  of  the  like  form 
and  effect,  as  the  same  would  haye  been  if  the  act  had  not  been 
made.  It  is  essential,  from  the  Tery  words  of  the  statute  to  a 
resulting  trust,  that  it  should  arise  from  some  conyeyance  or 
deed;  and  it  happens,  when  an  estate  is  purchased  in  the  name 
of  one  person,  and  the  price  or  consideration-money  is  paid  by 
another  person.  In  such  case  there  is  a  resulting  trust  in  &Tor 
of  the  person  who  paid  the  consideration:  2  Johns.  Oh*  408. 

The  conyeyance  by  White  to  Littie  did  not  create  a  resulting 
trust  in  fayor  of  Beekman;  for  although  White  gaye  the  deed 
on  the  consideration  paid  by  Beekman  to  him,  yet  as  between 
Beekman  and  Littie,  the  former  renounced  to  the  latter  the 
benefit  of  this  consideration  in  satisfaction  of  a  debt,  which  it 
is  admitted  was  actually  and  bona  fide  due.  This  was  the  same, 
in  effect,  as  if  Littie  himself  had  paid  the  consideration  to 
White;  and  the  consequence  is,  that  thereafter,  Beekman  oeased 
to  haye  any  kind  of  interest  in  the  premises,  and  the  .lessor  of 
the  plaintiff  acquired  no  titie  under  the  sheriff's  sale  to  him. 

Another  point  has  been  made,  that  the  possession  taken  by 
the  defendant  was  forcible  and  tortious,  and  that,  therefore,  he 
cannot  be  allowed  to  set  up  the  tiUe  in  Littie,  his  landlord. 
The  facts  in  the  case  do  not  warrant  the  objection,  and  the 
court  think  this  a  sufficient  answer.  Indiyidually,  I  am  of  the 
opinion  that,  if  the  objection  were  founded  in  fact,  it  would  be 
untenable.  The  action  of  an  ejectment  is  a  possessory  action, 
and  the  question  to  be  tried  is,  who  has  the  best  titie  to  the 
possession.  A  defendant  may  be  placed  in  a  situation  pre- 
cluding him  from  setting  up  titie,  either  in  himself  or  a  third 
person,  to  defeat  the  plaintiff's  recoyeiy.  A  forcible  entry  on 
the  premises  will  not  estop  the  defendant  from  asserting  an 
independent  right  to  retain  the  possession.  The  action  of 
ejectment  includes  a  trespass;  it  is  founded  on  the  notion  that 
the  defendant  has  forcibly  entered  upon  the  possession  of  the 
nominal  plaintiff  and  ejected  him,  and  kept  him  out  of  posses- 
sion, and  its  object  is  to  regain  the  possession  of  premises  of 
which  he  has  been  tortiously  dispossessed.  It  was  fashioned 
for  the  purpose  of  trying  the  titie;  not,  indeed,  the  strict  right 
between  the  parties  in  all  cases,  for  the  plaintiff  must  have  pos- 
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within  twenty  years  prior  to  the  eommeneement  of  the 
aetion.  It  may  be  safely  asserted,  that  any  defense  which,  as 
respects  the  right  to  the  premises,  would  protect  the  defendant 
rom  a  reooTeiy  of  damages  in  an  action  of  trespasB,  quare 
datuumfregU,  will,  a  fortiori,  protect  a  defendant  in  ejectment. 
In  the  case  of  HyaU  v.  Woody  4  Johns.  150  [4  Am.  Dec.  258],  it 
was  decided  that,  if  one  having  a  possessory  title  to  land  enters 
by  force,  and  turns  out  a  person  who  has  a  naked  possession 
only,  the  latter  could  not  maintain  trespass  against  the  person 
having  a  better  title;  and  that,  if  a  person  having  a  legal  title 
enters  by  force,  though  he  may  be  indicted  for  a  breach  of  the 
peace,  yet  he  is  not  liable  to  a  private  action  of  trespass  for 
damages,  at  the  suit  of  the  person  who,  although  he  is  turned 
out,  has  no  right.  This  principle  is  entirely  applicable,  in  my 
judgment,  to  the  action  of  ejectment. 
Judgment  for  the  defendant. 


Bailsy  V.  Jaokbon. 


(16  JoaM»,S10.] 

Burr  Cbsaxid  bt  Dbok-Statdtb  or  LnoTATioira.— An  aetion  lor  na% 
onated  by  deed,  of  which  the  oommenoemeiit  ia  ■howa,  is  not  within 
the  statute  of  limitatiooB. 

Patmbht  PRUUICED  AFTER  TwuiTT  TxAEs.— But  whoTo  moTo  than  twenty 
yean  have  elapsed  since  the  rent  became  dne,  payment  will  be  presumed. 

Pbbumftioh,  How  Bsbuttsd. — ^The  presumption  of  payment  arising  from 
lapse  of  time  is  not  an  absolute  bar,  but  may  be  rebutted  by  circumstances 
explaining  the  delay,  as  by  showing  that  the  plaintiff  was  ignorant  of  the 
defendant's  residence;  that  the  plaintiff,  being,  an  alien,  had  been  pre- 
ited  from  suing  by  the  existence  of  war,  etc. 


CoTSNANT  on  an  indenture  of  lease  for  the  recoTcry  of  arrears 
of  rent  of  certain  premises  situate  in  Manchester,  England,  al- 
lied to  have  been  due  and  unpaid  on  December  25,  1794. 
Plea,  nonesifachLm,  inrith  notice  of  proof  of  payment  of  the  rent 
demanded,  etc.  The  plaintiff  having  proved  his  declaration 
and  rested,  the  defendant  contended  that  he  ought  not  to  re- 
cover, on  the  ground  that,  from  lapse  of  time,  the  rent  must  be 
presumed  to  have  been  paid.  To  rebut  this  presumption  the 
plaintiff  offered  evidence  showing  that  the  defendant  had  re- 
moved from  England  to  this  country  in  1794  or  1795,  and  had 
ever  since  resided  here,  while  the  plaintiff  had  remained  in 
England,  and  that  on  June  10,  1816,  the  plaintiff  caused  the 
rent  to  be  demanded  of  the  defendant,  who  denied  that  he  waa 
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the  Samuel  Jackson  described  in  the  lease,  or  that  he  had  eyer 
paid  any  rent  thereon.  A  yerdict  was  returned  for  the  plaint* 
iS,  subject  to  the  opinion  of  the  court  as  to  whether,  under 
the  circumstances,  payment  of  the  rent  could  be  presumed. 

A,  Paine  and  «/•  Paine,  for  the  plaintiff. 

Woodworth,  contra,  cited  4  Burr.  1963;  Phillips's  Er.  114; 
Dunlop  T.  BaU,  2  Oranch,  180;  Jackson  y.  Pierce,  10  Johns.  414; 
Clark^a  execuiora  v.  Hopkins,  7  Id.  556. 

By  Court,  SpxNCEBy  0.  J.  It  is  conceded  that  the  rent  de* 
manded  in  this  action  having  been  created  by  deed,  of  which 
the  commencement  is  shown,  is  not  within  the  statute  of  lim* 
itations;  and  the  only  point  is,  whether  payment  of  the  rent 
can  *be  presumed  from  the  lapse  of  time.  The  last  quarter's 
rent  became  due  on  the  twenty-fifth  of  December,  1794. 

The  presumption  of  payment  founded  on  the  efflux  of  tim» 
has  been  applied  to  bonds  and  eyen  mortgages;  and  there  is  no 
reason  to  exempt  a  lease,  reserving  a  pecuniaiy  rent,  from  the 
operation  of  the  rule.  The  general  period  for  this  presumption, 
which  has  been  adopted,  is  twenty  years.  A  bond  which  has 
been  suffered  to  lie  for  twenty  years  may  be  presumed  to  be 
paid;  so,  also,  after  a  lapse  of  twenty  years,  a  mortgage  vrill  be 
presumed  to  be  satisfied,  where  the  mortgagor  has  been  in  pos- 
session, and  no  interest  has  been  paid,  nor  any  step  taken  to  en- 
force the  mortgage:  Phillips' Evidence,  117, 118, 119;  40ranch, 
415;  12  Johns.  242  [Jackson  v.  Wood,  7  Am.  Dec.  815];  10  Id. 
414;  1  Pow.  on  Mortg.  408;  1  Treat,  on  Eq.  382  n.;  2  Yes.  266. 
It  has  been  decided  that  payment  may  be  presumed  within  that 
time,  if  attended  vrith  circumstances  strengthening  the  pre- 
sumption: 10  Johns.  881.  The  presumption  arising  from 
lapse  of  time  may  be  repelled  by  circumstances  explaining  eat- 
isfactorily  why  an  earlier  demand  has  not  been  made.  This 
court  observed  in  Jackson  y.  Pierce,  10  Johns.  417,  that  the 
twenty  years  is  only  a  circumstance  on  which  to  found  the  pre- 
sumption, and  is  not,  in  itself,  a  l^gal  bar;  and  in  that  case  the 
period  of  the  American  war  was  deducted.  The  same  thing 
must  be  done  in  this  case,  as  respects  the  late  war,  on  the  same 
principle;  for  here  the  plaintiff  was  disabled  to  sue  during  the 
war.  This  is  not  like  a  statute  bar,  which,  having  once  begun 
to  run,  will  continue  notwithstanding  a  subsequent  disability 
occurs.  There  are  various  other  circumstances  in  this  case 
The  removal  of  the  defendant  from  Manchester,  in  England,  te 
this  country,  even  after  the  acceptance  of  the  lease;  the  plaintiff 
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remaming  in  England,  ignorant,  in  all  probabilityy  of  the  de- 
fendant's lesidenoe;  the  fact  that  the  defendant  denied  having 
paid  any  rent^  or  of  his  having  entered  into  the  lease,  arising, 
probably,  from  fmilty  of  memory;  aU  these  facts  unitedly  rebut 
the  presumption  of  payment  of  the  rent.  Indeed,  deducting 
two  years  and  eight  months,  there  will  be  only  about  one  quax^ 
tar's  rent  which  has  remained  for  twenty  years,  before  the  rent 
was  demanded  and  payment  refused,  and  even  a  liability  to  pay 
positiyely  denied. 
Judgment  for  the  plaintiff. 

niii  oaie  ia  particniArly  cited  m  showiiig  when  a  debt  or  other  liability 
win  be  presumed  paid  or  dieohazged:  Lynde  v.  Deniaon,  8  Conn.  892;  Tr^ 
Y.  ifarcy,  89  N.  H.  449;  Thorpe  ▼.  Corwm,  20  N.  J.  817;  CeiUral  Bank  qf 
Tray  ▼.  Htydaofi^  48  N.  Y.  272;  JVw£k  y.  Brtnon^  2  Watta,  215;  Qwyn  ▼. 
Pwrier^  5  Heiak.  255;  Brobst  v.  Broch,  10  WaU.  535.  In  AUen  y.  Everly,  24 
Ohio  St.  Ill,  the  court  aay:  "There  ia  a  numifeat  diatinction  between  thoae 
caaea  where  length  of  time  operatea  aa  a  bar  to  an  action,  and  thoae  in  which 
it  can  be  naed  only  aa  matter  of  CYidenoe.  In  the  former  it  may  be  pleaded 
in  bar,  and  ia  oonduaiYe,  though  the  debt  be  not  paid.  Bat  when  relied  npon 
aa  mere  oYidenoe  it  only  nuaea  a  preaomptiYe  fact  which  may  be  repoUed  by 
other  ciroomataiioea  to  be  oonaidered  in  arriYing  at  the  tmth:  BiudL  y.  Jan» 
don,  16  Ohio  8t  498;  Brobai  y.  Brock,  10  WalL  519;  Baiiey  y.  Jaehon,  16 
Joliiw.810;  iSMUt  ▼.  iVCn^ie,  2  Bibb.  887;  ffowkmdr.ShmiUf,2U^  28.** 


Reid  V.  Patnb. 

(Id  Jomnoir,  218.1 

Nonoi  BT  Masl,  how  DntsoriD. — ^Notice  of  non-payment  directed  to  aa 
indofaer  through  the  poat-office  to  which  he  naoally  reaorta  for  lettera, 
althooj^  in  a  different  town  from  the  one  in  which  he  reaidea,  ia  anf- 
fioienl 

Kaon  Bdidxbdio  Nones  SumoxENT. — ^Where  the  notary  who  demanded 
payment  of  a  note,  made  diligent  inquiry  concerning  the  indoraer'a  place 
of  reaidenoeb  and  being  informed  that  he  lived  at  6.,  directed  the  notice 
to  him  through  the  poat-office  at  that  place,  and  it  appeared  that  he  often 
obtained  lettera  there,  and  that  it  waa  more  convenient  for  him  to  do  ao, 
ahhongh  he  in  fact  reaided  in  another  town  in  which  there  were  two 
poat-offioea^  it  waa  held  that  the  notice  waa  anfficient. 

AsauKPsrr  against  the  defendant  as  indorserof  a  certain  prom- 
isBory  note.  At  the  trial  it  ifvas  proved  that,  at  the  maturity  of 
the  note,  payment  was  duly  demanded  of  the  maker  by  a  no- 
tary, and  that  notice  of  non-payment  was  duly  sent  through  the 
mail  directed  to  the  defendant  at  Greenbash,  the  notary  haxing 
been  informed,  upon  making  diligent  inquiry,  that  the  defend- 
ant resided  at  that  place,  whereas  the  defendant  in  fact  lived  in 
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Sohodack,  a  town  five  miles  distant  from  Greenbnsh.  It  was 
proved  also,  that  there  were  two  post-offices  in  Schodack,  but 
that  neither  of  them  was  so  convenient  for  the  defendant  as  that 
at  Greenbush,  and  that  the  defendant  had  often  received  letters 
from  the  office  at  Greenbnsh^  upon  being  notified  of  their  arri- 
val by  the  postmaster,  but  there  was  no  evidence  that  he  had 
received  any  letters  at  either  of  the  Schodaok  offices.  The  let- 
ter containing  the  notice  in  question,  after  lying  in  the  post- 
office  for  some  time,  was  proved  to  have  been  finally  delivered 
to  the  defendant.  There  was  a  verdict  for  the  plaintiff  sobjeei 
to  the  opinion  of  the  court. 

Howe,  for  the  plaintiff. 

McKown,  contra* 

By  Court,  Spbngib,  0.  J.  In  Chapman  v.  L^pKombe  and 
Powel,  1  Johns.  294,  a  bill  was  drawn  and  dated  at  New  York, 
on  persons  residing  there,  and  by  them  accepted.  The  drawers 
resided  in  Petersburgh  in  Virginia;  the  bill  was  protested  for 
non-payment;  and  two  notices  were,  in  due  time,  put  into  the 
post-office,  directed  to  the  drawers,  giving  them  the  necessazy 
information;  the  ooe  directed  to  them  at  New  York,  and  the 
other  at  Norfolk,  according  to  information  received,  after  dili- 
gent inquiry  that  they  resided  at  that  place;  and  it  was  held 
that  as  the  holder  did  not  know  where  the  drawers  lived,  and 
had  used  due  diligence  to  find  out  their  residence,  the  notice 
was  sufficient.  In  Ireland  v.  Kip^  11  Johns.  281,  the  court 
adopted  this  general  rule,  that  where  the  parties  reside  in  the 
same  place  or  city,  notice  of  the  dishonor  of  bills  or  notes  must 
be  personal,  or  by  leaving  it  at  the  dwelliDg-house  or  place  of 
business  of  the  party,  if  absent;  but  that  if  the  party  to  be  no- 
tified resides  in  a  different  place,  then  notice  may  be  sent 
through  the  post-office  to  the  post-office  nearest  to  him.  In  the 
'Case  of  the  Bank  of  Ulica  v.  DemUl,  13  Johns.  432,  the  notice 
was  sent  through  the  post-office,  directed  to  the  defendant  at 
danandaigua,  when  he  had  resided  at  Ovid,  in  a  different  county, 
for  several  years,  and  there  had  not  been  due  diligence  used  in 
making  inquiries  for  his  residence,  and  we  held  the  notice  bad. 
In  laying  down  the  rule  generally,  in  Ireland  v.  Kip,  that  the 
notice  must  be  sent  to  the  post-office  nearest  to  the  x>arty,  it 
was  intended  to  render  those  notices  useful  in  conveying  infor- 
mation to  him;  and  it  was  presumed  that  the  nearest  post-office 
would  best  fulfill  that  object.  That  case  did  not  call  for  any 
precise  modification  of  the  rule;  and  it  was  adverted  to  not  as 
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necessazy  to  the  decimon,  but  as  a  general  role.  If  a  notice  be 
sent  to  the  poet-offioe  to  which  the  party  usually  resorts  for  his 
letters,  it  would  admit  of  no  doubt  that  such  notice  would  be 
goody  although  it  was  in  a  different  town  from  that  in  which  he 
resided.  The  facts  in  this  case,  unopposed  by  any  evidence  oh 
the  part  of  the  defendant,  justify  the  presumption  that  the  de- 
fendant usuaUy  receiyed  his  letters  through  the  Greenbush 
poet-office;  it  appears  that  it  was  more  convenient  for  him  to  do 
ao;  and  he  has  failed  to  show  that  he  was  in  the  habit  of  receiv- 
ing letters  at  either  of  the  Schodack  offices.  In  the  present 
oase  the  inquiries  for  the  defendant's  place  of  residence  were  as 
diligent  as  can  be  reasonably  required,  and  the  information  was 
anoh  as  to  leave  no  doubt  on  the  mind  of  the  notazy.  Under 
the  peculiar  oironmstanoes  of  the  case,  I  consider  the 
notice  sufficient,  and  that  the  phintiff  is  entitled  to  judgment. 
Judgment  for  the  plaintiff. 


ICatheb  V.  Bush. 

fiejanaovtsaa.) 
4^iii^i'i'wwHiwATj>ir  Qy  IiQKXLVlDiT  La,w.— A  ststo  Isw,  diiohiigiiig  hHolvoA 
debton  from  thdr  dsbfei  upon  petition  of  two  thirds  of  thnr  onditon^ 
and  upon  an  wigniiMmt  of  their  property  m  pieaoribed  by  the  aot^  does 
not  impair  the  oUigatioii  of  oontraota  sabaeqaently  enterad  into  witlua 
■ooh  state  between  oitiania  thereof  and  is  valid. 

MoiioH  to  set  aside  a  fieri  facias^  on  the  ground  that  the 
defendant,  on  the  sixteenth  of  August,  1817,  was  duly  dis« 
chaxged  from  all  his  debts  under  an  "  act  for  giving  relief  in 
cases  of  insolvency,"  passed  April  12,  1818.  The  judgment 
upon  which  the  writ  was  issued  was  entered  up  in  liay,  1817, 
on  a  contract  made  in  March,  1816.  Both  parties  were  at  the 
time  of  the  passage  of  the  act,  and  ever  since  have  been,  citi- 
zens of  this  state. 

Sundry  motions  in  other  causes  were  argued  at  the  same 
time,  but  were  reserved  by  the  court. 

Oriffin,  2>.  B.  Ogden,  8.  Jones,  jun.,  and  TTelb,  for  the  de- 
fendant. 

31  A.  Emmet,  conJtra. 

By  Ckrart,  Spehoie,  0.  J.  A  motion  has  been  made  in  this 
case  to  set  aside  the  execution,  on  the  ground  that  since  the 
rendition  of  the  judgment  the  defendant  has  been  duly  and 
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regularly  discharged  under  the  insolTent  act  of  this  state,  passed 
the  twelfth  of  April,  1818:  1  N.  B.  L.  460;  2  B.  S.  16.  It  ap- 
pears that  the  contract  on  which  the  judgment  was  founded 
was  entered  into  in  March,  1816;  and  that  the  discharge  of  the 
defendant  under  the  insolvent  act  was  granted  on  the  sixteenth 
of  August,  1817.  It  further  appears  that  the  parties  were  botli 
citizens  of  this  state,  resident  therein  when  the  original  con- 
tract was  made  on  which  the  judgment  was  rendered,  and  have 
ever  since  continued  to  be  resident  within  the  state. 

Were  it  not  for  the  decisions  pronounced  in  the  supreme 
court  of  the  United  States  at  the  last  term,  we  should  not  hesi- 
tate for  a  moment  in  ordering  the  execution  in  this  cause  to  be 
set  aside,  as  irregularly  and  illegally  issued;  and  nothing  but 
the  consideration  that  that  court  has  a  paramount  and  control- 
ing  jurisdiction  in  cases  iuTolving  a  construction  of  the  oonstita- 
tion  of  the  United  States,  has  induced  this  court  to  permit  the 
question  as  to  the  constitutionality  of  the  insolyent  law  to  be 
argued.  It  cannot  be  doubted  that  if  the  point  which  the  pree- 
ent  motion  inTolyes  oould  be  thrown  into  the  form  of  pleading, 
so  that  a  record  could  be  made  up  if  this  court  should  pro- 
nounce a  judgment  adverse  to  the  claim  or  title  set  np  by  the 
plaintiff  under  the  constitution,  a  writ  of  error  might  be  broughi 
and  ultimately  carried  to  the  supreme  court  of  the  United 
States.  If ,  then,  that  court  has  pronounced  judgment  on  the 
precise  point  arising  in  this  case,  though  we  have  the  power  of 
disregarding  it,  our  duty  to  the  suitors  in  this  court,  and  the 
respect  which  we  feel  and  owe  to  the  court  of  the  last  resort, 
must  induce  us,  whatever  may  be  our  individual  opinions,  to 
surrender  them  up,  and  yield  tiiat  obedience  which  the  consti- 
tution and  laws  of  the  United  States  exact  of  us. 

In  the  principal  case  of  Stwrges  v.  CtmnUnaMeldf  4  Wheat. 
122,  the  contract  was  entered  into  prior  to  the  act  of  the  third 
of  April,  1811;  and  the  defendant  set  up  in  bar  of  the  suit,  a 
discharge  from  his  debts  nnder  that  act;  and  it  is  not  to  be 
denied  that  the  act  of  1811  made  important  changes  in  the 
insolvent  system  of  this  state.  It  authorized  a  discharge,  on 
the  petition  of  the  debtor  only;  whereas,  before  that  period,  the 
concurrence  of  three  fourths,  in  value,  of  the  creditors,  was 
required,  to  give  to  an  insolvent  a  discharge  from  his  debts; 
and  the  act  of  the  twelfth  of  April,  1813,  requires  two  thirds  in 
value  of  the  creditors  to  join  in  a  petition  with  the  insolvent. 
The  supreme  court  of  the  United  States  held  the  disohaige  to 
be  void;  and,  so  far  as  it  attempted  to  discharge  the  defendant 
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from  the  debt,  that  the  act  of  1811  was  contrazy  to  that  part  of 
the  tenth  section  of  the  first  article  of  the  constitution  which 
prohibits  a  state  from  passing  any  law  impairing  the  obligation 
of  oontracts.  The  case  of  M^NeU  t.  McMillan,  4  Wheat.  209^ 
was  snbseqnently  decided.  In  that  case  both  the  parties  resided 
in  South  Carolina,  and  the  debt  demanded  was  contracted  in 
that  state.  McMillan  removed  into  the  state  of  Louisiana, 
where  he  was  discharged,  on  a  cesaio  bonorum,  as  well  his  per- 
son as  his  property,  from  all  debts  then  existing,  due  or  owing 
by  him.  The  court  held  that  this  case  was  not  distinguishable 
in  principle  from  the  preceding  one;  and  that  the  circumstance 
that  the  state  law,  under  which  the  debt  was  attempted  to  be 
discharged,  was  passed  before  the  debt  was  contracted,  made 
no  difference  in  the  application  of  the  principle. 

We  are  decidedly  of  opinion  that  neither  of  these  cases  de- 
cides the  question  presented  in  this  case,  and  that  there  is  a 
material  and  manifest  distinction  between  them.  In  the  leading 
case,  the  court  cautiously  declare  ''  that  their  opinion  is  con- 
fined to  the  case  actually  under  consideration."  This  is  intel- 
ligible language;  and  it  was  meant,  we  presume,  to  admonish 
state  courts,  that  notwithstanding  the  train  of  reasoning  adopted 
in  announcing  the  decision  of  that  court,  the  court  itself  did 
not  mean  to  express  an  opinion  upon  cases  differently  circum- 
stanced. Another  qualification  of  the  opinion  is  not  quite  so 
obvious,  that  it  is  confined  to  a  case  in  which  a  creditor  sues  in 
a  court  the  proceedings  of  which  the  legislature,  whose  act  is 
pleaded,  had  not  a  right  to  control."  It  cannot  be  conceded 
that  the  legislative  power  can  control  the  judgment  of  a  court 
upon  a  question  involving  a  construction  of  the  constitution; 
but,  most  probably,  the  observation  had  reference  to  the  form 
and  mode  of  proceeding.  It  is,  however,  unnecessary  to  pursue 
the  inquiry,  as  the  legislature  have  not  interposed  in  any  way. 

It  has  been  contended  very  earnestly  that  it  necessarily  re- 
sults from  the  two  cases  adjudged  in  the  supreme  court  of  the 
United  States,  that  an  insolvent  or  bankrupt  law  of  the  state 
would  be  a  violation  of  the  constitution,  as  impairing  the  obli- 
gation of  oontracts,  if  such  law  discharged  the  debtor  abso- 
lutely from  his  debts,  notwithstanding  botii  debtor  and  creditor 
were  citizens  of  the  state  whose  legislature  passed  such  law; 
and  notwithstanding  the  contract  was  made  after  the  enact- 
ment of  the  insolvent  or  banlorupt  law,  and  was  to  be  per- 
formed within  the  state. 

Having  already  observed  that  we  bow  to  the  supremacy  of 
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the  Bupzeme  court  of  the  United  States,  and  feeling  a  disposi- 
tion to  gire  a  fall  and  fair  effect  to  their  dedsion  on  this  qaes< 
tion,  so  far,  and  so  far  only  as  we  perceive  they  have  actoally 
decided,  it  would  be  unfit  and  irregular  to  analyze  the  reason- 
ing and  illustanitions  of  that  court,  in  the  opinion  deliirered, 
any  further  than  to  show  that  the  point  now  presented  was  not 
intended  to  be  decided. 

The  court  Teiy  correctly  define  a  contract  to  be  '*  an  agree* 
ment  in  which  a  party  undertakes  to  do,  or  not  to  do,  a  par* 
ticular  thing;  the  law  binds  him  to  perform  his  undertaking, 
and  this  is,  of  course,  the  obligation  of  his  contract.'*  But  if 
a  law  of  binding  force  and  influence  upon  the  contracting 
parties,  as  citizens  of  the  same  state,  coexists  with  the  contract, 
which  provides  that  if  the  party  ''  who  undertakes  to  do  or  not 
to  do  a  particular  thing,"  shall  by  misfortune  become  utterly 
unable  to  perform  his  undertaking,  and  that  if  he  shall,  in  a 
certain  manner  prescribed  make  a  fair  and  honest  cession  of  all 
his  estate,  for  the  benefit  of  all  his  creditors,  that  then  be  shall 
be  absolutely  absolyed  from  all  his  debts,  is  not  the  agreement 
by  which  he  undertook  to  do  or  not  to  do  a  particular  thing, 
qualified  by  such  a  law;  and  is  there  not  an  implied  condition 
Uiat  the  party  shall  be  absolved  from  its  performance  if  the 
eyent  takes  place  which  the  existing  law  declares  shall  dispense 
with  the  performance  cf  the  contract  according  to  the  letter? 

We  think  this  question  must  be  answered  in  the  affirmative: 
and  then  it  necessarily  results  that  such  an  insolrent  or  bank« 
rupt  law,  in  force  when  the  contract  was  made,  does  not  in  the 
sense  or  meaning  of  the  constitutional  provision  impair  the 
obligation  of  such  contract.  On  this  point  the  supreme  judicial 
court  of  Massachusetts  haye  unanimously  expressed  an  opinion 
which  commands  our  full  assent.  In  the  case  of  Blanckard  y. 
Busaell,  13  Mass.  16  [7  Am.  Dec.  106],  they  say,  '*  a  law  which 
is  in  force  when  a  contract  is  made  cannot  be  said  to  haye  that 
effect  (of  impairing  the  obligation  of  contracts);  for  the  con- 
tract being  made  under  the  law,  is  presumed  to  be  made  with 
reference  to  it,  and  the  parties  are  legally  connusant  of  it  at  the 
time.  The  contract  in  such  case  is  not  impaired  by  the  law  for 
the  law  is  a  part  of  the  contract.  *' 

It  is  belieyed  that  this  position  is  universally  recognized  in 
courts  of  justice.  Huberus,  yol.  2,  b.  1,  tit.  3,  in  a  yeiy 
learned  disquisition  on  the  effect  of  the  lex  loci  coniradus,  lays 
down  the  proposition  that  **  by  the  courtei^  of  nations,  what- 
ever laws  are  carried  into  execution  within  the  limits  of  any 
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goTemment,  are  conflidered  as  having  the  same  effect  every- 
wbere,  bo  far  as  they  do  not  occasion  a  prejudice  to  the  rights 
of  other  goyemments  or  their  citizens."  Id.  the  case  of  IbUey- 
rand  t.  Bofulcmger^  8  Yes.  jun.  449,  Lord  Chancellor  Thurlow 
observed  that  it  would  be  contrary  to  all  the  principles  which 
guide  the  courts  of  one  country  in  deciding  upon  contracts 
made  in  another,  to  give  a  greater  effect  to  the  contract  than  it 
would  haye  by  the  laws  of  the  country  where  it  took  place. 

In  the  case  of  Mdan  t.  The  Duke  De  FUgamea^  1  Bos.  &  P. 
188,  on  a  motion  to  discharge  the  defendant  on  common  bail,  it 
'appeared  that  the  contract  was  entered  into  in  France,  and  al« 
though  it  purported  to  be  a  personal  engagement  to  pay  a  sum 
of  money,  it  was  shown  that  by  the  laws  of  France,  the  defend** 
ant  could  not  be  arrested  or  imprisoned  on  such  a  contract;  and 
the  court  discharged  the  defendant,  on  his  entering  a  common 
appearance.  Ohief  Justice  Eyre  held,  that  when  the  ground  of 
the  debt  is  a  transaction  in  a  foreign  country,  it  does  not  origin- 
ate  in  the  laws  of  England,  but  in  the  law  of  that  country 
which  created  the  obligation;  and  he  said  he  could  not  conceiye 
that  what  is  no  personal  obligation  in  the  coxmtry  in  which  it 
arises,  can  oyer  be  raised  into  a  personal  obligation  by  the  laws 
.of  another.  Booke,  J.,  observed,  if  the  law  of  France  has  said 
that  the  person  shall  not  be  liable  on  such  a  contract, ''  it  is  the 
same  as  if  the  law  of  France  had  been  expressly  inserted  in  the 
contract;  if,"  he  says,  **  it  had  been  specially  agreed  between  the 
parties  not  to  consider  the  duke's  person  liable,  and  under  those 
circumstances  he  had  come  over  here,  there  would  have  been  no 
difference  between  us;  for  if  it  were  agreed  there  that  the  person 
should  not  be  liable  it  would  not  be  liable  here.''  Heath,  J. ,  dif- 
fered from  the  other  judges,  considering  the  contract  a  personal 
one,  and  that  the  remedy  must  be  pursued  according  to  the  law 
of  the  country  where  the  parties  reside.  He  concurred  in  the 
general  principle,  that,  in  constming  contracts,  the  laws  of  the 
country  in  which  they  were  made  must  govern,  **  for,"  he  says, 
"all  contracts  have  a  reference  to  such  laws."  It  appears  to 
us,  that  this  reasoning  is  conclusive  upon  the  point  before  us. 
It  can  not  be  controverted,  that  the  parties  to  a  contract  are  to 
be  deemed  acquainted  with  the  laws  of  that  state  of  which  they 
are  citizeiis,  and  in  which  they  are  contracting.  They  must  be 
deemed  connusantof  those  laws  which  regulate,  control  or  affect 
their  contracts;  and  in  construing  a  contract  for  the  payment  of 
money,  thus  entered  into,  it  must  be  understood  in  reference 
to  any  ATiafing  law  which  bears  upon  it,  and  may  modify  or 
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control  it.  It  is  the  same»  then,  in  effect,  as  if  the  insolvent  act 
of  April,  1813,  had  been  ezpresslj  inserted  in  the  oontraot,  on 
which  the  judgment  in  this  case  was  rendered;  and  the  sub- 
stance of  the  agreement  between  the  parties  is,  that  the  con- 
tract shall  be  literally  fulfilled,  unless  the  defendant  becomes 
an  insolvent  debtor,  within  the  meaning  of  the  act  of  1813, 
and  is  duly  discharged  from  his  debts.  Would  the  obligation 
of  the  contract  be  impaired,  if  the  insolvent  act  of  1813  had 
been  actually  embodied  into  the  contract  ?  Would  the  objection 
to  the  constitutionality  of  that  act  be  listened  to  in  any  court 
of  justice,  where  the  party  to  whom  the  undertaking  was  made,  * 
had  received  it,  and  contracted  upon  that  condition?  We  ap- 
prehend not. 

The  opinion  of  the  supreme  court  further  states,  ''that  it  is 
not  true  that  the  parties  have  in  view  only  the  property  in  pos- 
session when  the  contract  is  formed,  or  that  its  obligation  does 
not  extend  to  future  acquisitions.  Industry,  talents  and  integ- 
rity constitute  a  fund  which  is  as  confidently  trusted  to  as  prop- 
<erfy  itself;  future  acquisitions  are,  therefore,  liable  for  con- 
tracts, and  to  release  them  from  this  liability  impairs  their  ob- 
ligation.'' These  observations  are  exclusively  applicable  to  the 
case  then  under  consideration,  in  which  the  law  was  posterior 
to  the  contract  under  which  the  defendant  set  up  as  a  bar  to  the 
suit,  his  discharge.  But,  with  all  deference,  they  would  not  be 
correct,  if  applied  to  the  present  case;  for  if  the  parties  con- 
tract in  reference  to  the  existing  laws  of  the  state,  they  have 
not  in  view  future  acquisitions,  if  an  insolvency  occurs,  and  the 
debtor  complies  with  the  requisitions  of  the  law,  and  is  dis- 
charged under  it  from  aU  his  debts.  How  could  the  creditor, 
under  such  circumstances,  have  in  view  after  acquired  prop- 
erty, when  the  law  admonished  him  that  such  property  would 
be  intangible  for  debts  contracted  before  the  discharge?  With 
respect  to  the  industxy,  talents  and  integrity,  which  are  sup- 
posed to  constitute  a  fund,  which  is  as  confidently  trusted  to  as 
property  itself,  if  the  debtor  had  an  idea,  that  after  being  irre- 
trievably ruined,  and  borne  down  by  the  magnitude  and  weight 
of  his  debts,  his  future  acquisitions  would  be  liable  to  be  seised 
upon,  as  soon  as  they  were  gotten,  it  is  very  easy  to  conceive 
that  every  incentive  to  industry  would  be  utterly  extinguished, 
and  further  acquisitions  would  be  of  little  or  no  value. 

The  supreme  court  of  the  United  States,  to  leave  no  doubt 
that  they  had  not  in  view  a  case  like  the  present,  observe:  **  Al« 
though  the  states  may,  until  that  power  shall  be  exercised  by 
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congress,  pass  laws  ooncerning  bankrupts,  yet  they  cannot^ 
constitationallyy  introduce  into  such  laws  a  clause  which  dis- 
charges the  obligations  a  bankrupt  has  entered  into;"  thus 
plainly  indicating  that  a  bankrupt  law,  which  a  state  may  pass, 
must,  to  have  the  effect  of  discharging  the  obligations  of  debt- 
ors, be  prospectiye,  not  retrospectiye. 

The  opinion  distinguishes  between  a  case  impairing  the  obli- 
gation of  a  contract,  and  operating  directly  upon  it,  and  a  law 
affecting  or  modifying  the  remedy  upon  the  contract;  the  latter 
is  admitted  to  be  under  the  control  of  the  legislatire  power  of  a 
state;  and  although  we  may  not  feel  the  full  force  of  the  dis- 
tinction, it  does  not  become  us  to  analyze  the  opinion,  or  to 
reason  upon  it  any  further  than  to  observe  that  the  remedy  is 
essential,  in  many  cases,  to  the  contract;  and  to  modify  it,  so 
as  to  frustrate  the  contract,  or  render  it  less  valuable,  would 
have  the  indirect  effect  to  impair  its  obligation. 

In  many  of  the  states,  real  property  cannot  be  sold  on  execu- 
tion; and  when  there  is  a  failure  of  personal  property  to  satisfy 
the  creditor,  in  some  of  the  states,  the  real  properfy  of  the 
debtor  must  either  be  left  untouched,  or  be  taken  at  the  ap- 
praisal of  indifferent  men;  and  in  some  one  or  more  of  the  states, 
leal  property  is  extended,  and  the  creditor  is  to  be  satisfied  out 
of  the  rents  and  profits.  It  is  not  supposed  that  the  court 
meant  to  say  that  these  laws  were  unconstitutional.  It  is  true 
that  they  rdate  to  the  remedy  which  a  creditor  may  use  to  en- 
force the  payment  of  his  debt;  and  if  the  law  existed  when  the 
contract  was  made,  the  creditor  could  not  complain,  for  he  con- 
tracted with  reference  to  the  law,  and  knew,  or  ought  to  have 
known,  that  the  real  properfy  of  his  debtor  could  not  be  sold; 
but  if  a  law  were  to  be  passed  posterior  to  the  contract,  either 
withdrawing  the  defendant's  real  properfy  from  a  liability  to 
satisfy  his  creditor,  or  obliging  him  to  go  unpaid,  unless  he 
would  accept  land  not  contracted  to  be  taken,  instead  of  money 
which  was  stipulated  to  be  paid,  the  creditor  might  complain, 
with  some  justice,  perhaps,  that  his  contract  was  impaired. 

Many  cases  might  be  put  in  which  the  lex  loci  becomes  im- 
pliedly, part  and  parcel  of  the  res  gesta.  U  a  sum  of  money  is 
stipulated  to  be  paid  on  a  day  certain,  and  the  contract  is  silent 
«s  to  interest,  the  law  attaches  on  the  contract,  and  declares 
shall  be  paid  thereafter;  for  this  the  parties  have  tacitly  made 
part  of  the  contract.  So,  also,  in  all  cases  of  implied  promises, 
the  law  raises  them,  and  the  parties  have  virtually,  though  not 
Actually,  BO  contracted;  as  in  actions  for  money  had  and  re- 
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oeived,  or  goods  sold,  when  there  had  been  no  express  conven* 
tion  of  the  parties. 

In  the  case  of  McMillan  t.  MoNeUl^  the  parties  baling  con- 
tracted in  Soath  Carolina,  had  no  reference  to  the  laws  of 
Louisiana,  and  the  laws  of  the  laiter  state  formed  no  part  of 
the  contract;  nor  did  they  attach  upon,  or  control  it,  in  its  con- 
coction.    The  application,  therefore,  of  the  laws  and  proceed- 
ings of  Louisiana  to  a  contract  made  in  South  Carolina,  between 
citizens  of  that  state,  and  annulling  the  contract  at  the  instance 
of  the  debtor,  when  the  creditor  was  beyond  the  control  and 
but  of  the  reach   of  their  jurisdiction,  was  assuredly  a  case 
widely  difTerent  from  that  under  consideration;  and  it  was,  in 
our  apprehension,  correct  to  say  that  the  law  of  Louisiana^ 
having  been  passed  before  the  debt  was  contracted  in  South 
Carolina,  made  no  difference  in  the  application  of  the  princi- 
ple laid  down  in  Slurgea  t.  Grawninahidd,    On  the  whole,  after 
our  laws  of  insolvency  have  been  continued,  with  Tery  little 
variation,  except  as  to  the  act  of  1811,  from  the  period  of  the 
formation  of  the  constitution  of  the  United  States,  after  we 
have  repeatedly  pronounced  regular  and  fair  discharges  under 
ihem,  to  be  vidid  and  effectual  for  such  a  series  of  years;  and 
when  the  cases  decided  by  the  supreme  court  of  the  United 
States  are  so  perfectly  distinguishable  from  the  case  now  pre- 
sented, it  is  too  much  to  ask  this  court  to  take  a  step  in  advance 
of  the  supreme  court  of  the  United  States,  and  to  anticipate 
their  decision  on  a  question  certainly  not  decided.    We  are, 
therefore,  unanimously  of  opinion  that  the  execution  issued  in 
this  case  be  set  aside,  with  costs.     We  reserve  our  opinions 
until  the  next  term,  upon  the  motions  to  set  aside  the  execu- 
tions issued  on  judgments  from  which  the  defendants  were  dis- 
charged under  the  act  of  the  third  of  April,  1811;  and  also 
upon  the  motions  for  leave  to  issue  writs  of  scire  faciaa;  those 
cases  require  more  consideration  than  the  limited  time  of  this 
term  will  enable  us  to  bestow. 

Y^TES,  J.,  not  having  heard  the  argument,  gave  no  opinion* 

Motion  granted. 

The  aathority  of  this  case  is  relied  on  in  Ogden  v.  Saunders,  12  Wheel 
296;  Planter^  Bank  v.  Sharp,  6  How.  U.  S.  328,  showing  that  a  stote  bank- 
rapt  law  to  operate  prospectively  on  oontraota  made  after  its  emaotment^  is 
oonstitatioiia].  On  the  point  that  the  lex  lod  cotUnuituM  govems,  it  is 
in  Cook  V.  Mqfatt,  5  How.  U.  &  81& 
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HaGGERTT   v.  WiLBBB. 
[16  JommoK,  988.] 

Bbbakzno  Opxv  Stobs  to  Lsvt  Exboutzon.— A  aheriff  baa  aathority  to 
break  open  a  store  nnoonnected  with  a  dwdling-hoiiae,  or  not  fonniii^ 
part  of  the  oortOage,  for  the  pnzpoee  of  levying  an  ezeontioo. 

Goods  Bomm  bt  Exboutioh,  When. — ^An  execution  binda  gooda  from  the 
deliTeiy  of  the  writ,  and  the  aheriff  may  take  them,  notwithatanding  a 
sabaeqoent  aaaignment  by  the  defendant,  bat  an  actnal  levy  mnat  be 
made  while  the  writ  is  in  f  oroe. 

Lett  on  Goods,  how  Madb.  —Although  a  aeizore  of  part  of  the  gooda  in  a 
hooae  in  the  name  of  the  whole  will  be  valid,  atQl  the  gooda  mnat  be 
nnder  the  view,  and  within  the  power  of  the  aheriff,  to  oonstitnte  a  good 
levy.  A  proftlaraation  of  a  levy  on  gooda,  looked  np  and  not  in  the 
aheriff'a  view,  ia  no  levy. 

Sfboial  retnm  of  ten  writs  of  fieri  facias  directed  to  the 
sherifEl  Nine  of  the  executions  were  against  Wilber  and  Bamet, 
and  one  against  Henry.  The  question  was  as  to  the  priority  to 
which  the  writs  were  entitled.  The  four  first  executions  were 
delivered  to  the  sheriff  between  the  seyenth  and  fifteenth  of 
January,  1817,  and  the  others  in  July,  August  and  November, 
1817.  The  return  stated,  in  substance,  that  prior  to  the  de- 
livery of  the  four  first  executions  to  the  sheriff,  the  goods  out  of 
which  the  money  in  the  sheriff's  hands  was  made,  had  belonged 
to  Wilber  and  Bamet,  who  were  partners,  but  that  Wilber  had 
withdrawn  from  the  partnership  and  transferred  his  interest  to 
Henry,  who  was  to  pay  his  proportion  of  the  debts;  that  a  cer- 
tain assignment  of  the  goods,  made  by  Wilber  and  Bamet,  hav- 
ing been  adjudged  void,  the  sheriff  made  a  levy  on  them,  by 
virtue  of  the  four  first  executions,  by  going  to  the  store,  in 
which  they  were  locked  up,  and  seizing  some  articles  lying  out- 
side of  it,  and  proclaiming  that  he  levied  on  the  store  and  the 
goods  in  it,  but  that  he  did  not  break  open  or  enter  the  store, 
or  take  any  inventory  of  the  property;  that  Wilber  and  Bamet 
held  the  store,  under  an  unexpired  lease,  for  years;  that  in  No- 
vember, 1817,  the  property  so  levied  on  was  sold  by  the  sheriff 
under  aU  the  executions. 

The  question  was  submitted  without  argument. 

By  Court,  Spbnoxb,  C.  J.  The  first  question  is  whether  there 
was  such  a  levy  under  the  four  first  executions,  as  to  entitle  the 
plaintifb  in  those  cases  to  be  satisfied  the  amount  out  of  the 
sales  of  the  store  and  goods. 

There  can  be  no  doubt  that  the  sheriff  had  authority  to  break 

open  the  store,  and  seize  ^he  goods.     The  privilege  which  the 
Ax.  Dao.  Vosm  vxn— tt 
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twenty-five  dollars,  for  maMng  the  exchange.  This  oommissioD 
exceeded  the  legal  rate  of  interest  upon  four  notes  of  the 
plaintiff,  supposing  them  to  have  been  intended  as  a  loan  of  so 
much  cash.  It  amonnted  to  a  rate  of  interest  of  twelTO  per 
cent.;  and  the  question  is,  whether  this  commission  was  not 
another  name  for  interest  taken  on  a  loan  of  credit,  instead  of 
a  loan  of  cash.  The  statute  of  usury  applies  to  any  loan  at  a 
greater  rate  of  interest  for  forbearance  than  seven  per  cent,  "of 
any  moneys,  wares,  merchandise,  or  other  things  whatsoever." 
The  statute,  therefore,  applies  as  well  to  a  loan  of  notes  on 
usurious  interest  as  to  a  loan  of  cash. 

The  jury  have  found  the  fact  submitted  to  them  by  the  judge 
at  the  trial,  that  the  exchange  of  the  notes  was  for  the  purpose 
of  raising  money  at  a  greater  rate  of  interest  than  seven  per 
cent,  per  annum.  This  fact  appears  to  me  to  establish  beyond 
all  contradiction,  the  charge  of  usury  set  up  by  the  defendant. 
If  that  was  the  object  of  the  parties,  and  the  jury  have  so  found 
it,  then  it  was  a  shift  or  contrivance  to  get  rid  of  the  statute  of 
usury,  and  such  a  shift  or  contrivance  no  court  of  justice  can 
tolerate.  But  the  plaintiff  offered  to  show,  upon  the  trial,  that 
the  charge  of  a  commission  of  two  and  a  half  per  cent,  upon 
the  exchange  of  notes  was  within  the  understanding,  usage, 
and  custom  of  merchants,  and  this  evidence  was  overruled  as 
immaterial  and  useless. 

The  question  on  the  competency  of  this  evidence  appears  to  be 
the  only  point  in  the  case.  If  the  evidence  offered  was  not,  in 
the  judgment  of  law,  material  upon  the  point  of  the  shift  or  con- 
trivance to  evade  the  statute,  then  it  was  improper  and  ought  to 
have  been  rejected.  This  point  appears  to  me  as  dear  and  self- 
evident  as  the.other.  It  was  observed  by  Lord  Chancellor  Lough- 
borough, in  the  case  Ex  parte  Aymworihy  4  Yes.  jun.  678,  that 
the  custom  of  a  trade  to  take  a  discount  above  five  per  cent. 
(or  the  legal  rate  of  interest  in  England),  cannot  authorize  a 
greater  demand  than  five  per  cent.  It  is  perfectly  idle  to  talk  of 
a  custom  of  merchants  to  take  a  commission  above  the  legal 
rate  of  interest  on  the  exchange  of  notes.  The  custom  of  mer- 
chants is  not  applicable  to  such  a  case.  It  is  not  a  matter  of 
trade  and  commerce  within  the  meaning  of  the  law  merchant. 
And  if  there  were  such  a  local  usage  in  New  York,  it  would  be 
null  and  void,  and  could  not  be  set  up  as  a  cover  or  pretext  to 
trample  down  the  law  of  the  land.  The  money-lenders  through- 
out the  country  might  as  well  set  up  a  practice  of  their  own, 
and  then  plead  it  in  bar  of  the  statute.     The  cases  (2  T.  B.  52; 
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1  Bos.  &  P.  144;  17  Yes.  jun.  882;  1  Mao.  &  Sd.  66)  of  the 
allowance  of  a  reasonable  sum  beyond  interest  to  oonntxy 
bankers,  for  exchange  and  remittance  of  the  money  from  a 
distance,  and  the  allowance  of  a  reasonable  sum  for  incidental 
expenses,  or  extra  troable  in  the  partioolar  case;  and  when 
there  was  no  color  of  nsuiy,  have  no  application,  for  they  are 
all  founded  on  distinct  principles.  Here  was  no  remittance  of 
money  from  one  place  to  another,  and  no  extraordinary  ex- 
penses incurred.  The  commission  of  two  and  a  half  per  cent, 
was  not  charged  on  any  such  account;  here  was  nothing 
more  than  a  single  exchange  of  notes,  instead  of  a  loan  of  cash. 
The  compensation  required  for  the  loan  was  twelve  per  cent; 
it  was  exacted  in  the  name  of  a  commission,  instead  of  interest, 
and  this  was  a  clear  evasion  of  the  statute  against  usury.  The 
usage,  therefore,  that  was  offered  to  be  shown  would  not  have 
been  of  any  avail,  if  it  had  been  proved;  for  it  would  have  been 
an  illegal  usage,  and  the  evidence  in  favor  of  it  was  properly 
overruled. 

This,  then,  being  a  clear  case  of  usury,  it  is  not  necessary  for 
me  to  observe  that  it  is  the  duty  of  the  court  to  give  full  effect 
to  the  statute  made  to  suppress  it.  The  counsel  who  argued  this 
cause  on  the  part  of  the  plaintiff,  while  he  acknowledged  this 
to  be  our  duty,  yet,  at  the  same  time  very  ingeniously  arraigned 
the  justice  and  policy  of  the  law.  The  effect  of  the  attack,  if 
weU  founded,  would  naturally  be  to  induce  us  to  look  with  an 
unfavorable  eye  upon  every  plea  under  the  statute  of  usury, 
and  to  lay  hold  of  any  pretext  or  argument,  however  specious; 
such,  for  instance,  as  that  these  were  commissions  only,  and 
not  interest;  or  that  this  was  the  usage  of  the  merchants;  or 
that  here  was  only  the  loan  of  notes,  in  order  to  free  ourselves 
from  the  bondage  of  the  law.  But  this,  I  apprehend,  we  are 
not  at  liberty  to  do.  As  long  as  the  statute  exists  in  full  force, 
we  are  bound  in  all  honest  policy  to  give  it  a  fair  and  manly 
support.  I  will  even  go  further,  and  say  that  I  have  not  been 
able  to  perceive  the  injustice  and  impolicy  of  laws  regulating 
the  interest  of  money;  and  as  the  statute  of  usury  has  been  as- 
aailed  in  our  very  presence,  I  hope  I  may  be  indulged  with  a 
word  or  two  in  its  defense. 

If  we  look  back  upon  history  we  shall  find  that  there  is 
scarcely  any  people,  ancient  or  modern,  that  have  not  had 
usury  laws.  I  believe  there  is  not  a  nation  in  Europe  at  this  day 
without  them.  In  ancient  Rome,  according  to  Tacitus,  Ann. 
lib.  6,  ch.  16,  usury  was  discouraged  in  the  early  period  of  the 
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lepublio  by  the  twelve  tables,  which  redaoed  interest  to  one 
per  cent.  It  was  afterwards  lowered  to  one  half  per  cent.,  and 
finally  abolished  by  the  clamors  of  the  people.  It  was  rerived 
in  the  ages  of  commerce  and  luxmy,  bnt  placed  under  neces* 
sary  restrictions.  Four  or  six  per  cent,  was  the  ordinary  inter- 
est; eight  per  cent,  was  allowed  for  the  conyenience  of  com- 
merce, and  twelve  per  cent,  might  be  taken  for  maritime  has* 
ards,  by  the  laws  of  Justinian;  but  the  practice  of  more  exorbi- 
tant interest  was  severely  restrained. 

The  Bomans,  through  the  greater  part  of  their  histoiy,  had 
the  deepest  abhorrence  of  usury.  They  did  not  derive  their  ob* 
jections  to  usuzy  from  the  prohibitions  in  the  Mosaic  law,  nor 
did  they  hold  it  sinful,  as  the  learned  fathers  of  the  early  and 
middle  ages  of  the  church  have  done;  for  they  knew  nothing  of 
that  law.  The  Roman  law  givers  and  jurists  acted  from  viewa 
of  public  policy.  They  found,  by  their  own  experience,  thai 
unlimited  usuxy  led  to  unlimited  oppression,  and  that  the  extor* 
tion  of  the  creditor  and  the  resistance  of  the  debtor  were  con* 
stantly  agitating  and  disturbing  the  public  peace.  But  it  is  not 
only  the  civilized  and  conmiercial  nations  of  modem  Europe,, 
and  the  sage  lawgivers  of  ancient  Bome,  that  have  r^^ated 
the  interest  of  money.  It  will  be  deemed  a  little  singular  that 
the  same  voice  against  usury  should  have  been  raised  in  the 
laws  of  Ohina,  in  the  Hindoo  institutes  of  Menu,  in  the  Koran 
of  Mahomet,  and,  perhaps  we  may  say,  in  the  laws  of  all  nations 
that  we  know  of,  whether  Greek  or  Imrbarian. 

There  is  one  exception,  however,  that  I  ought  to  notice,  and 
which  is  supposed  to  be  found  in  the  laws  of  Solon,  given  to 
the  Athenian  republic.  This  celebrated  lawgiver  is  said  to  have 
allowed  parties  to  regulate  the  rate  of  interest  by  their  own 
contracts.  When  Solon  was  called  to  make  laws  for  Athens, 
the  state  was  in  complete  anarchy;  and  when  he  was  asked  if 
he  had  provided  the  best  of  laws  for  the  Athenians,  he  replied 
that  he  had  provided  the  best  that  their  prejudices  would  admit 
of.  One  of  his  first  steps  was  to  cancel  all  existing  debts, 
though,  according  to  Plutarch,  life  of  Solon,  it  is  not  certain 
that  he  proceeded  to  this  violent  measure,  for  many  said  thai 
he  did  not  cancel  debts,  but  only  moderated  the  interest.  And 
the  result  of  his  law,  allowing  interest  to  regulate  itself,  I  shall 
give  in  the  words  of  De  Pauw  (Becherches  Philosophiques  sur  les 
Grecs,  6  sect.  §  2).  He  says  that  usage  fixed  the  rate  of  interest 
at  twelve  per  cent,  in  certain  cases,  and  at  eighteen  per  cent, 
in  others,  and  that  **  the  Athenians  regarded  all  those  who  did 
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not  conform  to  this  usage  as  usurers,  that  is,  as  the  most  vile  and 
ignominious  of  mankind.  The  public  voice  which  cried  against 
them,  and  the  profound  contempt  to  which  thej  were  con- 
demned, formed  a  punishment  so  great  that  the  lawgiver  did 
not  deem  it  necessary  to  add  any  other  punishment.''  The 
usage  in  this  case  formed  the  law.  Now,  according  to  this  view 
of  the  fact,  interest  was  limited  at  Athens  as  effectually  and  as 
precisely,  by  this  customary  law,  as  it  would  have  been  by  any 
penal  statute,  and  the  Athenian  commonwealth  is  not  to  be 
•tited  as  a  real  exception  to  the  general  practice  of  mankind. 

The  principal  error  which  has  prevailed  on  this  subject  is  the 
-condemnation  of  any  kind  of  interest,  however  small.  A  host 
^f  great  names,  from  Aristotle  among  the  Greeks,  to  the  mod- 
em civilians,  such  as  Domat  and  Pothier,  might  be  cited,  who 
rank  all  interest  of  money  under  the  name  of  usury,  and  con- 
demn it.  But  the  sense  of  mutual  benefit  has,  on  this  point, 
resisted  with  equal  firmness  the  decrees  of  the  church  and  the 
speculataons  of  philosophers,  and  a  regulated  and  reasonable 
interest  has  had  the  sanction  not  only  of  our  own  municipal 
law,  but  of  the  most  cultivated  and  enlightened  human  reason. 
Grotios,  lib.  2,  c.  12,  sees.  20,  22,  after  discussing  the  question 
whether  usury  be  permitted  by  the  natural  and  divine  law,  con- 
cludes that  a  reasonable  interest  may  be  permitted,  and  he  cites 
Holland  as  an  instance,  in  which  eight  per  cent,  is  the  ordinary, 
and  twelve  per  cent,  the  mercantile,  interest.  But  he  insists 
that  interest  cannot  be  rightfully  permitted  beyond  a  reasonable 
limit.  Non  modacea  sed  modice,  according  to  Heineccius,  in  his 
commentary  on  this  passage,  and  who  admits  that  it  belongs  to 
the  discretion  of  the  lawgiver  to  regulate  the  quantum  of  in- 
terest. He  says,  further,  that  in  Germany,  by  imperial  ordi- 
nances in  1600  and  1654,  interest  at  the  rate  of  five  per  cent, 
was  allowed,  though  the  canons  of  the  church  everywhere  con- 
demned it,  and  higher  interest  is  now  permitted:  Heinec.  Elem. 
Jur.  Germ.,  lib.  2,  tit.  13,  sec.  378;  Elem.  Jur.  civ.  secund.  Ord. 
Pand.,  part 4,  lib.  22,  tit.  1,  sec.  104;  Prolec.  in  Grot.,  uMsupra. 
Puffendorf,  Le  Droit  de  la  nat.  et  desgens,  lib.  6,  c.  7,  examines 
the  subject  at  great  length,  and  with  great  learning,  and  con- 
clude? with  his  approbation  of  those  civil  laws  which  allow  and 
regtdate  interest,  but  do  not  permit  individuals  to  take  just 
what  their  cupidity  would  demand.  Lord  Bacon,  in  one  of  his 
moral  essays  (No.  41),  has  also  discussed  the  question  and  ex- 
amined the  arguments  for  and  against  interest,  with  his  usual 
sagacity,  and  he  concludes  that  two  things  are  to  be  reconciled: 
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'^  The  one/*  to  use  his  own  words,  **  that  the  tooth  of  nsuxy  be 
grinded  that  it  bite  not  too  much;  the  other,  that  there  be  left 
open  the  means  to  invite  moneyed  men  to  lend  for  the  oontinn- 
iDgand  quickening  of  trade;''  and  he  recommends  a  general 
rate  of  interest,  say  five  per  cent.,  for  ordinaxy  cases,  and  a 
higher  rate  of  interest  in  matters  of  trade. 

Can  we  suppose  that  a  principle  of  moral  restraint  of  such 
uniform  and  uniTersal  adoption,  has  no  good  sense  in  it?    Is  it 
altogether  the  result  of  monkish  prejudice?    Ought  we  not 
rather  to  conclude  that  the  provision  is  adapted  to  the  neoessi- 
ties  and  the  wants  of  our  species,  and  grows  out  of  the  natural 
infirmity  of  man,  and  the  temptation  to  abuse  inherent  in  pe- 
cuniary loans?    The  question  of  interest  arises  constantly,  and 
intrudes  itself  into  almost  every  transaction.    It  stimulates  the 
cupidify  for  gain,  and  sensibly  affbcts  the  heart,  and  gradually 
presses  upon  the  relation  of  debtor  and  creditor.    Civil  govern- 
ment is  continually  placing  guards  over  the  weaknesses,  and 
checks  upon  the  passions  of  men,  and  many  cases  might  be 
mentioned  in  which  there  is,  equally  with  usury  laws,  an  inter- 
ference of  the  lawgiver  with  the  natural  liberty  of  mankind 
to  deal  as  they  please  with  each  other.    But  no  person  doubts 
of  the  necessity  and  salutary  efficacy  of  such  checks.    On  the 
same  principle,  that  unlimited  usury  may  be  permitted,  the  law 
ought  to  allow  the  creditor  to  insert  in  his  bond  a  provision  for 
compound  interest,  whenever  the  stipulated  interest  becomes 
due,  and  is  not  paid.    Nay,  parties  ought  to  be  allowed  to 
agree,  that  if  the  condition  of  a  bond  be  not  performed  at  the 
day,  the  penalty  shall  not  only  be  nominally  forfeited,  but 
literally  exacted.    I  should  apprehend,  that  if  these  things  were 
to  be  permitted,  there  would  not  be  strength  enough  in  the 
government  to  support  the  administration  of  justice.    It  is  an 
idle  dream  to  suppose  that  we  are  wiser  and  better  than  the 
rest  of  mankind.    Such  doctrine  may  be  taught  by  those  who 
find  it  convenient  to  flatter  popular  prejudice,  but  the  records 
of  our  courts  are  daily  teaching  us  a  lesson  of  more  humility. 
And  I  apprehend  it  would  be  perilous  in  the  extreme,  to  throw 
aside  all  the  existing  checks  upon  usurious  extortion,  and  abol- 
ish or  traduce  a  law  which  is  founded  on  the  accumulated  ex- 
perience of  every  age. 

The  Roman  commonwealth,  if  we  may  place  reliance  upon 
its  earlier  history,  tried  every  experiment  on  this  interesting 
subject.  The  Romans  had  no  law  regulating  the  interest  of 
money,  and  left  the  parties  to  their  own  contracts,  until  the 


Jan.  1819.]  Dunham  v.  (ioTju>.  329 

law  of  the  twelve  tables,  according  to  Tacitas,  or  the  law  of  the 
tribnnea,  in  the  year  of  Borne,  898,  according  to  Montesquieo. 
The  consequence  was  unceasing  quarrels  between  the  patricians 
and  plebeians,  and  popular  secessions  to  the  mona  Mcer,  in 
which  one  party  pleaded  the  obligation,  and  the  other  the 
severily  of  their  contracta  Interest  was  then  reduced  to  the 
smallest  allowance,  and  finally  abolished,  which  led  to  a  still 
more  frightful  usury,  until  at  last  the  emperors  were  obliged  to 
allow,  but  regulate  and  limit,  the  charge  of  usury.  So  true  it 
is,  according  to  the  president,  Montesquieu,  Esprit  des  Loiz, 
liv.  22,  c.  21,  22,  who  has  discussed  this  subject  at  large,  that 
extreme  laws  produce  extreme  evil,  lea  lois  extremes  dans  le  hien 
fofni  naUre  le  mal  exlreme.  The  Romans,  at  one  time,  had  no 
laws  against  usury,  and  at  another  time  they  allowed  no  interest, 
and  these  are  the  extreme  laws  which  this  celebrated  civilian 
condemns. 

Lord  Bedesdale  said,  in  1803, 1  Sch.  &  Lef.  196,  812,  many 
years  after  Jeremy  Bentham,  to  whom  the  learned  counsel  re- 
ferred for  an  able  defense  of  usury,  had  first  published  his  let- 
ters that  the  statute  of  usuiy  was  founded  on  great  principles 
of  public  policy.  It  was  intended,  he  said,  to  protect  distressed 
men,  by  facilitating  the  means  of  procuring  money  on  reason- 
able terms;  and  by  refusing  to  men  who  sit  idle  as  high  a  rate 
of  interest  without  hazard  as  those  can  procure  who  employ 
money  in  the  hazardous  undertakings  of  trade  and  manu- 
facture. 

I  trust  that  theoretic  reformers  have  not  yet  attained  on  this 
subject  any  decided  victory  over  public  opinion.  Mr.  Bentham 
contends,  that  we  ought  not  so  much  as  to  wish  **  to  see  the 
spirit  of  projects  in  any  degree  repressed."  It  may  be  so;  but 
I  hope  I  may  be  permitted  to  wish  that  the  first  experiments  of 
his  projects  may  not  be  made  within  these  walls.  The  statute 
of  usury  is  constantly  interposing  its  warning  voice  between  the 
creditor  and  the  debtor,  even  in  their  most  secret  and  danger- 
ous negotiations,  and  teaches  a  lesson  of  moderation  to  the  one, 
and  offers  its  protecting  arm  to  the  other.  I  am  not  willing  to 
vrithdraw  such  a  sentinel.  I  have  been  called  to  witness,  in  the 
course  of  my  oiBdal  life,  too  many  victims  to  the  weaknesses  and 
to  the  inflamed  passions  of  men.  All  sudden  and  extreme  re- 
forms are  unwise.  We  ought  not  to  stretch  or  to  amputate,  in 
order  to  make  our  institutions  fit  exactly  to  any  theory.  It  is 
better  to  follow  the  course  and  order  of  Providence,  and  suffer 
oxxr  general  system  of  laws,  like  our  habits,  to  accommodate 
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itself  slowly  to  our  necessities,  and  to  tsij  only  with  the  grad* 
ual  and  almost  imperceptible  progress  of  time  and  experience. 

I  am  accordingly  of  opinion,  that  the  judgment  of  the  sa 
preme  court  ought  to  be  aflSrmed. 

This  being  the  unanimous  opinion  of  the  court  (exoept  lOr. 
Bates,  senator),  it  was  therefore  ordered  and  adjudged,  that  the 
judgment  of  the  supreme  court  be  affirmed;  and  that  the  plaint* 
iff  in  error  pay  to  the  defendant  in  error  his  costs  and  chaigee 
in  and  about  his  defense  in  this  court;  and  it  is  further  ordered, 
that  the  proceedings  and  judgment  of  this  court  be  remitted,  eto. 

Judgment  of  affirmance. 


Anderson  v.  Jaokson. 

[16  Joanos,  882.] 

WoBBS  CoHsmruTZNO  ExBOUTOBT  DxvisB- — ^Whore  a  fiitber  dcivised  two 
tmnDB  to  hu  two  sons  respectively,  and  provided  in  his  will  that  if  either 
flhonld  "depart  this  life  without  lawfal  issue,"  his  sharo  should  go  to 
the  survivor;  and  that  if  both  should  die  without  lawful  iMue^  the  prop- 
erty should  go  to  the  brother  and  sister  of  the  testator;  upon  the  death 
of  one  of  the  sons  without  issue,  it  was  held  that  the  wiU  did  not  create 
an  estate»tail»  especially  since  the  statute  abolishing  entails;  but  that  it 
was  a  good  limitation  over  in  fee,  by  way  of  executory  d0V]8%  to  the 
survivor  on  failuro  of  issue  living  at  the  death  of  either  of  tha  sons. 

EraoTMXNT  for  certain  land.  Plea,  the  general  issue.  The 
supreme  court  gave  judgment  for  the  plaintiff  upon  the  facts 
found  by  a  special  verdict.  Whereupon  the  defendant  brought 
the  case  to  the  court  of  errors.  The  facts  are  stated  in  the  opin- 
ion of  the  chancellor. 

D.  B.  O0den  and  Edrrison^  for  the  plaintiff  In  error. 

21  A.  Emmet  and  Burr,  contra. 

Kmn?,  Chancellor.  This  case  turns  upon  the  oonstmotion  of 
the  will  of  Medcef  Eden,  the  elder.  The  will  was  made  in. 
1798,  and  the  testator  devised  the  premises  in  dispute  to  hia 
son  Joseph,  and  to  his  heirs  and  assigns  foreyer.  He  gave 
other  lands,  in  like  manner,  to  his  son  Medcef,  and  then,  in  a 
Bubsequent  part  of  the  will,  directs,  that ''  if  either  of  his  said 
sons  should  depart  this  life  without  lawful  issue,  his  share  or 
part  shall  go  to  the  survivor;  and  in  case  of  both  their  deaths, 
without  lawful  issue,  then  he  gave  all  the  property  over  to  hia 
brother  and  sister  and  their  heirs."  After  the  testator's  death, 
his  son  Joseph  entered  upon  the  lands  devised  to  him,  and  hav* 
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ing  contracted  debts,  the  premises  were  sold  on  execution  in 
1802,  and  are  now  held  by  the  plaintiff  in  error  under  that  sale. 
In  1813  Joseph  died  without  lawful  issue,  and  his  surviving 
brother,  Medcef ,  claims  under  that  proviso  in  the  will  in  oppo- 
sition to  the  title  of  the  plaintiff  under  the  judgment  and  exe- 
cution. 

This  may  well  be  considered  a  graye  and  important  question, 
demanding  the  utmost  care  and  attention  on  the  part  of  thia 
court;  for  it  was  said  upon  the  argument  that  property  to  the 
value  of  half  a  million  of  dollars  depended  upon  the  decision  to 
be  made  in  this  case.  For  my  part,  I  haye  not  been  insensible 
to  this  great  responsibility  and  to  the  duty  which  it  imposed. 
I  have  studied  the  case  as  far  as  I  was  able,  and  with  a  most 
anxious  desire  to  disooTer,  if  possible,  that  rule  of  construction 
which  is  applicable  to  this  case,  and  which  fonns  a  part  of  the 
established  law  of  the  land. 

Without  the  will,  the  defendant  in  error,  Medcef  Eden,  took 
all  the  property  that  his  brother  Joseph  died  possessed  of,  aa 
his  heir  at  law.  But  Medcef  s  title,  as  heir,  would  not  reach 
the  property  in  question,  because  Joseph  had  in  his  life-time 
charged  it  with  his  debts,  and  suffered  it  to  be  sold  on  execu«> 
tion  by  a  judgment-creditor.  It  is  necessary,  therefore,  for  the 
defendant,  Medcef,  to  claim  under  the  will,  and  this  he  can  da 
only  by  establishing  that  the  proviso  in  the  will,  *'  that  if  either 
of  my  sons  should  depart  this  life,  without  lawful  issue,  his 
share  shall  go  to  the  surviyor,"  was  a  good  limitation  over  to 
him,  by  way  of  executory  devise.  If  he  can  succeed  in  that 
construction,  then  it  follows  that  Joseph  Eden  had  only  the  use 
of  the  estate  during  his  life,  and  could  not  sell  it,  nor  charge  it 
with  his  debts,  and  Medcef  would  take  the  property,  after  his 
brother's  death,  in  spite  of  the  creditors. 

These  executory  devises,  or  limitations  of  estates  by  will, 
haye  some  of  the  inconveniences  of  estates-tail,  as  they  lock  the 
property  up  during  the  period  that  the  contingency  may  hap- 
pen, without  the  power  of  alienation.  Thus  if  the  land  in 
question  was  intended  by  the  will  to  go  at  all  events  to  Medcef, 
if  at  the  time  of  Joseph's  death  he  had  no  issue  then  living,  the 
land  was  locked  up  during  Joseph's  life,  should  he  have  lived 
an  hundred  years,  as  much  as  if  it  had  been  entailed  estate. 
He  could  neither  sell  it,  nor  mortgi^e  it,  nor  contract  debts 
upon  the  credit  of  it,  beyond  his  life  interest,  and  the  land 
would  remain  unalienable  until  after  his  death.  This  operation 
of  executory  devises,  or,  in  other  words,  of  contingent  estates 
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created  hj  will,  tended  to  fetter  real  estate  by  a  species  of  per- 
petuity, and  prevent  them  from  circulating  from  owner  to  owner, 
a?  the  ends  of  commerce,  or  the  exigencies  and  wants  of 
families  might  require.  The  courts  of  justice  have,  therefore, 
wisely  and  steadily  determined  that  they  would  not  permit  these 
executoiy  devises  to  tie  up  properij  beyond  a  moderate  and 
reasonable  period.  They  have  determined  that  the  contingency 
of  an  executory  devise  must  happen  within  a  life  or  liyes  in  be- 
ing, and  twenty-one  years  afterwards.  This  is  the  utmost 
length  to  which  property  can  be  tied  up  by  an  executory  devise; 
and  if  it  attempts  to  go  beyond  that  limit  it  is  void.  This  was 
the  rule  settled  by  Lord  Nottingham  in  The  Duke  of  Norf otitis 
case,  3  Ch.  Cas.  1,  in  1682,  and  the  decision  in  that  case  has 
been  acquiesced  in  uniformly  since. 

This  rule  is  the  cause  of  the  struggle  so  often  seen  in  the 
books,  and  witnessed  in  this  very  case,  about  the  meaning  of 
the  words  ''dying  without  issue,"  and  whether  they  mean  a 
dying  without  issue  living  at  the  yery  time  of  the  death  of  the 
first  taker,  or  whether  they  mean  a  general  or  indefinite  failure 
of  issue.  I  was  surprised  to  hear  it  said,  at  the  argument  of 
this  cause,  that  it  was  not  easy  to  understand  what  was  meant 
by  an  indefinite  failure  of  issue.  There  is  scarcely  a  case  on 
the  subject,  within  the  last  two  Hundred  years,  but  what  men- 
tions or  alludes  to  this  expression,  and  this  extent  of  failure  of 
issue.  A  definite  failure  of  issue  is  when  a  precise  time  is  fixed 
by  the  will  for  the  failure  of  the  issue. 

The  time  is  then  defined  or  definite.  As,  for  instance,  if  the 
will  in  this  case  had  declared  that  the  property  should  pass 
over  to  Medcef ,  if  Joseph  had  no  issue  by  the  first  day  of  Jan- 
uary, 1810;  or  if  instead  of  saying,  in  the  words  of  the  will, 
"  and  if  he  depart  this  life  without  lawful  issue,"  it  had  said, 
**  and  if  my  son,  Joseph,  shall  die  without  having  any  issue 
living  at  the  time  of  his  death,"  there  could  then  have  been  no 
question  but  that  there  was  intended  a  definite  failure  of  issue. 
Now,  a  general  or  indefinite  failure  of  issue  is  a  proposition  the 
yery  converse  of  the  other,  and  means  a  failure  of  issue  when- 
ever it  shall  happen,  sooner  or  later,  without  any  fixed,  certain, 
definite  period  within  which  it  must  happen.  It  means,  when 
the  ibsue  or  the  descendants  of  the  son  shall  become  extinct, 
without  reference  to  any  particular  time  or  any  particular  event. 
An  executory  devise  upon  such  an  indefinite  failure  of  issue  is 
Toid,  because  the  period  when  the  contingency,  on  which  the 
remainder  over  depends,  must  happen,  is  too  remote  or  unoer- 


Jan.  1819.]  Andxbson  v.  Jackson.  333 

iftin.  Sach  an  exeontozy  devise  might  tie  up  properly  for 
generations,  and  lead  to  a  perpetniiy,  or  property  perpetually 
unalienable. 

If  the  words  of  the  law  would,  as  the  law  stood  before  our 
statute  abolishing  entails,  hare  created  an  estate-tail,  then  the 
defendant,  Medcef ,  has  no  title  under  the  will;  for  an  estate- 
tail  necessarily  implies  issue  in  an  indefinite  succession,  and 
the  statute  having  turned  estates-tail  into  estates  in  fee-simple 
absolute,  the  limitation  over  on  failure  of  issue  was  void  as  a 
contingent  remainder.  The  defendant,  Medcef,  must  fail,  then, 
if  the  plaintiff  can  establish  that  Joseph  Eden  would  have 
taken  as  estate-tail  before  1786,  or  if  he  can  establish  that 
these  words,  '*  depart  this  life  without  lawful  issue,''  etc.,  by 
a  settled,  established,  legal  construction,  mean  a  general  or 
indefinite  failure  of  issue. 

It  has  been  repeated  in  the  books,  from  case  to  case,  that  tes- 
tators generally  mean  by  the  words  **  dying  without  issue,"  or, 
"  departing  this  life  without  lawful  issue,"  or  other  words  of 
similar  import,  a  failure  of  issue  at  the  time  of  the  death  of 
the  devisee,  and  that  they  do  not  mean  a  general  or  indefinite 
failure  of  issue.  This  is  said  to  be  the  meaning  of  the  words 
in  common  parlance  or  usage.  I  am  rather  inclined  to  think, 
however,  that  this  notion  of  what  the  testator  intended,  haa 
been  borrowed  by  one  judge  from  another,  without  much  reflec- 
tion or  examination  as  to  its  truth.  I  doubt  the  truth  of  the 
fact.  I  believe  that  when  the  courts  gave  to  those  words  the 
construction  of  an  indefinite  failure  of  issue,  they  did  not  de- 
part from  the  sense  of  the  will.  It  may  be  that  in  many  cases 
the  construction  was  not  what  the  testator  meant,  but  it  may 
equally  be,  that  in  many  other  cases  the  court  would  have  coun- 
teracted his  intention,  if  they  had  adopted  any  other  construc- 
tion. The  intention  generally  is  to  give  the  property  over  to 
third  persons  only  in  event  of  the  son  not  leaving  any  family 
who  may  want  to  enjoy  it.  The  testator  can  have  no  motive  to 
fix  the  precise  period  of  his  son's  death,  as  the  era  at  which  the 
limitation  is  to  be  determined.  He  can  have  no  pressing  in- 
ducement to  fix  any  definite  period.  He  means  to  give  the  prop- 
erty to  his  son,  and  to  his  posterity,  if  he  has  any;  but  if  he  has 
none,  or  if  his  posterity  becomes  extinct,  he  means  then  that 
the  property  shall  go  over  to  the  next  devisee,  who  is  not  so 
cslose  to  him  as  the  son  and  his  posterity,  but  who,  however, 
stands  next  in  his  affections.  This  is  the  popular  and  the 
jrational  meaning,  for  it  is  founded  on  the  dictates  of  the  heart. 
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I  incline  to  think,  that  in  nineteen  cases  out  of  twenty,  the  tes- 
tator really  means  a  general  or  indefinite  f ailnre  of  issue. 

Suppose,  in  the  present  case,  the  two  sons,  Joseph  and  Med* 
cef,  had  died,  leaving  lawful  issue,  and  that  issue  had  died 
within  a  few  days  after  their  respective  deaths,  on  the  defend- 
ant's construction,  the  brother  and  sister  of  the  testator  oould 
not  take  under  the  will.  The  event,  on  that  supposition,  did 
not  happen  on  which  the  devise  over  was  to  take  effect,  for  the 
sons  did  not  die  without  lawful  issue,  but  they  died  leaving 
lawful  issue,  and  so  the  contingency  on  which  the  limitation 
over  depended,  failed.  Could  this  possibly  have  been  the 
meaning  of  Medcef  Eden,  when  he  made  his  will?  Did  he 
mean  that  if  his  sons  left  issue,  and  that  issue  should  survive 
them  only  one  day,  or  one  week,  or  one  month,  or  one  year, 
that  then  the  devise  over  to  his  brother  and  sister  should  be 
void  ?  The  sister  in  that  case  would  have  been  cut  off  entirely; 
for  our  statute  of  descents  would  not  have  reached  the  case, 
and  the  next  heir  of  such  issue,  according  to  the  common  law, 
which  would  have  governed  the  case,  would  have  been  the 
brother  of  the  testator,  and  he  would  have  succeeded  to  all  the 
property,  to  the  entire  exclusion  of  the  sister  of  the  testator. 
It  is  certain  that  this  could  not  have  been  the  testator's  inten- 
tion; and  that  he  did  not  mean  to  confine  the  devise  over  to  the 
event  of  issue  of  his  son's  not  Uving  at  the  precise  moment  of 
their  death.  This  would  have  been  to  cut  off  his  sister's  hopes 
and  bounly,  even  if  that  issue,  then  living,  should  die  the  day 
after.  And  if  he  did  not  mean  such  a  result,  it  follows,  of 
course,  that  the  will  had  reference  to  a  general  or  indefinite 
failure  of  issue. 

The  words  **  dying  without  issue  "  have  a  twofold  meaning, 
said  Lord  Chancellor  Cowper  in  TbrgeU  v.  Orant^  Gilbert's  Eq. 
Bep.  149.  The  one  signifies  a  dying  without  issue  at  the  time 
of  one's  death,  and  the  other  a  dying  vdthout  issue  whenever  ' 
such  issue  fails.  The  latter  construction,  he  says,  is  applied  to 
devises  of  land,  so  as  to  include  all  the  succeeding  issue;  but 
in  the  case  of  a  devise  of  a  lease  for  years,  which  cannot  pos- 
sibly descend  to  issue,  there  is  no  need  of  that  construction, 
and  the  other  prevails.  In  the  case  of  Jeffery  v.  Sprigge^  1 
Cox's  Cases,  62,  where  the  construction  of  an  indefinite  failure 
of  issue  was  applied  to  a  devise  over  on  dying  without  lavrfnl 
issue.  Lord  Thurlow's  words  are:  ''Nor  do  I  know  that  this 
construction  disappoints  the  testator's  intention.  I  rather  think 
he  meant  the  remainder  persons  to  take  whenever  there  should 
be  a  failure  of  issue  of  the  first  taker." 
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There  is  great  weight  in  the  remark  so  frequently  met  with  in 
the  books,  that  in  construing  a  devise,  if  it  be  made  by  words 
which  have  long  received  a  particular  technical  construction^ 
«nd  thus  become  a  rule  of  property,  that  construction  ought  to 
be  observed,  or  we  may  unsettle  the  titles  to  estates  long  held 
«mder  such  a  rule.  Such  rules  become  landmarks,  and  ought  to 
be  preserved,  like  ancient  monuments  or  immemorial  bounda- 
ries to  land.  There  would  be  no  safely  in  the  transfer  of  prop- 
-erty  without  an  adherence  to  these  rules.  It  is  by  the  notoriety 
and  stability  of  such  rules  that  professional  men  can  give  safe 
advice  to  those  who  consult  them,  and  people  in  general  can 
venture  with  confidence  to  buy,  and  to*  trust,  and  to  deal  with 
^each  other. 

There  is  another  obvious  maxim  on  this  sulqect,  and  that  is, 
that  whether  these  executory  devises  be,  or  be  not,  too  re- 
mote, depends  upon  the  construction  which  the  instrument 
ought  to  receive  when  it  was  made,  and  it  is  immaterial  how 
the  fact  actually  turns  out.  The  possibility,  at  the  creation  of 
such  executory  limitations,  that  the  event  upon  which  their  ex- 
istence depends  may  exceed  the  prescribed  limits,  vitiates  them 
from  the  veiy  beginning.  If  the  words  do  not  confine  the  will 
at  its  commencement,  and  by  clear,  distinct  demonstration,  to  a 
failure  of  issue  within  the  restricted  time,  the  executory  devise 
is  absolutely  void.  Nothing  which  happens  afterwards  can 
vaiy  the  construction. 

Having  given  these  preliminary  explanations  in  order  to  be 
better  understood  in  so  dry  and  technical  a  discussion,  I  now 
proceed  to  consider  whether  Joseph  Eden  would  not  have  taken 
an  estate-tail  under  this  will,  according  to  the  law  as  it  was 
known  and  understood  when  our  act  was  passed  abolishing 
entails,  and  whether  the  words  of  the  will  do  not,  by  a  settled 
construction,  import  an  indefinite  failure  of  issue. 

The  act  of  the  twenty-third  of  February,  1786,  abolishing 
entails,  declared  **  that  in  all  cases  where  any  i>erson  would,  if 
the  act  had  not  been  passed,  at  any  time  thereafter  become 
seised  in  fee-tail  of  any  lands,  by  virtue  of  any  devise  before 
made,  or  thereafter  to  be  made,  such  person,  instead  of  becom- 
ing seised  thereof  in  fee-tail,  shall  be  deemed  and  adjudged  to 
become  seised  thereof  in  fee-simple  absolute."  If,  then,  Joseph 
liden  would  have  taken  an  estate-tail  under  the  will,  provided 
the  act  of  1786  had  not  been  passed,  he  must  now  be  adjudged 
to  take  an  estate  in  fee-simple  absolute.  The  statute  is  imper- 
ative, and  renders  it  the  duty  of  the  court  so  to  adjudge  in 
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every  such  case.  This  leads  us  to  the  inquiry  as  to  what  estate 
Joseph  Eden  would  have  taken  under  the  will,  as  the  law  stood 
when  the  act  of  1786  was  passed.  The  statute  puts  that  ques- 
tion upon  the  court,  and  we  must  answer  it.  We  are  bound  to 
adjudge  that  Joseph  Eden  took  a  fee-simple  absolatey  provided, 
he  would  have  taken  an  estate-tail,  had  not  estates  tail  been 
abolished. 

The  act  of  1786  was  drawn  with  great  skill  and  care,  and  it 
is  one  of  the  best  digested  laws  on  our  statute  book.  In  the 
three  subsequent  revisions  of  our  laws,  it  vras  left  untouched, 
and  I  hope  it  will  long  continue  undisturbed,  as  a  monument 
of  the  wisdom  and  discretion  of  the  civilians  and  patriots  who 
then  swayed  our  pubUo  councils.  The  statute  evidently  shows 
a  solicitude  in  the  legislature  to  preserve  the  landmarks  of  real 
property  as  they  had  become  settled  by  time  and  a  oouise  of 
judicial  decisions.  To  know  whether  a  person  was  to  take  an 
estate  in  fee-simple  under  a  deed  or  will,  we  are  only  to  inquire 
whether  he  would  have  taken  an  estate-tail,  without  the  act; 
and,  if  that  be  onoe  ascertained,  then  we  are  to  adjudge  aooord- 

ingly. 

In  obedience  to  this  statute,  I  now  proceed  to  examine 
whether  Joseph  Eden  would  not,  as  the  law  stood  before  1786, 
have  taken  an  estate-tail.  By  the  ancient  common  law,  if  a 
grant  of  land  was  made  to  a  man,  and  '*  the  heirs  of  his  body,*' 
the  descent  of  the  estate  was  confined  to  the  heirs  so  described, 
and  could  not  go  to  the  collateral  heirs.  So,  if  the  grant  had 
been  made  to  him  and  the  heirs  male  of  his  body,  it  excluded 
not  only  all  collateral  heirs,  but  the  females  in  the  lineal  line. 
Nor  could  the  grantee  alienate,  so  as  to  defeat  the  succession* 
But  to  give  facility  to  alienations,  the  courts,  at  length,  held 
that  estates  of  such  limited  succession  were  conditional  fees, 
and  that  as  soon  as  the  grantee  had  issue,  the  condition  was 
fulfilled,  and  the  grantee  might  sell  his  land  or  forfeit  it,  or 
charge  it  with  incumbrances. 

So  stood  the  law  in  the  year  1285,  when  the  statute  of  entail- 
ments, commonly  called  the  statute  de  donis,  was  passed  in  the 
thirteenth  year  of  King  Edward  I.,  and  this  is  the  statute  which 
was  in  force  here,  until  our  legislature  passed  the  act  abolish* 
ing  entails.  The  recital  to  that  statute  stated,  as  a  reason  for 
passing  i^^  that ''  where  one  giveth  land  to  another,  and  the 
heirs  of  his  body,  it  seemed  very  hard  to  the  grantors  and  their 
heirs,  that  their  will  expressed  in  the  grant  should  not  be  ob* 
served.    Instead  of  which,  after  issue  bom,  the  grantee  had 
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power  to  aliene  his  land  contraiy  to  tbe  mind  of  the  giver,  and 
oontraiy  to  the  form  of  the  gift."  The  statute  then  ordained 
**  that  the  will  of  the  giver,  accordiog  to  the  form  in  the  deed 
of  gift  manifestly  expressed,  should  be  observed,  so  that  those 
to  whom  the  land  was  given  under  such  condition  shall  have  no 
power  to  aliene  the  land  so  given,  but  it  shall  remain  unto 
the  issue  of  them  to  whom  it  was  given,  after  their  death,  or 
shall  revert  to  the  donor  or  his  heirs,  if  issue  fail." 

Under  this  statute  a  series  of  judicial  decisions  were  made, 
arising  upon  deeds  and  wills,  establishiug  when  and  by  what 
words,  an  estate-tail  was  created,  within  the  meaning  and  oper- 
ation of  that  statute.  These  decisions,  as  we  may  well  suppose, 
are  very  numerous,  and  occupy  a  space  of  five  hundred  years  in 
the  busy  afiairs  of  mankind  between  the  passing  of  that  statute 
and  the  act  of  our  legislature  aboUshiDg  entails.  I  shall  notice 
only  a  few  of  the  most  important  cases,  but  sufficient,  I  apprehend, 
to  show  the  uniform  ooustruction  of  certain  words  creating  an 
estate-tail,  and  the  steady  hand  with  which  the  courts  uphold 
the  construction,  in  order  to  render  the  rules  of  property  known 
and  certain.  It  was  the  command  of  the  statute  that  probably 
led  the  courts  to  give  a  uniform  construction  to  the  words  in  a 
deed  or  vrill,  ''dying  without  issue;''  for  the  statute  said  that 
the  land  should  remain  unto  the  issue  of  the  grantee  until  such 
issue  fail. 

In  a  case  in  the  Book  of  AsBice,  36  Ed«  HI.,  pi.  14,  lands  were 
given  by  deed  to  B.  and  his  heirs,  forever,  provided  B.  ''had 
issue  of  his  body"  begotten,  and  if  he  "died  without  heir  of  his 
body"  the  land  was  to  revert  to  the  donor  and  his  heirs.  B. 
died  without  issue,  and  the  question  was,  whether  B.  took  an 
estate-tail  or  a  fee-simple;  the  suit  was  between  the  collateral 
heir  of  B.  and  the  heir  of  the  donor,  and  the  K.  B.,  adjudged 
that  B.  took  an  estate  tail.  This  is  the  earliest  case  we  meet 
with  under  the  statute  de  donia^  and  there  is  considezable  anal* 
ogy  between  that  case  and  the  present  one,  though  that  case 
arose  under  a  deed  long  before  the  statute  of  wills.  In  that 
case  B.  had  had  a  deed  to  him  and  his  heirs  forever,  as  in  the 
present  case  the  devise  is  to  Joseph  Eden  and  his  heirs  forever; 
but  in  that  case  it  was  provided  that  "  if  B.  died  without  heirs 
or  issue  of  his  body"  tbe  land  was  to  revert,  and  this  was  held 
to  cut  down  the  fee-simple  to  a  fee-tail.  So,  in  the  present  case, 
it  was  provided  that  if  "  Joseph  should  depart  this  life  without 
lawful  issue"  his  share  was  to  go  to  the  survivor.  To  die  with-, 
out  issue  of  his  body,  and  to  depart  this  life  without  lawful 
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issue,  appear  to  me  to  be  quite  synonymous  and  to  demand  the 
same  construction.  If  B.  took  an  estate-tail  under  that  deed,  I 
should  think  that  Joseph  Eden  took  an  estate-tail  under  this 
will,  unless  the  rules  of  construction  have  been  since  altered, 
or  the  same  rules  do  not  apply  to  deeds  and  wills. 

I  proceed,  then,  to  show  what  has  been  the  construction  of 
such  language  in  wills,  since  the  passing  of  the  statute  of  wills; 
and  several  cases  of  this  kind  arose  in  the  time  of  James  I.  In 
Sonday's  cane,  9  Co.  127,  it  was  resolved  that  if  a  man  devise 
lands  to  his  son  T.,  but  if  he  have  no  issue  male,  his  son  B. 
shall  have  it;  this  was  the  same  as  if  he  had  said,  if  T.  die  with- 
out male  issue,  which  words  are  sufficient  to  create  an  estate- 
tail.  So,  again,  in  the  case  of  King  v.  BumbaU^  Cro.  Jac.  448,  a 
devise  of  lands  was  to  the  wife,  for  Ufe,  the  remainder  to  his 
three  daughters,  equally  to  be  divided,  and  if  any  of  them  die 
before  the  others,  then  the  others  to  be  her  heirs,  and  if  they 
all  die  vdthout  issue,  remainder  over.  It  was  held  that  the 
daughters  took  vested  estates-tail.  Here,  then,  were  two  cases 
in  the  time  of  James  I.,  arising  under  a  will,  in  which  it  was 
held  that  a  devise  to  a  person,  and  if  he  die  without  male  issue, 
or  die  vdthout  issue,  then  remainder  over  to  another,  this  gave 
him  an  estate-tail.  This  is  the  same  rule  of  construction  ap- 
plied to  wills,  which  was  originally  applied  to  a  deed,  and  the 
cases  are  entirely  applicable  to  the  one  before  us,  for  to  '*de- 
part  this  life  without  lavrful  issue"  is  the  same,  precisely,  as  to 
''die  without  issue."  There  is  no  possible  difference  in  the 
meaning. 

The  next  ease  in  point  of  time  is  that  of  Fetta  v.  Brown,  Cro. 
Jac.  690,  which  arose  only  two  years  after  the  case  already 
cited,  and  before  the  same  judges.  This  case  has  been  greatly 
relied  upon  in  support  of  the  judgment  of  the  supreme  court, 
and  it  has  been  cited  to  prove  that  Joseph  Eden  took  by  the 
will  not  an  estate-tail,  but  an  estate  in  fee,  on  which  the  limita- 
tion over  is  good,  by  way  of  executoxy  devise.  The  testator  in 
this  case  devised  his  land  to  his  son  T.  and  his  heirs  forever, 
paying  to  his  brother  B.  twenty  potmds,  when  of  age;  and  if 
T.  died  without  issue,  living  W.  his  brother,  then  the  devise 
was  to  W.  and  his  heirs  and  assigns,  he  paying  the  twenty 
pounds  to  B.  The  K.  B.  held  that  T.  took  an  estate  in  fee,  and 
not  an  estate-tail,  and  they  relied  on  the  fact  that  he  was  di- 
rected to  pay  the  legacy  to  B.,  which  implied  a  fee,  and  because 
the  clause,  if  he  died  without  issue,  was  not  absolute,  and  in< 
definite,  for  the  will  added,  if  he  died  without  issue  living  W. 
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"  He  might  sarviye  W.,  or  haye  issue  alive  at  the  time  of  his 
death,  living  W.,  in  which  cases  W.  should  never  have  it,  but 
he  was  only  to  have  it  if  T.  died,  without  living  W." 

This  case  of  Pells  v.  Brovm  was  decided  upon  the  strong  and 
peculiar  expressions  in  the  will,  showing  that  the  testator 
•dearly  and  decidedly  referred  to  his  son's  death  as  the  period 
which  was  to  determine  the  contingency  of  the  executoiy  de- 
vise. The  court  say  that  the  words,  and  ''if  he  died  without 
issue,"  were  not  indefinite,  because  they  were  qualified  with  a 
•contingency  in  that  case,  viz.,  if  he  died  without  issue  "  living 
William."  The  case,  therefore,  has  never  been  deemed  to  have 
luiy  authority  beyond  such  a  special  case.  We  have  seen  that 
the  same  court  only  two  years  before  decided  that  "  dying  with- 
out issue,"  made  an  estate-tail;  and  we  find  also  that  the  same 
•court,  with  a  part  of  the  same  judges,  only  five  years  afteiy 
wards,  in  Chadoch  v.  Cowley^  Cro.  Jac.  695,  made  a  similar 
•decision.  In  that  case  there  was  a  devise  of  lands  to  A.  and 
B.  severally  in  fee,  and  that  the  ''  survivor"  should  "be  heir 
to  the  other,  if  either  of  them  died  without  issue,"  and  the 
-court  held  that  A.  and  B.  took  estates-tail  with  cross-remain* 
ders  over  in  fee.  The  last  case  is  like  the  present  in  almost 
«Tery  particular.  In  both  cases  there  were  devises  to  the  two 
Bons  severally  in  fee,  and  in  both  cases  the  survivor  was  to  take 
if  the  other  died  without  issue.  In  the  case  in  Oroke,  the  sur- 
^ving  brother  was  to  take  if  the  other  **  died  without  issue." 
In  the  present  case  the  surviving  brother  was  to  take  if  the 
other  "  departed  this  life  without  lawful  issue."  Here,  then, 
are  two  cases,  in  two  distant  ages,  so  pezf  ectly  alike  that  the 
'wit  of  man  cannot  create  a  distinction;  it  would  seem,  then, 
to  be  inevitable  that  the  one  case  must  be  an  authority,  for  the 
-construction  of  the  other.  The  court  in  that  case  observed 
that  if  the  devise  had  been,  that  if  he  had  died  without  issue, 
in  the  life  of  the  other,  or  before  such  an  age,  that  then,  per- 
Adventure,  there  might  have  been  a  contingent  estate,  but  when 
the  words  were  that  the  survivor  should  be  heir  to  the  other, 
if  he  died  without  issue,  the  interest  was  an  absolute  vested 
^estate-tail. 

It  is  worthy  of  notice,  that  the  court  here  speak  of  the  in- 
-iention  of  the  testator  to  create  an  estate-tail,  with  an  indefinite 
failure  of  issue;  and  this  case  shows  that  the  preceding  case  of 
Pella  V.  Brown  had  not  altered  the  general  tenor  of  the  rule  of 
'Construction  on  this  point.  Here  I  cannot  but  notice  that  it 
lias  been  veiy  much  the  fashion,  in  some  late  cases,  to  eulogize 
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this  case  of  PeOs  t.  Brown  ;  and  I  apprehend  the  enoomium  has 
been  entirely  borrowed  from  what  Lord  Kenjon  said  in  PoUer 
T.  Bradley,  8  T.  B.  146,  where  he  extols  the  case,  and  as  I  thick 
Terj  unnecessarily  and  very  extravagantly,  as  the  magna  charia 
of  this  branch  of  the  law.  Nay,  he  says  tiiat  doctrine  has  never 
since  been  doubted.  We  find,  however,  in  Joy  v.  Joy,  Styles 
274,  in  the  year,  1651,  it  is  asserted  that  there  was  so  much  ap- 
parent inconvenience  in  that  case  that  the  court  was  afterwards 
divided,  and  that  it  had  ever  since  been  disputable;  and  it  was 
said  by  Mr.  Latch,  that  it  was  adjudged  upon  solemn  argu- 
ment at  the  bar  and  on  the  bench,  contrary  to  the  judgment 
in  PdU  V.  Broum,  So,  afterwards^  in  Pbinhel  v.  Bomes,  1 
Sid.  47,  it  was  observed  by  the  court  of  E.  B.  that  although 
the  case  of  PeUa  v.  Brawn  was  not  by  them  denied,  yet  that  the 
case  had  never  been  well  approved,  and  that  it  was  dangerous 
to  enlarge  such  executory  devises,  which  could  not  be  barred, 
seeing  that  they  tend  to  support  perpetuities.  We  find,  also, 
in  the  celebrated  case  of  the  Duhe  of  Norfolk,  8  Oh.  Oaa  1,  thai 
Chief  B.  Montague  suggests  a  doubt  whether  the  case  of  PcOm 
V.  Brown  be  good  law,  and  Lord  Ohancellor  Nottingham  takes 
occasion  to  support  it,  by  referring  to  a  prior  case  of  Hmde  t. 
Ly(m,  in  Leonard.  It  is  not  my  purpose  to  interfere  with  the 
authority  of  the  case  of  PeOs  v.  Brown,  but  how  Lord  Een- 
yon's  eulogy  upon  that  case  can  be  reconciled  with  these  subse- 
quent doubts  and  strictures,  I  leave  to  those  who  have  chosen 
to  adopt  his  lordship's  words,  to  explain. 

But'  to  proceed*  with  the  cases:  The  next  that  I  shall  eite  ib 
that  of  Holmes  v.  Meynel,  T.  Baym.  452,  in  the  88  of  Car.  n. 
The  devise  there  was  to  two  daughters  and  their  heira^  equally 
to  be  divided  between  them,  and  in  case  they  happened  to  die 
without  issue,  devise  over  to  F.  It  was  held  by  the  E.  B.  that 
the  daughters  took  several  estates  tail;  for  though  the  deviae 
was  to  them  and  their  heirs  in  the  beginning,  yet  when  the  will 
afterwards  said,  '*  and  if  they  die  without  issue,''  it  showed  that 
the  word  heirs  was  intended  heirs  of  their  bodies,  and  when  the 
issue  of  one  failed,  the  other  took,  by  way  of  cross-remainder. 
This  is  a  case  also  exceedingly  analogous  to  the  one  before  us. 

In  FoHh  V.  Chapman,  1  P.  Wms.  663,  which  was  in  1720,  the 
devise  was  of  both  real  and  personal  estate  to  A.  and  B.,  and  if 
either  should  "  depart  this  life  and  leave  no  issue  of  their  re- 
spective bodies,"  then  a  devise  over  of  the  leasehold  property. 
Sir  Joseph  Jelqrll  here  held  that  even  the  devise  over  of  the 
personal  property  was  void,  as  being  on  on  indefinite  failure  of 
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lifae;  bat  on  appeal  to  the  chanoellor.  Lord.  Maodesfield,  a 
distinotion  was  taken  between  such  an  execntoiy  devise  of  real 
and  personal  property;  and  that  in  the  former  case,  the  words 
"  dying  without  issue  "  made  an  estate-tail,  because  the  words 
meant  an  indefinite  failure  of  issue;  but  that  in  respect  to  per- 
sonal property,  which  was  transient  and  perishable,  the  testator 
could  not  haye  intended  a  general  failure  of  issue,  and,  there- 
fore, in  regard  to  that  species  of  property,  the  testator  must 
have  meant  without  issue  at  the  death  of  the  first  taker. 

This  distinction  has  been  recognized  in  many  subsequent 
cases,  and  particularly  by  such  high  authorities  as  Lord  Hard- 
wicke.  Lord  Mansfield,  and  Lord  Eldon:  8  Atk.  288;  2  Yes.  125, 
180,  610;  Cowp.  410;  9  Yes.  197,  203.  But  even  in  respect  to 
such  a  bequest  of  personal  property,  there  is  much  difference 
between  the  cases:  Beauclerk  v.  Dormer,  2  Atk.  808;  Hughes  t. 
Sayer,  1  P.  Wms.  684;  HichoUa  t.  Skinner,  Free,  in  Ch.  628; 
IKchoUa  ▼.  Hooper,  1  P.  Wms.  198;  Bigge  t.  Bendey,  1  Bro.  188; 
2  Feame,  by  Powell,  259;  KeUy  v.  Fowler,  6  Bro.  P.  0.  809; 
Atkinson  y.  Hutchinaon,  3  P.  Wms.  258;  and  I  think  the  weight 
of  authority  decidedly  is,  that  the  words  **  dying  without  issue,'' 
standing  without  other  circumstances  of  intention,  mean  here, 
also,  a  general  or  indefinite  failure  of  issue,  and  that  the  limita- 
tion oyer  would  be  void.  But  we  have  nothing  to  do,  at  present, 
with  the  cases  touching  personal  property.  It  is  sufficient  to 
observe,  that  all  these  cases  agree,  that  as  to  a  devise  of  real 
property,  the  words  mean  an  indefinite  failure  of  issue,  and 
Lord  Thurlow  says,  there  is  not  a  case  in  the  law  (and  he  said 
there  were  fifty-seven  cases  on  the  point),  which  does  not  hold 
that  such  a  limitation  over,  after  those  general  words,  **  dying 
without  issue,"  is  too  remote,  and  consequently,  void. 

But  I  hasten  to  mention  a  few  more  prominent  cases,  as  be- 
ing requisite  to  show  the  steady  progress  lAud  firm  step  of  the 
English  courts  in  one  and  the  same  direction.  In  Brice  v.  Smilh, 
Willes,  1,  decided  by  Lord  Chief  Justice  Willes  in  1787,  the  de- 
vise was  to  A.  and  to  his  heirs  forever,  and  if  he  should  ''  die 
without  issue,"  then  to  his  right  heirs,  and  it  was  held  that  A. 
took  an  estate-tail.  In  this  case,  the  chief  justice  observed, 
that  *'  it  cannot  be  doubted  now,  after  so  many  solemn  resolu- 
tions, but  that  if  a  man  devise  an  estate  to  A.  and  his  heirs,  and 
afterwards,  in  his  will,  gives  his  estate  to  another,  in  case  A. 
*'  dies  without  issue,"  that  those  subsequent  words  reduce  A.'s 
estate  to  an  estate-tail."  And  afterwards,  in  Hope  v.  Taylor,  1 
Burr.  268,  Lord  Mansfield  thought  it  a  clear  point,  that  the 
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words,  **  dying  without  issue  lawfully  begotten/'  in  a  devise  of 
land,  created  an  estate-tail. 

We  ought  constantly  to  bear  in  mind,  as  we  go  along,  thai 
all  these  cases  are  perfectly  in  point,  for  in  the  present  case  an 
estate  in  fee  was  first  given  to  Joseph  Eden,  and  then  came  the 
words,  ''if  he  depart  this  life  without  lawful  issue."  What 
English  court,  for  the  last  three  hundred  years,  would  have 
hesitated,  for  one  moment^  in  saying  this,  then,  must  be  an 
estate-tail. 

Again,  in  Dae  y.  Fonnereau,  Doug.  504,  which  was  in  the 
year  1780,  Lord  Mansfield  asked  the  learned  and  experienced 
sergeant  Hill,  whether  he  had  ever  been  able  to  find  a  case  of 
real  property  where  the  court,  on  the  words,  **  in  default  of 
such  issue,"  had  restricted  the  words  to  issue  Uving  at  the 
death  of  the  first  taker;  and  Lord  Mansfield  afterwards  said, 
*  in  the  name  of  the  court,  that  they  could  find  no  case  where, 
in  a  will  of  real  property,  the  court  had  confined  the  failure  of 
issue  to  the  life  of  the  ancestor. 

We  have  now  traced  the  history  of  the  English  law  on  the 
question  through  i^  series  of  the  most  important  decisions  (for 
I  have  noticed  only  the  most  striking),  from  the  reign  of  James 
I.  down  to  the  time  of  the  passing  of  the  first  act  of  our  legis- 
lature, in  1782,  abolishing  entails;  and  what  can  we  suppose 
the  legislature  meant  by  fee-tails,  when  they  required  the  courts 
to  adjudge,  that  whoever  would  thereafter,  without  that  act,  bj 
virtue  of  any  devise,  have  been  seised  in  fee-tail,  shall  be 
deemed  Imd  adjudged  to  be  seised  in  fee-simple  absolute? 
Surely,  they  had  reference  to  this  settled,  uniform,  universal 
sense  of  the  then  existing  law  on  the  construction  of  vnlls. 
These  rules  of  construction  had  become  axioms  of  law.    Thej 
constituted  a  part  of  title  to  land.    They  were  the  guards  and 
land-marks  of  freehofd  estates,  held  under  wills.    They  were 
well  known  to  those  distinguished  revolutionary  lawyers  who 
framed  that  law.     They  had  regulated  the  title  by  devise  in 
their  day,  and  in  that  of  their  ancestors,  and  as  far  as  the  leg- 
islature could  dictate,  those  maxims  and   rules  were  to  be 
transmitted  to  posterity:  El  naii  naiorum  el  qui  nascerUur  al> 
iUis. 

If  we  follow  the  course  of  the  English  decisions  since  the 
year  1782,  we  shall  find  that  the  rule  of  construction  creating 
an  estate-tail,  by  will,  has  been  stea^dily  continued  to  this  day. 
lu  Denn  v.  Slater,  6  T.  B.  335,  there  was  a  devise  to  B.;  and  if 
he  "  died  without  male  heir,"  then  to  C.  and  his  heirs,  and 
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Lord  Kenjon  said  it  was  dear,  from  all  the  cases,  that  B.  took 
an  estate-taiL  So  in  Doe  t.  Bivers,  7  T.  B.  276,  the  demise  was 
to  A.  and  her  heirs;  and  if  she  should  **  die  without  issue/' 
then  over  to  others;  and  it  was  held  that  A.  took  an  estate-tail. 
Afterwards,  in  Doe  t.  Ellis,  9  East,  382,  there  was  a  devise  to 
T.  and  his  heirs  and  assigns,  forever;  but  if  he  should  ''  die 
without  issue,"  then  to  a  third  person  in  fee.  It  was  held  that 
T.  took  an  estate-tail,  and  Lord  EUenborough  observed  that 
the  general  rule  was  dear  that  the  words  must  be  construed  to 
mean  a  general  failure  of  issue.  He  adopted  the  remarkx>f 
Lord  Thurlow,  that  the  general  words  were  to  be  *'  varied  only 
by  droumstances  arising  on  fair  demonstration;"  and  he  said, 
that  to  consider  the  words  as  importing  a  dying  without  issue, 
at  the  time  of  the  death  of  the  devisee,  would  be  against  all  the 
cases. 

The  next  case  I  shall  refer  to  is  JjBnny  v.  Agar,  12  East,  253, 
which  is  as  late  as  1810;  it  is  a  very  strong  case  on  the  point, 
and  one  that  asserted  and  adjudged  that  the  testator  clearly  in- 
tended an  indefinite  failure  of  issue.  The  devise  was  to  a  son 
in  fee,  upon  condition  that  he  paid  a  legacy  to  a  daughter,  and 
on  default,  then  to  her  in  fee;  and  ''in  case  the  son  and 
daughter  both  died  without  leaving  any  child  or  issue,  then  the 
testator  devises  the  inheritance  over  to  his  cousin.  It  was  held 
that  the  devise  over  was  not  an  executory  devise,  but  a  re- 
mainder, limited  after  successive  estates-tail;  and  Lord  Ellen- 
borough  said  the  intention  there  was  clear  that  the  devise  over 
was  not  to  take  effect  until  the  issue  of  the  son  and  daughter 
were  extinct.  The  other  judges  of  the  king's  bench  expressed 
themselves  to  the  same  effect.  Le  Blanc,  J.,  said  there  was  no 
case  where  the  words  *'  dying  without  leaving  issue/'  had  been 
adjudged  to  mean  **  without  leaving  issue  at  the  time  of  the 
death;"  and  Bayley,  J.,  said  that  to  construe  the  words  as 
referring  to  an  indefinite  failure  best  answered  the  intent. 
The  words  must  be  construed  as  narrowing  the  devise  in  fee  in 
the  first  part  of  the  will  to  an  estate-tail,  unless  it  appeared 
clearly  to  have  been  the  testator's  intention  to  look  to  the  event 
of  a  dying  without  leaving  issue  at  the  time  of  his  son's  death, 
instead  of  an  indefinite  failure  of  issue.  He  then  supposed  the 
case  that  the  son  had  died  leaving  issue,  and  which  issue  had 
died  immediately  after,  and  concluded  that  it  could  not  be  the 
testator's  meaning  that  the  devise  over  should  in  such  an  event 
absolutdy  fail;  and  yet  it  must  have  failed  if  the  contingency 
depended  on  the  son's  dying  without  leaving  issue  si  the 
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moment  of  his  death.  The  meaning  was,  and  as  I  have  already 
obBerved,  the  meaning  in  most  cases  is,  that  the  devise  over 
shall  take  effect  when  the  son  dies  and  his  issue  fails^  let  it  fail 
when  it  may,  whether  before,  or  at»  or  after  the  son's  death; 
and  this  is  what  we  understand  by  an  indefinite  failure  of  issue. 

If  we  pass  from  the  decisions  in  the  courts  of  law  to  the  late 
decisions  in  the  English  chancezy,  we  shall  meet  with  the  same 
acknowledged  rule.  Thus  in  Kirkpatrick  t.  Elpairick,  13  Yes. 
476,  which  was  in  1807,  the  case  arose  on  a  will  of  personal 
property,  which  is  not  applicable;  and  besides  the  inclination 
of  the  courts  has  been  there  to  confine  the  contingency  on  which 
the  bequest  over  was  to  take  place,  to  the  death  of  the  first 
taker;  for  it  is  not  probable  that  a  testator  could  have  intended 
any  very  remote  limitation  of  fluctuating  personal  property; 
yet  eren  there,  the  counsel  for  the  plaintiffs  admitted  that  the 
words  '*  dying  without  issue,"  had  received  an  established  judi- 
cial sense,  and  unless  controlled  by  the  intention  appearing 
from  other  parts  of  the  will,  they  must  be  understood  as  an  in- 
definite failure  of  issue.  The  counsel  on  the  other  side  insisted 
that  the  intention  even-there  was  according  to  that  construction, 
and  that  the  testator  meant  to  give  the  property  over  only  in 
the  event  of  the  son  not  having  a  family  who  might  want  it,  and 
that  he  could  not  have  had  the  extraordinary  intention  that  if 
one  son  should  die  leaving  issue,  the  bequest  over  to  the  sur- 
viving son  should  at  all  events  fail,  and  the  property  go  to  some 
remote  relation,  though  the  issue  should  not  happen  to  sur- 
vive the  parent  for  a  month. 

This  case  was  determined  upon  the  particnlar  provisions  in 
the  will,  and  did  not  touch  the  point  on  the  effect  of  the  gen- 
eral words,  **  dying  vdthout  issue,"  and  I  have  only  referred  to 
it  as  evidence  of  the  sense  of  the  profession  on  the  subject.  But 
Barlow  v.  SUUer,  17  Yes.  479,  decided  in  chancery  in  1810,  is 
4iuite  applicable  to  the  present  case.  The  devise  there  vvas  of 
real  and  personal  estate  to  a  daughter  and  her  heirs  forever, 
but  in  case  she  **  died  without  issue,"  then  to  the  nephews  and 
nieces;  and  the  part  of  0.,  one  of  thd  nieces,  was  only  for  life. 
Upon  this  case  the  master  of  the  rolls  said  it  was  settled  that 
unless  there  are  expressions  or  circumstances  from  which  it 
can  be  collected  that  those  words  were  used  in  a  more  confined 
sense,  they  were  to  have  their  legal  signification,  viz.,  death 
without  issue  generally;  and  that  in  that  case  there  were 
no  circumstances  or  expressions  to  limit  the  generality  of 
the  words  from  a  failure  of  issue  indefinitely,  to  a  failure  of 
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issue  at  the  time  of  the  death.  The  limitation  over  was,  there- 
fore, held  to  be  too  remote,  and  the  daughter  took  an  estate- 
tail. 

The  case  here  cited  is  much  in  point  with  the  one  before  us. 
It  is  a  much  stronger  case;  for  there  were  drcumstanoes  in  that 
will  against  the  construction  of  an  indefinite  failure  of  issue, 
which  do  not  exist  in  the  present  case.  The  remainder  over  to 
one  of  the  nieces  was  for  life,  and  it  might  reasonably  haye 
been  supposed  that  the  testator  could  not  have  contemplated  a 
devise  over  to  one  of  his  nieces  for  her  life  only,  after  an  event 
probably  so  remote  as  an  indefinite  failure  of  issue  in  his 
daughter.  But  the  master  of  the  rolls  replied  that  such  a  cir- 
cumstance had  never  altered  the  construction.  The  failure 
might  happen  during  the  life  of  the  niece,  and  that  chance  was 
given  to  her. 

The  last  case  I  shall  cite  from  the  English  books,  in  support 
of  this  rule,  is  that  of  Bamilly  v.  James,  6  Taunt.  263,  decided 
in  the  0.  B.  before  the  present  distinguished  Chief  Justice 
Gibbs,  as  late  as  1816.  The  devise  was  to  a  nephew,  of  all 
the  estate,  to  hold  to  him  and  his  heirs  forever;  and  if  he 
should  *'  die,  leaving  no  issue  of  his  body,"  then  to  0.  in  fee. 
It  was  held  that  the  nephew  did  not  take  a  defeasible  fee-simple 
with  an  executory  devise  over,  as  was  urged  in  that  case,  and 
as  has  been  decided  in  the  present  case  by  the  judgment  of  the 
supreme  court.  The  chief  justice  said  fliey  had  no  authority 
for  supporting  such  a  construction,  but  it  was  held  that  the 
nephew  took  an  estate-tail. 

I  have  thus  continued  the  history  of  the  English  decisions, 
from  the  time  that  we  abolished  estates-tail  down  to  the  pres- 
ent moment,  and  it  must  have  been  perceived  that  there  is  one 
uniform,  undisturbed  current  of  authority,  as  well  since  as  be- 
fore our  statute,  declaring  and  establishing  that  such  words  as 
are  used  in  the  will  of  Medcef  Eden,  the  elder,  do  create  an 
estate-tail;  that  they  do  mean  an  indefinite  failure  of  issue; 
that  the  devise  over,  on  failure  of  issue,  is  not  good  in  such 
cases  by  way  of  executory  devise,  because  it  would  render  the 
property  too  long  unalienable,  and  tend  to  create  a  perpetuity; 
that  the  devise  over  to  Medcef,  the  surviving  brother,  v^as  good 
only  as  a  contingent  remainder,  and  that  as  we  are  bound  by 
our  statute  to  adjudge  a  fee-tail,  such  as  this  would  been  with- 
out the  statute,  a  fee-simple  absolute,  the  whole  remainder  falls 
to  the  ground,  and  Joseph  was  seised  in  fee.  The  consequence 
is,  that  Joseph  had  a  right  to  alienate  the  property  and  had  s 


346  Andebson  v.  Jaokboh.  [New  York, 

right  to  charge  it  with  his  debts,  and  therefore  the  title  of  the 
plaintiff  in  error,  founded  on  the  judgment  and  exeootion 
against  Joseph,  is  valid  in  law. 

But  if  the  decisions  have  been  as  settled  and  uniform  as  I 
have  stated,  it  may  be  asked,  how  came  the  supreme  court  to 
make  such  a  decision  as  that  now  under  review  f  I  answer, 
that  the  present  case  was  decided  without  going  into  any  dis- 
cussion of  the  merits,  and  by  a  reference  merely  to  one  or  two 
former  cases  in  the  supreme  court,  all  of  which  rested  upon 
the  case  of  Fosdick  y.  Oomdl,  1  Johns.  440  [8  Am.  Dec.  340], 
decided  by  that  court  in  August,  1806.  I  was  at  that  time 
chief  justice  of  the  supreme  court,  and  though  I  did  not  give 
the  opinion,  I  will  not  shelter  myself  under  that  silence.  I  am 
free  to  say  that  I  partook  of  its  error.  But  I  should  be  un- 
worthy of  public  confidence,  if  with  more  experience  and  more 
examination,  haying  detected  myself  in  an  error,  I  should  now  be 
ashamed  to  confess  it.  I  discovered  years  ago  that  the  case  of 
Fasdick  y.  OameU  was  decided  upon  mistaken  grounds.  The 
court,  however,  have  this  apology  for  themselves,  that  without 
much  examination  and  without  looking,  as  they  ought  to  have 
done,  deeply  into  the  subject,  they  were  led  astray  out  of  the 
beaten  track  by  such  a  distinguished  leader  as  Lord  Kenyon. 
The  cases  of  Farter  v.  Bradley,  3  T.  B.  143;  and  of  Boe  v.  Jtf- 
fery,  7  Id.  689,  were  the  blind  guides  that  misled  them.  I  say 
this  confidently;  for  the  court  do  nothing  more,  in  the  whole 
opinion,  than  repeat  what  Lord  Eenyon  had  sl>oken. 

The  case  of  Forter  v.  Bradley  was  decided  as  late  as  1789, 
and,  therefore,  ought  not  to  have  been  regarded  as  an  author- 
ity, when  it  departed  from  all  the  preceding  decisions.  The 
court  there  held  that  if  land  be  devised  to  A.  and  his  heirs, 
and  if  he  ''die  leaving  no  issue  behind  him,'' the  limitation 
over  was  good  by  way  of  executory  devise.  Now,  the  case  it- 
self, might,  perhaps,  be  left  to  stand;  for  Lord  Eenyon  relied 
upon  some  special  provisions  in  the  will;  and  particularly  upon 
the  peculiar  phrase  in  that  will,  "  if  he  should  die  leaving  no  is- 
sue behind  him.*'  Those  words^  he  thought,  brought  tibe  case 
within  the  old  decision  in  Fella  v.  Brown,  where  the  words 
were,  ''  if  he  should  die  without  issue,  living  William  '*;  and  the 
testator  was  supposed  in  that  case,  to  refer  to  a  dying  without 
issue,  living  at  his  death.  We  have  already  seen  how  that  case 
of  PeUa  V.  Broum,  was  attacked  and  questioned,  again  and 
again,  for  seventy  years  afterwards,  and  yet  Lord  Eenyon  called 
that  case  the  Magna  Charia  of  this  branch  of  the  law,  and  thai 
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the  doctrine  in  it  had  never  been  questioned.  Bnt  Lord  Een« 
yon  went  farther:  he  thought  that  if  the  words  had  only  been» 
*'  leaving  no  issue/'  they  ought  not  to  have  been  taken  to  mean 
an  indefinite  fiulure  of  issue.  Now,  all  this  was  a  mere  dictum 
of  that  single  judge;  and  Mr.  Fearne  supposes  that  the  case 
must  have  been  decided  on  the  particular  words  peculiar  to  the 
ease,  and  that  it  could  not  be  supposed  that  Lord  Eenyon 
would,  otherwise,  ''have  dismissed  all  attention  to  the  antece- 
dent decisions  upon  the  point.  *'  Lord  Eldon  expressed  himself 
more  strongly,  and  said,  9  Yes.  208,  "  when  I  read  the  case  of 
Porier  ▼.  Bradley,  speaking  with  all  due  deference  to  the  learned 
judge  who  expressed  that  didum,  it  appeared  to  me,  that  it  weni 
to  shake  settled  rules  to  their  yery  foundation." 

In  a  few  years  afterwards,  in  Dainiry  ▼.  Daintry,  6  T.  B.  807, 
it  would  seem  as  if  Lord  Kenyon  and  the  king's  bench  had  re- 
instated the  broken  rule.  The  devise  there  was  to  the  son  and 
heirs  of  his  body,  of  all  the  testator's  real  and  personal  estate, 
and  if  he  should  happen  to  die  without  leaving  issue  of  his  body, 
then  the  devise  over  was  to  B.''  Upon  such  a  case,  the  court 
held  that  the  son  took  an  estate-tail  in  the  real  estate,  but  that 
the  devise  over  of  the  personal  estate,  was  good  by  way  of  ex- 
ecutory devise;  that  is,  the  words,  *' without  leaving  issue  of 
his  body,"  meant  an  indefinite  failure  of  issue,  as  applied  to  the 
real  estate;  and  as  applied  to  the  personal  estate,  the  words 
were  to  be  confined  to  leaving  issue  at  the  time  of  his  death. 
It  is  remarkable  that  Lord  Kenyon  in  this  case,  relies  upon  the 
authority  of  Ibrih  v.  Chapman,  for  that  veiy  distinction,  when 
in  the  preceding  case  of  Porier  v.  Bradley,  he  had  attacked 
that  veiy  decision  and  distinction  as  unreasonable  and  un- 
founded. 

The  next  case  of  Soe  v.  Jeffery,  7  T.  B.  689,  was  decided  by 
Lord  Eenyon  in  1798,  and  he  professed  to  go  upon  principles 
that  had  not  been  disputed  for  a  century.  But  his  doctrine,  in 
Porier  v.  Bradley,  was  attacked  with  veiy  great  force  and  ability, 
1^  the  learned  counsel;  and  Lord  Kenyon  was  obliged  to  say, 
that  he  had  not  given  any  judicial  opinion  respecting  the  distinc- 
tion taken  in  Ibrih  v.  Chapman;  and  that,  if  it  had  become  a  set- 
tled rule  of  property,  it  might  be  dangerous  to  overturn  it.  The 
case  itself,  of  Boe  v.  Jeffery,  did  not  mean  to  touch  the  estab- 
lished rule;  and  it  was  decided,  upon  the  special  provision  in 
the  will,  that  if  **  the  grandson  departed  this  life  and  left  no  is- 
sue," the  property  was  io  '^ return"  unto  three  daughters, 
**  then  living,"  for  "  life"  only.     On  these  circumstances,  the 
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court  decided  tliat  caae  as  f orming  a  dear  intentioii  to  confine 
the  failure  of  issue  to  the  death  of  the  devisee,  and  that  it 
could  not  be  presumed  that  the  testator  intended  a  deyiae  for 
life  to  a  person  then  liTing,  to  begin  after  an  indefinite  failure 
of  issue. 

These  two  decisions,  under  Lord  Eenjon,  are  the  ground  of 
the  decision  in  this  state,  and  yet  we  now  peroeiTe  how  inao* 
curate  and  how  inconsistent  Lord  Eenyon  has  been  on  tins 
point;  and  that  the  English  courts  of  law  and  equity  have  since 
regained  and  pursued  their  accustomed  course. 

Some  of  the  observations  of  Chief  Justice  Wilmot,  in  the  case  ct 
SeQy  y.  Fowler,  2Feame,  by  Powell,  286;  6Bro.  P.  0. 809,  were 
cited  upon  the  argument  in  support  of  the  judgment;  but  it  ia  suf- 
ficient to  obserre  that  the  question  in  that  case  arose  on  a  bequest 
of  personal  property;  and,  therefore,  the  case  has  no  application. 
The  courts,  in  respect  to  these  limitations  over  of  personal  es- 
tates, have  discovered  an  anxiety  to  support  them,  by  laying 
hold  of  any  circumstance,  however  slight,  and  by  drawing  al- 
most imperceptible  shades  of  distinction.  The  remarks  of 
Chief  Justice  Wilmot  may  be  refeized  to  this  distinction,  and 
yet  the  reasoning  of  the  counsel  for  the  appellants,  in  that  veiy 
case,  may  be  quoted  as  of  serious  weight  against  the  policy  <^ 
executoxy  devises  in  the  case  of  children.  These  executoxy  de- 
vises suspend  the  power  of  alienation  and  ownership  till  the 
contingency  is  determined  in  the  very  moment,  and  by  the 
event  of  the  death  of  the  child.  This  disables  a  child  from 
disposing  of  any  part  of  the  property  in  the  course  of  a  long 
life,  either  to  educate  his  own  oflbpring,  or  to  advance  them 
upon  their  marriage,  or  to  contract  debts  necessaxy  to  support 
him  in  business,  or  under  misfortunes.  And  I  should  think 
that  sound  policy  (and  the  very  policy  that  dictated  the  act 
abolishing  entails)  would  lead  us  not  to  give  any  great  encour- 
agement to  the  doctrine  of  executoxy  devises. 

It  ia  not  pretended  that  a  testator  cannot  create  an  executoxy 
devise  when  he  pleases,  but  he  must  then  use  language 
that  is  clear  and  certain,  so  that  his  intention  cannot  be  mis- 
taken. Of  this  we  have  an  example  in  Target  v.  Oauni,  1  P. 
Wms.  432,  where  the  devise  was  to  A.  for  life,  and  no  longer, 
and  after  his  death,  to  such  of  his  issue  as  he  by  vnll  should 
appoint;  and  in  case  he  died  **  without  issue,"  then  a  limitation 
over.  Here  it  was  held  (and  by  the  same  Lord  Chancellor  Mac- 
clesfield, who  had  so  emphatically  declared  the  distinction  be- 
tween real  and  personal  estate)  that  the  testator  meant  issue 
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liTing  at  his  death,  because  it  was  to  such  issue  as  he  should, 
l^  will,  desiguate,  which  mast  have  referred  to  issue  then  living. 

Before  I  condnde,  I  must  be  permitted  very  briefly  to  show 
how  the  law  we  are  discussing  has  been  considered  in  these 
American  states,  though  I  am  sensible  I  have  occupied  too 
much  time  already.  My  apology  must  be  found  in  the  abstruse 
nature  of  the  subject,  and  the  deep  interest  involved  in  the 
contest. 

The  case  of  BichardBon  v.  Noyea,  2  Mass.  66  [8  Am*. Dec  24], 
was  decided  by  the  supreme  court  of  Massachusetts  in  1806. 
The  devise  was  to  three  sons,  and  if  either  of  them  should  die 
without  children,  the  survivor  was  to  take  his  share;  and  this 
applied  not  only  to  the  land,  but  to  the  tools  of  husbandry, 
and  the  negroes  belonging  to  the  t^tator.  Mr.  J.  Sedgwidc, 
who  gave  the  opinion  of  the  court,  admitted  the  general  rule, 
that  if  a  devise  be  to  A.,  and  if  he  die  ''vnthout  issue,"  or 
''without  children,"  then  the  devise  over,  he  would,  by  the 
English  law,  take  an  estate*tail.  But  he  relied  upon  the  word 
"  children,"  and  very  much  upon  the  circumstance  in  that  case, 
that  the  tools  of  husbandry  and  the  negroes  were  made  to  vest 
in  remainder  upon  the  same  event;  and  he  held  this  to  be  de- 
cisive evidence  of  an  intention  to  confine  the  limitation  over  to 
issue  living  at  the  death.  This  case,  then,  is  an  authority  for 
the  general  rule,  when  the  vrill  like  the  one  before  us  has  not 
any  such  special  circumstance  to  mark  the  intention.  But  the 
decision  was,  I  apprehend,  according  to  the  English  law,  a  mis- 
taken one,  in  not  following  the  rule  in  Forth  v.  Chapman,  which 
would  have  made  a  distinction  as  to  the  construction  of  the  vnll 
between  the  devise  of  the  real,  and  the  bequest  of  the  personal, 
estate;  and  considering  the  different  nature  of  these  two  es- 
tates, I  think  the  distinction  is  solid.  I  perceive,  also,  in  this 
Massachusetts  case,  that  the  learned  judge  was  under  the  influ- 
ence of  Lord  Kenyon's  decision,  for  he  calls  the  ancient  case  of 
PeOs  V.  Brcvm,  a  famous  case,  and  a  magna  charia  on  the  sub- 
ject. 

The  next  case  from  the  Massachusetts  reports  is  that  of  Bay 
V.  Entixn,  2  Mass.  55d,  in  which  there  was  a  devise  to  a  daugh- 
ter and  her  heirs;  "  but  if  she  should  happen  to  die  before  she 
came  of  age,  or  have  lavrful  heirs  of  her  body,"  then  the  de* 
vise  over.  The  words  of  that  vnll  render  it  a  case  altogether  in- 
applicable, and  I  only  refer  to  it  for  the  principle  contended  for 
on  one  side,  and  admitted  by  the  counsel  on  the  other,  that  if 
the  devise  had  been  to  the  daughter,  **  and  if  she  died  vdthout 
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issue/'  then  oyer,  it  would  have  been  an  estate-tail,  and  that 
the  remainder  over  would  not  have  been  good,  by  -wej  of  ezee- 
utoiy  devise,  because  it  would  have  been  after  an  indefinite  fail- 
ure of  issue. 

But  afterwards,  in  Ide  ▼.  Ide,  5  Mass.  500,  the  doctrine  came 
under  the  consideration  of  that  great  lawyer,  Chief  Justice  Par- 
sons; and  in  delivering  the  opinion  of  the  courts  he  observed, 
that  it  was  a  settled  rule  of  construction,  that  in  a  devise  of 
land  in  fee  to  A.,  with  a  devise  over,  if  he  '^  die  without  issae," 
or  '*  without  leaving  issue,"  the  first  devisee  takes  an  estate- 
tail;  and  that  on  this  construction  the  words,  **  dying  without 
issue,"  or  **  dying  without  leaving  issue,"  mean  an  indefinite 
failure  of  issue.  He  added,  that  if  there  had  been  no  other 
words  in  that  will,  that  construction  would  have  prevailed;  bat 
the  case  was  determined  on  other  expressions  in  the  vrill,  which 
do  not  exist  in  the  present  case,  and  therefore  have  no  applica- 
tion. 

Here,  then,  we  have  in  the  supreme  court  of  Massachusetto, 
a  yeiy  explicit  recognition  of  the  doctrine  for  which  the  plaintiff 
in  error  contends. 

This  same  subject  was  vezy  much  discussed  in  the  supreme 
•court  of  Peunsylvania,  in  the  case  of  Hatur  v.  Skiig,  8  Teates, 
Ji05,  but  that  case  turned  upon  the  construction  of  peculiar  pro- 
visions in  a  vrill  which  are  not  at  all  analogous.  That  case  did 
not  proceed  upon  the  ground  that  the  words  **  dying  without 
issue,"  could  not,  per  se^  refer  to  an  indefinite  failure  of  issue, 
but  the  judges  thought  that  the  circumstances  annexed  to  the 
devise  took  the  case  out  of  the  general  rule.  The  authority  of 
the  general  rule  seemed  to  be  assumed,  and  Mr.  J.  Teatee  said 
expressly  that  he  took  the  correct  rule  to  be,  that  where  there 
was  a  limitation,  even  of  real  estate,  on  a  **  dying  without  issue  " 
generally,  vrithout  other  words  expressly  restrictive  of  their 
operation,  that  such  expressions  ought  to  be  construed  an  indefi- 
nite failure  of  issue,  and  the  limitation  over  as  too  remote. 
*-*  This,"  he  said,  **  had  been  abundantly  shown,  and  that  there 
existed  a  clear  distinction  in  the  construction  of  limitations  over, 
of  real  and  personal  estates  in  England." 

If  we  proceed  to  the  courts  of  other  states  farther  south,  we 
«hall  meet  with  still  more  evidence  of  the  validity  of  the  rule, 
and  of  its  universal  adoption.  In  the  case  of  Hwnier  y.  Hayna, 
1  Wash.  71,  decided  in  the  Virginia  court  of  appeals  in  1792, 
the  devise  was  to  a  nephew  and  the  heirs  of  his  body  lawfully 
begotten,  forever;  but  if  he  should  die  without  such  issue,  then 


Jan.  1819.]  Aia)EBflON  t;.  Jaoebon.  351 

to  the  testator's  brother  in  fee.  The  nephew  died  without 
issue,  but  the  court  held  that  the  remainder  over  did  not  then 
take  effect,  and  that  the  estate  descended  to  the  collateral  heir 
of  the  dcTisee.  So,  again,  in  the  case  of  BoyaU  y.  I^ppes,  2 
Munf.  479,  decided  as  late  as  1811,  by  the  supreme  court  of  ap- 
peals, the  demise  was  to  the  son,  and  **  in  case  he  died  without 
heir  of  his  body  lawfully  begotten,  that,  then,  and  in  that  case," 
a  devise  over.  The  court  said  that  they  were  clearly  of  opinion 
that,  in  relation  to  land,  there  was  nothing  in  the  will  that 
would  restrict  the  limitation  from  an  indefinite  failure  of  issue, 
to  a  failure  of  issue  at  the  time  of  the  deafch;  though,  in  respect 
to  a  devise  over  of  personal  property,  viz.,  negroes,  they  thought 
there  were  special  words  in  the  will  that  would  justify  the 
adoption  of  the  restrictive  construction.  In  Virginia,  therefore, 
as  well  as  in  Massachusetts  and  Pennsylvania,  the  English  rule 
is  the  acknowledged  law  of  the  land. 

In  North  Carolina  the  same  rule  prevails,  as  appears  by  the 
case  of  Denn  v.  Wood,  Gonf .  Bep.  202,  decided  in  their  highest 
court,  called  the  court  of  conference,  in  1801.  This  is  a  very 
strong  case  and  remarkably  applicable,  in  many  points,  to  the 
one  now  before  us.  The  words  of  the  will  were,  that  **  If  either 
of  my  two  sons,  0.  or  L.,  should  die  without  lawful  issue  be- 
gotten of  their  bodies^  then  my  son  J.  shall  have  the  lands  of 
the  one  so  first  dying;  and  in  that  case,  I  devise  the  same  to 
him  in  fee."  After  the  father's  death,  C.  entered  upon  the 
lands  devised  to  him,  and  died  without  issue,  leaving  his 
brother  L.,  and  his  brother  J.,  surviving;  but  he  made  his  will 
and  devised  the  lands  to  his  wife.  The  contest  there  was  be- 
tween the  wife  and  the  surviving  brother,  J.,  in  like  manner  as 
the  contest  here  is  between  a  creditor  and  the  surviving  brother. 
The  cases  are,  therefore,  in  all  essential  points,  perfectly  alike. 
Judge  Hall  held  that,  by  the  words  of  the  will,  it  was  a  dying 
with  an  indefinite  failure  of  issue,  which  might  happen  at  any 
distant  period,  and  not  an  event  which  must  necessarily  take 
place  at  any  reasonable  time,  and,  therefore,  it  was  too  remote 
and  not  good  by  way  of  executory  devise;  but  it  was  an  estate- 
tail  created  in  C.  That,  though  the  fact  was  that  C.  died  with- 
out issue  at  the  time  of  his  death,  it  did  not  alter  the  case;  for 
the  same  construction  must  then  be  made  upon  the  will  as 
would  have  been  made  upon  it  at  the  testator's  death.  That  if 
an  estate-tail  was  created  in  0.,  the  act  of  1874  converted  into 
a  fee-simple,  and  C.  had  a  right  to  devise  it  to  his  wife,  and^ 
therefore,  she  was  entitled  to  the  judgment. 


352  Ain>EB80N  v.  Jageson.  [New  York» 

Heie,  then,  we  perceive  another  circamBtanoe  in  the  case 
agreeing  with  the  one  before  the  court.  I  mean  the  act  of  the 
North  Carolina  legislature  passed  about  the  same  time  with  oar 
statute,  converting  estates-tail  into  estates  in  fee;  and  if  we 
were  to  turn  over  all  the  law  books  in  the  English  language, 
we  could  not  find  two  cases  more  entirely  paralleL  But  to 
proceed  with  the  case:  Judge  Johnson,  another  of  the  judges 
of  the  court  of  conference,  observed  that  before  the  act  of  1784, 
the  devise  over  would  have  been  a  contingent  remainder,  and 
not  an  executory  devise.  And  the  limitation  on  the  death  of 
either  of  the  brothers  was  not  confined  to  his  dying  without 
issue  in  the  life  of  the  surrivor,  but  would  take  place  on  a  fail- 
ure of  issue  at  any  future  period  of  time,  however  distant. 
That  under  the  will,  according  to  the  act  of  1784,  0.  took  an 
estate  in  fee;  and  the  devise  over  to  J.  was  void,  the  contin- 
gency upon  which  it  was  to  take  effect  being  too  .remote. 
Taylor,  J.,  also  observed  that  the  question  was,  whether  the 
limitation  over  to  J.  was  ineffectual  as  an  executory  devise;  thai 
0.,  before  the  act  of  1784,  would  have  taken  an  estate-tail,  but 
in  consequence  of  that  act  the  estate  devised  to  him  was  a  fee- 
simple;  that  the  limitation  over  was  to  take  effect  after  an  in- 
definite failure  of  issue  of  the  brother  who  died  last;  and  thai 
the  intention  clearly  was  that  the  devise  over  to  J.  should  not 
take  effect  as  long  as  there  was  any  issue  of  the  son  who  should 
die  first;  that  consequently,  if  one  of  the  sons  had  died  leaving^ 
issue,  which  shall  afterwards  fail  in  any  indefinite  period  of 
time,  living  the  issue  of  the  other  son,  the  limitation  over 
would  take  effect,  if  the  intention  of  the  testator  consusted  with 
the  rules  of  law;  but  it  did  not,  for  it  was  a  limitation  upon  an 
unrestricted  failure  of  issue,  which  would  work  a  perpetuity. 
He  concluded  by  saying  that  it  did  not  appear  to  him  thai  the 
case  was  to  be  distinguished  in  its  materml  circumstances  from 
Forth  V.  Chapman^  to  which  we  have  already  frequently  alluded. 

The  fourth  and  last  judge  of  the  court,  Mr.  J.  Macay,  agreed 
in  all  respects  with  the  other  judges;  and  so,  by  the  judgment 
of  the  whole  court,  the  disposition  of  the  property  by  O.  was 
held  valid. 

The  same  question  has  frequently  arisen,  and  been  discussed 
in  the  courts  of  South  Carolina,  and  the  settled  rule  of  con- 
struction of  the  words  dying  without  issue  uniformly  acknowl- 
edged. Thus  in  Keating  v.  Beynolda^  1  Bay,  80,  the  question 
arose  on  a  devise  of  chattels  to  the  testator's  two  daughters, 
and  it  was  there  admitted  that  the  general  words,  '^that  it 
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eithez  shoolddie  without  lairfiil  heirs  of  their  bodies/*  appeared 
to  look  to  an  indefinite  failure  of  iasae;  bat  they  held  that  the 
aabseqnent  words,  without  lawful  heirs  of  their  bodies  *'to 
live/'  controlled  the  general  words,  and  made  a  good  limitation 
oyer,  by  way  of  executory  dcTise.  Though  this  was  a  case  of 
a  will  of  chattels  only,  yet  we  perceiye  the  operation  of  the  gen- 
eral rule,  and  the  necessity  of  special  words  to  yaxy  the  intent. 
The  same  general  rule  was  admitted  in  Jones  y.  Beice,  8  Desauss. 
166,  which  was  also  a  case  of  a  bequest  of  chattels,  and  where 
the  court  found  words  to  control  the  general  intent.  But  in 
Cruger  y.  JBdyward,  2  Desauss.  94,  there  was  a  deyise  to  the 
son,  of  land,  with  the  slayes  and  stock  thereon;  and  in  case  he 
**  died  without  issue,"  then  a  deyise  oyer.  ChanoeUor  Butledge, 
who  deliyered  the  opinion  of  the  court  of  chancery,  said  there 
was  no  doubt  that  if  the  statute  of  entails  was  of  force  in  that 
state,  but  that  the  son  would  haye  had  an  estate-tail  on  the 
land;  for,  he  said,  it  was  laid  down  clearly  in  the  books,  that  if 
lands  are  deyised  to  one,  and  if  he  die  before  or  without  issue, 
or  not  leaying  issue,  it  is  deyised  oyer,  these  limitations  create 
an  estate-tail;  but  that  statute  not  being  in  force,  the  son  took 
a  fee  conditional  at  common  law.  This  last  remark  cannot  ap- 
ply here,  for  our  statute  declares  that  the  devisee,  in  such  case, 
shall  take,  not  a  fee  conditional,  but  a  ''  fee-simple  and  abso- 
lute;" and  so  strictly  did  the  court  in  South  Oarolina  adhere  to 
the  general  rule  of  construction,  that  it  was  applied  there  eyen 
to  the  deyise  of  the  negroes  and  stock  on  the  farm;  for  the 
chancellor  said,  there  were  no  circumstances  to  restrain,  eyen 
as  to  chattels,  the  generality  of  the  expression,  dying  without 
issue,  from  meaning  an  indefinite  failure  of  issue,  to  issue  liv- 
ing at  the  death  of  the  first  taker;  and,  therefore,  the  limita- 
tion oyer  of  the  chattels  was  too  remote,  and  they  vested  ab- 
solutely in  the  first  taker. 

I  have  now  finished  a  review  of  the  material  decisions  in 
Sngland  and  the  United  States  on  the  great  question  before  us, 
and  it  appears  to  my  humble  judgment  that  no  point  of  law 
was  ever  more  completely  established,  and  better  fortified  by 
all  that  is  venerable  in  authority  on  each  side  of  the  Atlantic. 

The  contrary  doctrine  was  mistakingly,  and  upon  a  very  im- 
perfect examination  of  the  subject,  declared  by  the  supreme 
court  in  Fosdick  y.  Cornell.  The  present  case,  and,  perhaps, 
one  or  two  more,  have  been  decided  entirely  upon  the  streuglh 
of  that  decision,  and  a  majority  of  the  present  judges  of  the 
supreme  court  have,  probably,  never  examined  the  question 
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beyond  looldiig  into  the  case  of  Fosdick  t.  Oomdl^  for  thej 
were  not  upon  the  bench  when  that  decision  was  made.  This 
is  the  first  time  that  the  question  has  ever  come  before  this 
court,  and  I  see  no  reason  why  we  may  not,  and,  indeed,  why 
we  ought  not,  to  examine  it  freely  upon  its  intxinsio  merits. 

I  am,  accordingly,  of  opinion  that  the  judgment  ought  to  be 
reversed. 

AuLKH,  Bates,  CmLDS,  Haxmoio),  Hascaix.,  Louhsbbbst,  Set- 
HOUR,  Skzhheb,  and  Wilson,  senators,  concurred. 

H.  Tatbs,  Senator.  This  is  the  first  time  since  the  case  of 
Fbsdick  ▼.  Oomdl,  that  the  doctrine  there  established  has  been 
called  in  question  in  this  court,  and  when  we  consider  that  the 
principles  so  decided  haye  been  recognized  in,  at  least,  three 
subsequent  cases,  it  would  require  some  very  strong  and,  indeed, 
an  irresistible  course  of  reasoning  to  demonstrate  that  the  titles 
acquired  under  those  decisions  ought  to  be  shaken,  and  property 
to  an  immense  Talue  again  set  afloat. 

I  beUeve  upon  the  most  mature  reflection,  that  the  decision  of 
the  supreme  court  can  be  supported  upon  the  soundest  l^gal 
principles. 

I  hold  it  to  be  a  well  settled  rule  of  construction,  that  the 
terms  used  in  a  will  are  to  be  understood  in  their  popular  sense, 
unless  opposed  to  some  rigid  unbending  rule  of  law.  Now  no 
one  can  hesitate,  for  a  moment,  as  to  the  meaning  of  the  tes- 
tator in  the  case  before  us.  He  clearly  intended,  that  if  either 
of  his  two  sons  should  die  without  lawful  issue,  the  survivor 
should  take  the  whole,  which  was  devised  to  both,  and  the  only 
question  is,  whether  there  is  any  inflexible  rigid  rule  of  law  to 
wrest  the  plain  and  manifest  intention  of  the  testator  to  a  pur- 
pose altogether  difierent  from  what  he  intended.  I  am  unac- 
quainted with  any  such  rule,  nor  do  I  consider  the  cases  cited, 
^hen  collectiyely  taken,  to  establish  such  a  position.  B^it  if 
ihere  are  any  such  cases,  let  it  be  remarked,  that  the  policy  and 
genius  of  the  British  government  are,  in  some  respects,  opposed 
to  our  own;  they  encourage  and  support  estates-tail,  as  being 
important  in  forming  family  settlements;  they  always  lean  in 
favor  of  the  eldest  son,  as  heir  at  law,  and  to  oust  the  devisee, 
they  invaiibly  incline  to  maintain  some  of  the  features  of  the 
feudal  system,  which  are  so  intimately  connected  with  the 
splendor  of  a  monarchy,  and  the  wealth  and  dignity  of  an  over- 
grown nobility.  On  the  contrary,  it  is  the  policy  and  genius  of 
our  republican  institutions,  to  consider  all  the  children  of  a 
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paient  as  placed  on  an  equal  footing,  and  to  diaoonntenance  an 
^listoGxacy  of  wealth  and  inflnence. 

I  shall  now  proceed  to  show,  from  a  review  of  the  leading 
cases,  that  the  law  is  not  opposed  to  the  plain  and  manifest 
meaning  of  the  testator.    Indeed,  it  would  be  a  serioos  matter 
of  regret,  that  any  court  could  be  called  upon  to  adjudge  an 
instrument  in  writing,  to  operate  contrary  to  the  obvious  mean- 
ing of  the  party  who  made  it,  but  I  am  happy  to  say,  that  we 
sre  not  placed  in  a  situation  so  repugnant  to  our  feelings,  and 
that  the  law  and  justice  of  the  case  are  united  in  favor  of  the 
construction  I  have  given.     The  testator  says  in  this  will  that 
**  if  either  of  his  sons  should  die  veithout  issue,  his  share  shall 
go  to  the  survivors."    Joseph  Eden,  one  of  the  sons,  died  on 
the  twentieth  of  August,  1818,  without  issue,  and  Medcef  Eden 
survived  him;  he  ought,  therefore,  to  take  under  this  will,  ac- 
cording to  the  testator's  intention.    In  the  case  of  Foadick  v. 
ComeU,  1  Johns.  489  [3  Am.  Dec.  340],  the  will  was,  ''that  if 
jmy  of  the  testator's  sons  should  die  without  heirs  male,  the 
lands  should  go  to  the  survivor.'*    On  that  occasion,  as  on  this, 
the  question  was,  whether  the  will  created  an  estate-tail  or  not, 
«nd  the  counsel  of  the  first  eminence  discussed  that  question,  in 
which  all  the  leading  English  cases  were  cited  and  urged  in 
argument.    The  court  said,  that,  according  to  the  case  in  Hughes 
V,  8ayer^  1  P.  Wms.  584,  it  was  a  good  devise  over,  for  the 
words,  dying  without  children,  must  be  taken  to  be  children 
living  at  the  time  of  the  death  of  the  party,  and  could  not  mean 
an  indefinite  failure  of  issue.    Thompson,  0.  J.,  who  delivered 
the  opinion  of  the  court,  clearly  showed  that  it  was  fairly  to  be 
eollected  from  the  provisions  of  the  whole  will,  that  the  testator 
intended  that  the  devise  over  should  take  effect,  if  the  first  taker 
should  die  without  a  son  living  at  the  time  of  his  death,  and 
that  it  was  not  to  depend  on  an  indefinite  failure  of  issue. 

The  next  case  in  order  of  time  is  that  of  Jackson  v.  Blanshan, 
2  Johns.  292  [3  Am.  Dec.  485].  The  words  in  the  will  were, 
**  that  if  any  of  his  children  should  die  before  they  came  to  full 
age,  or  veithout  lawful  issue,  then  his  or  their  part  should  be 
divided  among  the  survivors."  Kent,  0.  J. ,  said  that  such  a  de- 
vise over  was  good  by  way  of  executory  devise,  and  not  too  re- 
mote; for  the  construction,  he  stated,  was  well  set  tied  that  the 
-words  **  without  lawful  issue  "  meant  issue  living  at  .the  time  of 
his  death;  and  he  quoted  the  case  of  Ibsdick  v.  Cornell,  as  set- 
tling the  point.  The  rest  of  the  court  concurred  in  that  opin- 
ion. The  next  case  is  that  of  Moffat  v.  Strong^  10  Johns.  12. 
l!he  words  of  the  will  were,  "if  any  of  the  sons  should  die  with* 
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out  lawful  issue,  then  his  part  to  go  to  the  sxamYOTs"  etc. 
Kent,  C.  J.  said,  that  Lord  Thurlow  had  mentioned  there 
were  fif ty-seren  cases  on  the  point,  and  that  they  had  increased 
greatly  since;  and  C.  J.  Kent  proceeded  to  consider  the  sub- 
ject  fully,  and  after  admitting  there  were  some  contradic- 
toxy  opinions,  came  to  this  conclusion,  after  great  deliberation: 
"  That  the  interest  of  the  testator,  according  to  the  settled  legal 
construction  of  terms,  was  to  provide  for  the  surviving  sons  on 
the  contingency  of  either  of  the  sons  dying,  leaving  no  issue  at 
his  death;  and  as  this  intention  is  consistent  with  the  rules  of 
law,  the  limitation  over  is  good  by  way  of  executory  devise/' 
The  rest  of  the  court  concurred  in  the  opinion. 

The  next  case  is  Jackson  y.  Staata,  11  Johns.  887  [6  Am.  Dec. 
876].  The  words  in  the  will  were,  *'  if  any  one  or  more  happens 
to  die  without  heirs,  then  his  or  their  part  to  be  equally  divided 
among  the  rest  of  the  children,"  etc.  The  question  was  again 
fully  and  ably  discussed.  Spencer,  J. ,  in  delivering  the  opinion 
of  the  court,  said,  '*  The  plain  and  natural  intention  of  the  tes- 
tator was,  that  such  parts  of  his  estate  as  he  had  specifically  de» 
vised,  both  real  and  personal,  should  go  over  to  his  surviving 
children,  on  the  contingency  stated  in  the  will; "  and  he  cited 
the  case  of  Mbffai  v.  Strang,  and  then  entered  fully  into  the  rea- 
sonings of  the  leading  cases,  and,  with  the  court,  came  to  the 
same  conclusion  as  stated  in  the  cases  I  have  already  cited. 

I  am  unwilling,  for  one,  to  interfere  too  much  in  disturbing 
titles  to  real  property  which  may  have  been  acquired  under  the 
repeated  and  solemn  decisions  of  the  supreme  court,  more  es- 
pecially when  such  efforts  are  made  to  counteract  the  plain  jus- 
tice of  the  case,  and  the  manifest  and  decided  meaning  of  the 
parties. 

I  am,  therefore,  of  opinion,  that  the  judgment  below 
ought  to  be  affirmed. 

Adams,  Austin,  Babhux,  Babstoh,  Bowhi,  Dattoh,  Ditmis, 
Ehox,  Mallbbt,  Nozbs,  BossaaAnrz,  Boss  and  SWabt,  senators, 
concurred. 

A  majority  of  the  court  being  of  the  same  opinion,  it  waa 
thereupon  ordered  and  adjudged,  that  the  judgment  of  the  su- 
preme court  be  affirmed;  and  that  the  plaintiff  in  error  pay  to 
the  defendant  in  error  one  hundred  and  fifty-eight  dollars  and 
thirty-four  cents,  for  his  costs  and  charges  in  and  about  his  de« 
fense  in  this  court;  and  that  the  record  be  remitted,  etc. 

Judgment  of  affirmance. 

See  note  to  Famiick  v.  ComelL  3  Am.  Deo.  84a 
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Jackson  v.  Sebbing. 

[16  ^omnoM,  S15.] 

CaroDERATiojr  TO  Sttfpobt  ComnRANGB.— a  oonTeyaiioe  ol  an  estate  to 
one  who  takes  no  beneficial  interest,  to  hold  in  trust  for  the  grantor  and 
hia  family,  is  void  as  a  deed  of  hatgain  and  sale^  if  not  supported  hj  a 
Talnable  oonsideratioDy  and  is  also  void  as  a  ooTonant  to  stand  seised,  if 
the  grantee  is  a  mere  stranger,  nnoonneoted  with  the  grantor  by  Uood 
or  marriage. 

Ejboptment  for  a  certain  lot  of  land.  The  plainti£b  claimed 
•8  the  heirs  at  law  of  Bachel  Hunt,  deceased.  The  defendants 
claimed  through  mesne  conyeyances^  under  a  deed  made  to  the 
hasband  and  mother  of  the  said  Bachel  Hunt,  by  one  James 
DaTidson,  to  whom  the  said  Bachel  Hunt,  on  the  day  before 
her  death,  conTeyed  the  premises,  without  any  valuable  con- 
«ideration,  by  a  deed  in  the  form  of  a  bargain  and  sale,  to  hold 
the  same  in  trust  for  the  grantor  and  her  husband,  for  their 
joint  lives,  and  upon  her  death  to  convqr  the  same  to  her  said 
husband  and  her  mother  as  tenants  in  common,  etc.;  the  said 

• 

Davidson  not  being  connected  with  the  grantor  l^  blood  or 
marriage.  The  deed  from  Davidson  to  the  husband  and  mother 
of  the  said  Bachel  Hunt  was  made  in  execution  of  this  trust. 
Other  facts  are  stated  in  the  opinion.  Judgment  was  rendered 
in  the  supreme  court  for  the  defendants,  upon  a  special  verdict^ 
to  reverse  which  judgment  the  plaintiffs  brought  this  writ  ol 


Foot^  for  the  plaintiffisi  in  error. 
WeUs  and  T.  A.  Emmet,  cofUra. 

Eknt,  Chancellor.  The  facts  in  this  case  are  few  and  simple. 
Bachel  Hunt,  the  wife  of  Andrew  Hunt,  was  seised  in  fee  of 
certain  houses  and  lots  of  land  in  the  city  of  New  York.  She 
inherited  this  real  estate  from  her  father,  who  had  acquired  it 
by  purchase.  .  She  died  without  issue,  on  the  twenty-ninth  of 
September,  1805,  and  the  plaintifis  in  this  suit  are  her  heirs  at 
law,  being  the  children  of  her  father's  brother,  who  was  her 
next  immediate  heir,  and  who  died  subsequently  to  her.  These 
children  of  her  uncle  would  have  a  clear  and  unquestionable 
title  to  the  estate,  if  the  deed  executed  by  Mrs.  Hunt,  on 
the  day  preceding  her  death,  did  not  interpose  to  bar  them. 
The  case,  then,  turns  entirely  on  the  legal  operation  of  that 
deed. 

When  Mrs.  Hunt  made  the  deed,  she  lay  sick  of  the  yellow 
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fever,  and  she  died  the  day  after  she  had  exeoated  it.  The 
deed  secured  the  use  of  the  property  to  her  and  her  husband 
during  their  joint  lives,  and  Absolutely  to  her,  in  case  she  sur- 
vived her  husband.  It  was  a  deed  not  intended  to  affect  th» 
estate  until  the  death  of  her,  or  her  husband;  and  from  that 
circumstance,  and  from  the  fact  that  the  deed  was  made  when 
she  lay  upon  her  death-bed,  we  are  warranted  to  conclude  that 
the  deed  which  she  had  the  power  to  make,  was  a  substitute  for 
a  will  which  she  had  not  the  power  to  make.  We  may,  there* 
fore,  look  upon  it  as  a  deed  intended  to  supply  the  place  of  a. 
will,  and  made  purposely  in  avoidance  of  the  statute  of  wills. 

Whether  it  would  be  reasonable  or  useful  to  except  married 
women  out  of  the  statute  of  wills  may  be  a  question.  As  a. 
court  of  justice,  however,  we  have  notlung  to  do  with  the  expe- 
diency of  the  statute,  or  with  the  inconsistency  of  the  law,  which 
forbids  a  married  woman  to  make  a  will,  and  allows  her,  even 
in  her  last  moments,  to  make  a  deed.  As  judges,  we  are  not  to 
make  or  unmake  the  law;  we  are  only  to  declare  it  as  we  find  it; 
and  without  taking  any  interest  in  this  family  struggle  betweea 
the  claimants  under  the  deed  and  the  claimants  as  heirs,  I  shall 
now  proceed  to  examine  the  deed  upon  the  strict  principles  of 
law;  and  if  it  will  stand  that  test,  we  must  affirm  it;  and  if  it 
will  not,  we  must  reject  it. 

This  deed  was  intended  as  a  conveyance  by  bazgain  and  sale,, 
in  fee,  to  James  Davidson,  upon  certain  trusts  therein  declared. 
But  it  is  agreed  that  the  deed  is  not  good  by  way  of  bazgain 
and  sale,  for  want  of  a  pecuniary  consideration.  There  is  no 
dispute  about  this  rule.  If  the  deed  opezates  at  all  it  must 
operate  by  way  of  covenant,  to  stand  seised  to  uses,  and  that 
species  of  conveyance  is  good  when  made  upon  the  considera- 
tion of  blood,  or  marriage.  Thus,  if  a  man  covenants  that  he^ 
will  stand  seised  of  lands  to  the  use  of  his  child,  or  wife,  or - 
brother,  or  other  relation,  the  statute  of  uses  transfers  the  title- 
to  the  use  appointed,  and  whether  any  consideration  be  ex- 
pressed or  not,  if  the  parties  be  of  one  blood,  the  law  implies- 
a  good  one  arising  from  the  natural  love  and  affection  between 
the  parties:  Lord  Bacon  on  the  use  of  the  law,  p.  151;  OoodtUle- 
V.  PeUo,  Str.  934. 

The  deed  considered  as  a  covenant  to  stand  seised,  is  a  deed 
to  James  Davidson  upon  trust,  and  the  character  of  this  grantee- 
creates  the  great  difficulty  in  the  case.    The  consideration  of 
natural  love  and  affection  is  founded  upon  the  ties  of  blood  or 
maniage;  and  it  is  conceded  that  here  no  such  tie  existed  be* 
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tween  Hant  and  his  wife  on  the  one  part,  and  DaTidaon  on  the 
other.  Davidson  was  what  the  law  calls  a  stranger  uncon- 
nected by  blood  or  marriage;  the  deed  would  seem,  then,  to 
fail,  as  a  covenant  to  stand  seised,  from  the  want  of  a  good  con- 
sideration, in  like  manner  as  it  failed  as  a  deed  of  burgain  and 
sale,  from  the  want  of  a  money  consideration.  The  object  of 
the  deed  was  to  vest  the  title  in  Davidson  as  a  trustee  for  the 
family;  and  the  question  is,  whether  this  deed,  in  any  view  of 
it,  can  execute  that  intention  consistently  with  principles  of 
law. 

One  of  the  earliest  cases  on  this  subject  of  a  covenant  to  stand 
seised,  in  which  the  covenant  was  with  a  stranger,  is  Lord 
Pagees  com,  in  81  and  82  Eliz.;  1  Leon,  196;  1  Go.  164  a.  Lord 
Paget  there  covenanted  with  Trentham  and  others  that  he 
would  stand  seised  to  their  use  for  the  term  of  twenty-four 
years,  and  then  to  the  use  of  his  son  in  tail;  and  it  vnis  held 
that  the  term  was  void,  because  there  was  no  consideration  to 
xaise  an  use,  as  T.  and  others  were  strangers  to  the  considera- 
tion of  blood.  The  same  point  was  decided  in  Wiseman's  case, 
in  the  27  of  Eliz.,  2  Co.  16.  The  party  there,  in  considera- 
tion that  his  lands  should  continue  in  his  family  name  and 
blood,  and  for  other  good  considerations  covenanted  that  he 
would  stand  seised  to  the  use  of  himself  and  of  his  heirs  male  of 
his  body,  and  after  to  the  use  of  his  brothers  in  tail,  and  for  de- 
fault of  such  issue,  to  the  use  of  the  queen,  her  heirs  and  sue-: 
oessors.  In  this  case,  the  court  of  common  pleas  resolved  that 
no  nse  was  raised  to  the  queen,  because  there  was  no  pecuniary 
consideration,  and  the  consideration  of  blood  did  not  apply  to 
the  queen. 

We  have  here  two  strong  and  ancient  oases  showing  that  no 
use  can  be  raised  on  a  covenant  to  stand  seised  in  favor  of  a 
stranger  not  connected  by  blood.  And  with  what  firmness  did 
the  court  of  conmion  pleas  maintain  the  rule,  even  under  the 
reign  of  Elizabeth,  though  the  doctrine  went  to  defeat  a  use 
raised  in  favor  of  that  arbitrary  princess  I 

But  these  two  cases  do  not  come  closely  to  the  point  now 
under  discussion.  The  stranger  in  those  cases  was  intended  to 
take  a  beneficial  interest  under  the  conveyance,  upon  his  own 
account,  whereas,  in  this  case,  Davidson  was  to  take  only  as  a 
trustee  for  the  family.  The  next  case,  then,  in  the  order  of 
time,  is  Smith  v.  Bisley,  Oro.  Car.  629;  Wm.  Jones,  418;  2  Boll. 
Abr.  783,  pi.  S.  C,  which  was  in  the  14  of  Charles  I.,  and 
which  does  not  come  quite  up  in  principle  to  the  case  before  us. 
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The  case  was  this:  A  man  by  indentizre  between  him  and  four 
others,  of  whom  one  was  his  brother,  and  the  other  three  were 
strangers,  covenanted,  in  consideration  of  Ioto  and  affdction 
for  his  wife  and  children,  to  stand  seised  for  the  use  of  himself 
for  life;  and  then  after  his  death  to  the  use  of  his  wife  for  life, 
and  then  to  the  nse  of  the  four  covenantees,  in  fee,  in  tmst, 
that  they  should  apply  the  rents  and  profits  to  raise  portions 
for  his  younger  children,  and  then  to  the  nse  of  his  son  and  the 
heirs  of  his  body.  After  the  death  of  the  grantor,  the  three 
covenantees  who  were  strangers  sold  the  land,  by  deed,  to  the 
covenantee  who  was  the  brother,  to  the  intent  that  he  should 
perform  the  trusts,  and  the  question  was,  whether  the  covenant 
to  stand  seised  was  valid,  seeing  that  all  the  covenantees,  ex- 
cept one,  were  strangers  in  blood  to  the  covenantor.  This 
question  was  argued  several  times  at  the  bar,  and  the  court  of 
K.  B.  decided  that  the  uses  were  well  raised,  and  vested  solely 
in  the  covenantee  who  was  a  brother,  because  he  was  of  the 
blood;  bat  they  were  not  well  vested  in  the  other  covenantees, 
and  no  estate  passed  to  them  because  they  were  strangers, 
though  the  estate  was  limited  to  them  in  trust  to  raise  portioDB 
for  other  persons. 

This  case  is  cited  by  Baron  Gilbert  in  his  '*  Treatise  on  Uses,** 
as  a  good  authority;  and  Mr.  Sugden,  in  his  late  and  valuable 
edition  of  that  work  (Gilbert  on  Uses,  by  Sugden,  p.  247,  note), 
says,  that  if  the  covenantees  had  all  been  strangers,  no  use 
would  have  arisen,  although  limited  for  the  benefit  of  the  blood 
or  family  of  the  covenantor,  and  not  for  collateral  purposes." 

This  case  appears  to  me  to  be  in  point.  None  of  those 
strangers  could  take,  even  in  trust  for  the  children  of  the  cov- 
enantor; and  had  not  one  of  them  fortunately  been  a  brother,  no 
use  could  have  azisen.  In  the  present  case  here  is  a  regular 
conveyance,  by  bargain  and  sale,  to  James  Davidson,  in  fee,  in 
trust  for  family  purposes.  The  deed  is  void  as  a  bargain  sale, 
and  if  we  construe  it  as  a  covenant  to  stand  seised,  it  is  then  a 
covenant  with  a  stranger  to  stand  seised  to  the  use  of  the 
stranger  in  trust,  that  the  stranger  shall  hold  and  apply  the 
land  for  the  uses  declared  in  the  deed.  But  the  misfortune 
is  that  Davidson,  the  stranger,  stands  here  alone  and  by  him- 
self. Here  is  no  brother  to  redeem  the  deed.  According  to 
the  decision  in  Oro.  Oar.,  and  which  appears  never  to  have 
been  questioned,  the  use  fails  for  want  of  a  covenantee  who  is 
a  relation  by  blood  or  marriage.  In  the  opinion  given  by  the 
supreme  court,  it  is  said  that  Davidson  was  merely  made  use  of 
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as  the  condait  or  instroment  thrcnigh  which  the  beneficial  inter* 
est  was  to  flow  to  others.  But  that  was  also  the  case  in  Smiik 
T.  lUdey.  The  corenantees  there  were  only  to  take  in  tmst  for 
the  family  of  the  corenantor.  They  are  the  mere  conduits  or 
instruments;  and  yet  the  case  says,  those  who  are  strangers  and 
not  connected  by  blood,  cannot  be  such  instruments.  Why  the 
courts  originally  established  so  scrupulous  a  rule,  it  is  not  for 
me  to  say.  I  can  only  say,  that  a  covenant  to  stand  seised  is  a 
peculiar  species  of  conveyance,  confined  entirely  to  family  con- 
nections, and  founded  on  the  tender  considerations  of  blood  or 
marriage.  No  use  can  be  raised  for  any  purpose,  in  favor  of  a 
person  not  within  the  infinence  of  that  consideration.  There  is 
no  cold,  selfish,  calculating  motive  to  contaminate  the  contract, 
nor  is   the  conveyance  to  be  profaned  by  the  footstep  of  a 


The  case  of  Sympeon  v.  Keyles,  decided  in  1667,  was  dted  an 
Jb$ter  V.  JFbsfer,  T.  Baym.  49,  and  it  contains  the  same  doctrine. 
▲  father  had,  by  deed,  given  land  to  his  son,  in  consideration 
of  affection,  but  livexy  was  not  made,  and  it  was  held  good  as  a 
4x>venant  to  stand  seised.  But  "  a  difference  was  taken,  where 
the  father  gives  to  a  stranger,  to  the  use  of  himself,  remainder 
over;  there  no  use  arises;  but  when  the  conveyance  is  to  the 
party  himself,  there  the  use  will  arise." 

The  next  case  in  succession  is  that  of  Hoars  v.  Dia,  1  Sid. 
26,  of  which  we  have  heard  so  much  upon  the  aigument.  That 
oaae  was  decided  in  the  C.  B.  veiy  early  in  the  reign  of  Oharles 
H.  One  J.  P.,  by  indenture  between  him  and  T.,  his  son,  of 
the  one  jMurt,  and  two  strangers  of  the  other  part,  in  considera- 
tion of  natural  love  and  affection  which  he  had  to  his  son,  T., 
granted  and  enfeoffed  the  two  strangers  of  lands,  to  the  use  of 
himself  for  life,  remainder  to  his  son,  T.,  and  the  heirs  male  of 
his  body,  with  remainders  over.  He  also  covenanted  with  the 
two  strangers  that  they  should  enjoy  the  land  to  the  uses  in 
the  deed  specified.  The  deed  was  not  duly  made  so  as  to 
operate  as  a  feoffment,  and  the  question  was  whether  the  son 
took  under  the  deed  as  a  covenant  to  stand  seised.  The  court 
decided  that  no  use  was  raised  by  the  deed,  seeing  there  was 
no  consideration  to  raise  it,  it  being  a  deed  to  strangers.  This 
18  also  a  case  in  point  against  the  deed  before  us;  for  the  deed 
was  to  the  two  strangers  for  the  entire  use  of  the  covenantor 
and  his  son,  and  they  took  no  beneficial  interest^  any  more  than 
Davidson,  in  the  present  case. 

The  next  case  that  is  material  to  this  point  is  Joctam  v.  Jaek^ 
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lease  and  release  here  were  from  A.  to  his  brother  B.,  in  fee- 
tail,  in  consideration  of  natural  love,  and  after  his  own  death 
to  have  and  to  hold  to  his  brother,  and  the  heirs  of  his  body, 
and  after  their  decease,  to  the  eldest  son  of  his  beloTed  ande. 

This  case  has  nothing  to  do  with  the  present  one,  for  here  all 
the  parties  to  the  deed  were  of  the  same  family,  and  of  one 
blood.  So  they  were  in  the  cases  of  Samon  r.  Jones^  2  Yent. 
818;  in  Daw  v.  Ifewborough^  Comyns's  Rep.  242;  S.  O.,  Gilbert 
on  Uses,  by  Sugden,  253,  254;  and  Crossing  ▼.  Scudamore,  1 
Vent.  187,  which  have  been  supposed  to  have  some  bearing 
upon  the  point,  but  which  have  no  application  to  the  question, 
whether  the  covenantee  can  be  a  stranger  in  a  deed  of  covenant 
to  stand  seised  to  uses.  After  the  fullest  research  which  I  have 
been  able  to  give,  I  cannot  find  a  single  case  in  which  it  has 
ever  been  decided  that  these  family  uses  can  arise  on  a  cove- 
nant or  grant  to  a  stranger,  whether  he  is  to  take  beneficially 
or  only  as  a  mere  trustee  for  others.  All  the  cases  I  have  pro- 
duced from  the  reign  of  Elizabeth  down,  and  which  deny  that 
a  stranger  can  be  a  party  to  such  a  conveyance,  remain  uncon- 
tradicted. If  there  be  even  any  dicta  in  favor  of  the  compe- 
tency of  a  stranger  to  take,  they  have  been  overruled.  Thus, 
in  Plowd.  807,  b.,  it  was  said  by  one  of  the  counsel  that  a  use 
in  a  particular  estate  might  be  raised,  and  supported  in  favor 
of  a  stranger  when  there  was  a  remainder  over  in  favor  of  the 
family.  But  this  was  denied  to  be  law  by  a  subsequent  dictum 
of  counsel,  in  4  Leon.  187;  and  it  was  exploded  in  IJord  Pagefs 
case. 

The  intention  of  the  deed  in  the  present  case  was,  that  the 
estate  in  law  should  pass  to  Davidson,  and  that  the  uses  and 
trusts  in  favor  of  the  husband  and  mother  should  arise  out 
of  the  estate  so  vested  in  him.  But  no  estate  vested,  whether 
we  consider  the  deed  as  a  bargain  and  sale,  or  as  a  covenant  to 
stand  seised  from  the  want  of  a  pecuniary  consideration  in  the 
one  case,  and  of  the  consideration  of  blood  or  marriage  in  the 
other,  I  should  be  willing  to  lend  a  helping  hand  to  this  deed 
if  I  could  find  any  law  to  warrant  it;  but  I  have  found  none, 
and  I  am  obliged  to  say  that  the  heirs  are  entitled,  by  law,  to 
tne  land.  Though  the  rule  of  law  may  lippear  to  be  a  formal 
and  technical  one,  yet  a  great  many  of  the  rules  of  evidence 
are  of  the  same  stamp;  and  the  courts  must  adhere  to  them,  or 
they  will  destroy  land-marks,  render  the  transmission  of  prop- 
erly uncertain,  and  throw  everything  into  confusion.  We  have 
no  more  authority  to  change  the  rule  of  law  in  order  to  give 
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effect  to  a  coTenant  to  stand  Beised  than  we  would  haTe  to  give 
effect  to  the  common  deed  of  bargain  and  sale  without  any  con- 
sideration in  ity  or  to  give  effect  to  a  deed  of  feoffment  without 
lively,  or  to  a  bond  without  a  seal,  or  to  a  will  of  land  which 
has  not  three  witnesses,  or  to  make  a  note  negotiable  without 
negotiable  words  in  it.  All  these,  and  numerous  other  cases, 
depend  upon  fixed  rules  not  within  the  discretion  of  the  courts; 
and  it  would  produce  great  mischief,  if  not  great  injustice,  if 
any  of  these  rules  were  to  be  subverted  retrospectively. 

Perhaps  the  husband,  and  especially  the  mother,  may  have 
more  pressing  claims  than  uncles  and  cousins;  but  the  fixed 
laws  of  inheritance  which  have  prevailed  from  time  immemorial, 
speak  a  different  language.  Beal  property  never  can,  in  any 
possible  case,  ascend,  by  inheritance,  to  the  mother;  nor  will 
the  law  allow  the  husband  to  be  the  wife's  heir,  as  to  her  lands, 
and  it  only  gives  him  a  life  estate,  as  tenant  by  the  curtesy. 
Suppose  Mrs.  Hunt  had  left  children  by  a  former  husband,  and 
the  second  husband  had  procured  such  a  deed  as  this  from  his 
wife  in  her  last  sickness;  it  is  probable  that  every  one  would 
have  been  struck  with  the  enormity  of  the  case,  and  we  should 
gladly  have  seized  upon  this  settled  rule  of  law  to  have  restored 
the  land  to  the  children.  The  phiintiffs  in  the  present  case  are 
not  such  interesting  heirs  as  one's  own  offspring,  but  still  they 
are  the  heirs  at  law,  and  they  are  entitled  to  ask  of  us  to  give 
them  their  right,  according  to  the  established,  uniform,  and 
unbending  rules  of  law.  If  husbands  can  procure  the  convey- 
ance of  property  from  their  wives  by  honest  and  fair  means,  let 
them  do  so  and  welcome,  but  they  cannot  expect  that  the  courts 
will  help  them,  as  against  the  heirs  in  their  precipitation  and 
blunders,  and  go  so  far  as  to  suspend  or  change  the  doctrine  of 
alienation  by  deed. 

I  am  accordingly  of  opinion  that  the  case  is  with  the  plaint- 
ifb,  and  that  the  judgment  of  the  supreme  court  ought  to  be 
reversed. 

A  majority  of  the  court  [for  reversing,  fourteen;  for  aiBrming, 
six;]  being  of  the  same  opinion,  it  was  thereupon  ordered  and 
adjudged  that  the  judgment  of  the  supreme  court  be  reversed, 
and  that  the  plaintiff  in  error  be  restored  in  all  things  he  has 
lost  thereby.  And  it  is  further  ordered  and  adjudged  that  the 
plaintiff  in  error  do  recover,  against  the  defenduits  in  error,  his 
said  term  yet  to  come,  etc.,  and  his  damages  to  six  cents,  etc. 
And  it  is  further  ordered  and  adjudged,  that  the  defendants  in 
error  pay  to  the  plaintiff  in  error  one  hundred  and  seventy-seven 


366  Jackson  v.  SKBBma.  [New  York» 

dollars  and  fif ij-fiTe  oents,  for  his  costs  and  charges  by  him  hod 
out  and  expended  in  the  supreme  oourfey  etc.,  as  well  as  in  and 
about  the  prosecution  of  his  writ  of  error  in  this  court,  and  that 
the  record  be  remitted,  etc. 
Judgment  of  reversal. 

The  doctrine  is  ttriotly  held  in  the  decJaoM  in  New  Yoxk  following  the 
JB»g^''*^  anthoritiee,  that  a  ooosidention  of  blood  or  maniege  ie  abecdately 
ewnntinl  to  the  yalidity  of  a  ooyenant  to  stand  seieed:  Jaduon  ▼.  CadweUt  1 
Cow.  622;  Jademm  t.  DeZancey,  4  Id.  427;  and  the  oonrts  in  New  Hampshira 
follow  these  decisions:  Frendk  v.  Frmich,  3  N.  H.  234;  ITmlerwood  y.  Csmp- 
bell,  14  Id.  393;  BeU  v.  Seamnum,  15  Id.  381. 

In  TVq/ioii  ▼.  JTaioM,  102  Mass.  633;  8.  C,  8  Am.  Bep.  4H  it  is  held  that 
m  deed  of  land  reciting  a  pecuniary  consideration,  and  to  take  effect  after  the 
decease  of  the  grantor,  upon  condition  of  certain  services  to  be  rendered 
bim,  may  be  maintained  as  m  ooyenant  to  stand  seised  to  the  grantee'a  nse, 
notwithstanding  the  absence  of  the  relation  of  blood  or  marriage  between  the 
grantor  and  grantee.  In  the  opinion  the  doctrine  in  ICsssachnsetta  is  shown 
to  be  different  from  that  in  New  York.  The  court  say:  "We  are  aatisfiedt 
however,  that  the  distinction  between  a  deed  of  bargain  and  sale  and  a  cov- 
enant to  stand  seised,  so  to  as  it  requires,  for  the  validity  of  the  latter,  a 
consideration  of  blood  or  marriage^  is  artificial  and  constmctive^  depending 
entirely  upon  the  statute  of  enrollments,  and  having  no  pretext  for  ocntinued 
existence  where  the  provisions  of  that  statute  do  not  ap^." 

In  a  well  considered  case  in  Ohio,  Thampmm  v.  ThonypMn,  17  Ohio  St 
e49,  this  subject^  the  consideration  to  support  a  conveyance^  is  fully  consid- 
ered. It  is  held  that  in  that  state  a  consideration  which  would  have  been 
sufficient  to  uphold  a  use  before  the  statute  of  uses,  or  a  conveyanoe  by  way 
4if  a  covenant  to  stand  seised  under  that  statute^  is  sufficient  to  support  a 
deed  of  conveyance.  Blood  or  marriage  constituted  a  sufficient  consideration 
to  uphold  a  conveyanoe  by  way  of  covenant  to  stand  seised.  The  maniage 
was  required  to  be  between  the  donee  and  one  related  to  the  donor  by  blood 
within  the  requisite  degree;  and  it  was  not  required  to  be  prospective;  aa  ex* 
isting  marriage  was  sufficient.  White,  J.,  noticing  the  prinoipsl  case^  says: 
« <  In  New  York  the  rulings  have  been  veiy  stringent  against  upholding  deeds 
founded  upon  considerations  not  sufficient  to  support  a  deed  of  bargain  and 
sale  under  the  statute  of  uses.  The  first  and  leading  case  is  Jaekmm  y.  Sefr- 
rtn^,  in  which  it  was  held  that  a  conveyance  to  a  stranger,  in  trust  for  one 
within  the  consideration  of  blood,  would  not  operate  as  a  covenant  to  stsad 
seised,  though  it  was  admitted  the  conveyance  would  have  been  valid  if  made 
directly  to  the  beneficiary." 

In  WardwtU  v.  BasgeU,  8  R.  L  302,  it  is  held  that  a  quitclaim  conveyance 
from  a  mother  to  the  wife  of  a  son,  though  upon  its  face  open  to  the  objection 
of  attempting  to  create  an  estate  in  fee  in/tUuro,  will  be  sustained  as  valid, 
the  relationship  between  the  parties  furnishing  a  sufficient  consideration,  and 
the  intent  of  the  instrument  being  unmistakably  to  convey  a  fee  subject  to  a 
life  interest  in  the  grantor. 

Treating  of  this  doctrine,  Washburn,  3  Beal  Prop.  354,  says:  "The  differ- 
ence, theoretically,  between  a  bargain  and  sale  and  a  covenant  to  stand  seised, 
consisted  in  the  consideration  out  of  which  the  use  was  raised  to  which  the  law 
united  the  seisin.  In  bargainand  sale  it  required  this  to  be  money,  or  something 
representing  money.    In  covenant  to  stand  seised  it  consisted  of  relationship 
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by  cooMogainity  or  affinity;  fhongh,  as  will  hereafter  appear,  this  distinotioii 
•eema  to  hare  been  aometimes  lost  sight  of.  Thns,  in  Kaasaehnsetts,  it  has 
been  settled  that  a  deed  of  oorenant,  to  stand  seised,  may  be  good,  althoo^ 
the  consideration  niay  be  other  than  the  relationahip  of  blood  or  marriags  be- 
tween the  grantee  and  grantor,  or  no  each  relationship  exists.  And  in  Penn- 
aylTsnia  it  is  held  that  if  a  deed  cannot  take  effect  as  a  bargain  and  sale  for 
want  of  apecaniafy  consideration,  it  niay  do  so  as  a  covenant  to  stand  seised, 
if  a  consideration  of  blood  ezisti;  and  a  recorded  deed  will  have  the  effect  of 
m  deed  of  f eoffinent  with  m  livery  of  seisin,  or  as  a  deed  nnder  the  statute  of 
uses,  as  will  best  accomplish  the  intention  of  the  parties.  But  in  New  Yori^ 
it  was  held  that  if  a  deed  be  made  without  a  pecnniary  consideration  it  can- 
not operate  as  a  bargain  and  sale;  and  if  without  any  tie  of  blood  between  the 
j(rantor  and  grantee^  it  oannoi  take  effect  as  a  covenant  to  stand  seised." 

For  cases  on  this  general  subject^  see  OAen^  v.  Watkbu,  2  Am  Deo.  680; 
WaUUr.  IFaffi<  8 Id.  2ia 
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P7  Jonnas,  as.] 

Jfonam  nr  Oasm  <ur  Ikdobbib's  Diath.— If  an  indorser  be  dead  at  the 
tozity  of  a  nots^  and  earaontors  or  administrators,  known  to  the  holder, 
have  been  ^ipolnted,  notice  of  non-payment  must  be  given  them,  as 
folly  as  if  the  indorser  were  alive.  But  where,  in  ignorance  of  the  ia- 
docser^s  death,  notice  is  sent,  sufficient  to  chaige  him  were  he  alive^ 
sooh  notice  will  be  good  as  agsinst  his  executors  or  administrators. 

AgsuMWiT  on  a  pxomisaory  note  by  the  indorseoB  against  the 
.  executors  of  the  indorser.  The  indorser  died  before  maturity. 
And  the  only  question  in  the  case  was  whether  notice  sent  to 
him,  in  ignorance  of  his  death,  was  sufficient  to  entitle  the 
plaintifEs  to  this  action.  Porsnant  to  instructions,  the  jurj 
found  for  the  pluntiffs.  A  motion  to  set  aside  this  yerdict  was 
submitted  without  argument. 

By  Oonrt,  Spehobb,  0.  J,  The  only  question  in  this  case  is 
whether  due  notice  was  given  of  the  non-payment  of  the  note 
by  the  maker,  so  as  to  charge  the  defendants,  who  are  the  ex- 
•ecutors  of  the  indorser.  It  is  not  denied  that  the  plaintiffs,  the 
holders  of  the  note,  gave  all  the  notice  in  their  power  to  give 
vrhen  the  note  fell  due,  notice  was  left  at  the  last  residence  of 
the  indorser,  another  notice  was  left  with  his  reported  agent, 
and  another  was  sent  to  the  residence  of  his  family  in  the  coun- 
try, through  the  post-office.  But  it  is  insisted,  that  the  in- 
dorter  being,  in  fact,  dead  when  the  note  fell  due,  although  the 
fact  was  unknown  until  some  months  afterwards,  notice  should 
have  been  given  to  his  executors.  It  appears  that  the  note  be- 
came due  on  the  twenty-second  of  December,  1815;  that  Birch 
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sailed  from  New  York  on  the  serenteenth  of  November,  1815, 
on  a  Tojage  to  Teneriffe,  and  died  at  sea  on  the  twelfth  of 
December  following;  that  his  will  was  proved,  and  letters  testa- 
mentary granted  thereon,  on  the  twenty-second  of  April,  1816; 
and  that  his  death  was  not  known  at  New  York  nntQ  the  last  of 
March,  1816.  No  notice  was  given  to  the  exeoators  of  the  non* 
payment  of  the  note. 

The  case  of  StewarU  v.  Eden^  2  Gaines,  121  [2  Am.  Dee. 
222],  governs  and  decides  this  case.  In  that  case,  the  note  fell 
due  on  the  eighth  of  November,  1798,  the  indorser,  Medoef 
Eden,  died  on  the  thirteenth  of  September,  1798,  and  it  was 
held  by  the  coort  that  notice  directed  to  the  indorser  himself, 
and  left  at  his  dwelling-house,  which  was  shut  up,  was  good 
notice.  Mr.  Justice  Liviugston,  in  delivering  the  opinion  of 
the  court,  observed:  ''Nor  was  it  fatal  to  direct  the  notice  to 
the  indorser  himself,  for  as  it  was  not  known  whether  he  had 
made  a  will,  nor  who  his  executors  were,  until  long  after,  it 
was  full  as  probable  that  it  would  reach  the  parties  interested 
by  this  address,  as  by  any  other;  some  one  of  the  deceased's 
family  would  open  it,  or  see  it  safely  delivered  to  an  exeeutor; 
the  notice  therefore  was  well  served,  and  its  address  proper." 
If  an  indorser  be  dead  at  the  maturity  of  a  note,  and  there  be 
executors  and  administrators  at  that  time  known  to  the  holder, 
notice  must  be  given  to  them,  for  they  represent  the  testator  or 
intestate,  and  are  as  fully  entitled  to  notice  as  he  would  be  if 
alive.  But  it  is  a  novel  principle,  nnsupported  either  by  prece- 
dent or  authority,  that  notice  is  to  be  given  to  the  represent- 
atives of  the  indorser,  and  who  become  such  long  after  the  note 
has  fallen  due.  The  rights  of  the  holder  of  a  note  or  bill  are 
to  be  determined  by  his  acts  when  the  note  or  bill  becomes  due, 
and  if  he  then  gives  such  notice,  as  imder  the  existing  state  of 
facts  the  law  requires  of  him,  his  rights  are  fixed  and  he  cannot 
be  required  to  superadd  any  other  notice  at  a  future  period. 
In  the  case  cited,  no  notice  had  been  given  to  the  executors^ 
and  we  perceive  that  the  notice  delivered  at  the  dwelling- 
house  of  the  deceased  indorser,  was  pronounced  to  be  well  de- 
livered. 

We  have  not  been  furnished  with  the  pleadings,  and,  there- 
fore, cannot  notice  any  suggestions  that  the  proof  did  not  cor- 
respond with  the  averments  in  the  declaration;  nothing  is  re- 
ferred  to  us,  but  the  single  point  whether  due  notice  was  given 
to  the  indorser. 

Judgment  for  the  plaintiflGs. 
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riT  JOBBOV.  9S.] 

KaBUOxvoa  nr  BjOKUvnta  Boil, — One  who  erects  a  boildiog  on  his  own  lot^ 
Adjoining  the  house  of  another,  may  lawfully  dig  a  foundation  below  thai 
o^  his  neighbor,  and  is  not  liable  for  any  consequential  damage,  provided 
he  has  used  due  care  and  diligence  to  prevent  injury  to  the  adjoiniQg 
house. 

iDBf — Imkatxrial  Allboatioh. — Where,  in  a  special  action  on  the  esse, 
the  plaintiff  declares  that  the  defendsnt  contriving  and  maliciously  in- 
tending to  injure  and  aggrieve  plaintiff,  dug  up  the  soil  of  a  contigu- 
ous lot,  whereby  the  foundation  walls  of  his  house  were  injured,  evidence 
of  negligence  may  be  given  to  support  the  declaration;  the  allegation  of 
malice  being  immaterial. 

Cass.  Plaintiff,  in  his  declaraiiony  charged  defendant  with 
eontriTing  and  malicioasly  intending  to  injure  and  aggrieve  him, 
in  that  defendant  dag  upon  his  premises  so  near  to  plaintiff*8 
lot  and  dweUing-house  thereon,  as  to  cause  a  great  part  of  his 
mesBoage  to  fall.  Plea,  not  guilty.  It  apx>eared  that  the  de- 
fendant in  laying  the  foundation  for  a  house  on  his  lot  contigu- 
ous to  the  plaintiff's,  dug  some  distance  below  the  foundation 
of  the  plaintiff's  house,  in  consequence  of  which  one  of  the  cor- 
haib  of  his  house  settled,  the  walls  were  cracked,  and  the  house 
in  other  respects  was  injured.  Plaintiff  offered  evidence  of  neg- 
ligence on  the  part  of  defendant  in  remoTing  the  soil  on  his  lot. 
Motion  for  a  nonsuit  on  the  ground  that  the  declaration  being 
for  a  malfeasance,  and  not  for  the  misfeasance  of  the  defendant, 
the  question  of  negligence  could  not  arise,  and  also  on  the 
ground  that  defendant's  act  was  lawful.  Motion  denied,  and 
eyidence  taken  as  to  the  question  of  negligence. 

The  chief  justice  charged  the  jury  that  there  was  no  doubt 
but  that  the  defendant  in  building  his  house  had  occasioned 
damage  to  the  plaintiff's,  and  the  only  question  for  them  to  de- 
cide was  the  amount  of  the  damage;  that,  in  his  opinion,  they 
ought  to  give  the  difference  in  value  between  what  the  house 
would  have  sold  for  before,  and  after,  the  injury,  and  nol 
merely  the  expense  of  repairs,  as  the  injury  was  permanent  and 
could  not  be  effectually  repaired;  that  the  plaintiff  had  first 
built  his  house  with  a  goott  foundation,  and  if  the  defendant, 
in  building  his  house,  thought  proper  to  sink  his  foundatioD 
below  that  of  the  plaintiff,  he  must  take  care  in  so  doing  not  to 
injure  the  plaintiff's  house,  otherwise  he  would  be  liable  for 
any  damage;  that  there  was  good  reason  to  conclude  from  the 
eTidence  that  the  defendant  was  guilty  of  negligence  in  not 
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taking  all  the  preoaations  which  might  have  been  taken  to  pre- 
vent the  injury. 

Verdict  for  the  plaintiff  for  twelve  hundred  doUan  damagea. 
Motion  to  set  aside  the  verdiot  and  for  a  new  trial. 

MoCoun^  for  the  defendant. 
SUaaon,  contra. 

By  Oourty  Woodwobtb,  J.  The  plaintiff  alleges  in  his  decla- 
ration that  the  defendant  **  malidously  intending  to  injoze  the 
plaintiff,  and  to  deprive  him  of  the  use  and  advantage  of  his 
messuage,  dug  up  the  soil  of  a  certain  lot  contiguous,  whereby 
the  foundation  walls  were  subverted,  and  a  great  part  of  the 
messuage  foundered  and  fell,  and  the  residue  was  greatly 
broken  and  shattered.''  .  At  the  trial,  the  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  declaration  being  founded  on 
the  malfeasance,  and  not  the  misfeasance,  of  the  defendant,  the 
question  of  negligence  or  unskillfulness  could  not  arise;  that 
the  declaration  was  not  supported  by  the  evidence,  inasmuch 
as  it  appeared  that  the  defendant  dug  on  hia  own  ground,  which 
was  lawful  in  itself,  and  it  did  not  appear  that  the  act  was  done 
maliciously.    The  motion  for  a  nonsuit  was  properly  denied. 

If  the  plaintiff  had  stated  in  his  declaration  that  the  act  was 
done  maliciously,  further  proof  would  have  been  neoessaiy. 
It  would  then  be  a  case  of  malfeasance,  an  inquiry  distinct  in 
its  nature  from  a  case  where  damages  are  claimed,  either  on  the 
ground  of  negligence  or  unskillfulness,  or  that  the  act  com* 
plained  of  does  of  itself  subject  the  party  to  damages,  although 
done  with  the  greatest  care.  In  the  exercise  of  a  lawful  right, 
a  party  may  become  liable  to  an  action  when  it  appears  that  the 
act  was  done  maliciously.  Suppose  Holland  had  declared  that 
he  would  exercise  his  right  of  digging  on  hia  own  ground  con- 
tiguous to  the  plaintiff's  wall,  not  to  benefit  himself,  but  for 
the  sole  purpose  of  injuring  the  plaintiff;  and  digs,  accordingly, 
below  the  plaintiff's  foundation,  but  takes  care  that  there  be  no 
ground  for  the  charge  of  negligence  or  unskillfulness  in  the  ex- 
ercise of  his  right.  Considering  himself  safely  intrenched 
within  the  protection  of  the  law,  he  desists  from  further  opera- 
tions; his  object  is  accomplished,  the  adjoining  foundation  is 
loosened,  and  the  building  materially  injured.  Is  there  a  ques- 
tion that  in  such  a  case  the  party  injured  would  be  entitled  to 
recover  damages?  The  gravamen  would,  in  the  case  put,  arise 
from  the  fact  that  the  act  was  done  maliciously,  and  testimony 
short  of  proving  that  it  was  so  done  would  be  insuffi« 


Aug.  1812.]  Pahton  i;.  Hollaio).  871 

cient  to  maintain  the  action,  although  it  might  ehow  a  just  daiin 
to  damages,  had  the  count  been  differently  diawn.  In  my 
opinion,  the  plaintiff's  case  is  not  of  this  character.  The  alle- 
gation ''  malidously  intending  "  I  do  not  consider  of  the  essence 
of  the  action  or  descriptive  of  the  manner  of  doing  the  act 
which  occasioned  the  injury,  and  it  may  well  be  rejected  as  sur- 
plusage, still  leaving  a  good  declaration,  to  support  which  the 
proof  was  competent. 

In  the  case  of  WiUiamsany.  AUangon,  2  East,  452,  Lawrence, 
J.,  says,  **  with  respect  to  what  averments  are  necessary  to  be 
proved,  I  take  the  rule  to  be,  that  if  the  whole  of  an  avennent 
may  be  struck  out  without  destroying  the  plaintiff's  right  of 
Action,  it  is  not  necessary  to  prove  it;  but  otherwise,  if  the 
whole  cannot  be  struck  out,  without  getting  rid  of  a  part  essen- 
tial to  the  cause  of  action,  for  then,  though  the  averment  be 
more  particular  than  it  need  have  been,  the  whole  must  be 
proved  or  the  plaintiff  cannot  recover."  Now  apply  this  doc- 
irine;  if  this  averment  be  stricken  out,  still  the  declaration  is 
.good,  and  may  be  supported  by  proof  of  negligence  or  unskill- 
f  ulness  in  the  manner  of  doing  the  act.  The  plaintiff  may 
<declare,  as  in  this  case,  or  according  to  the  precedents  in  6  T. 
B.  411,  7  East,  868,  and  H.  Bl.  267,  that  the  injury  was  done 
by  reason  of  negligence. 

The  next  and  important  question  is,  whether  the  defendant  is 
liable,  on  the  case  made  out  at  the  trial,  to  damages  for  the 
injury  to  the  plaintiff's  house.  **8io  utere  iuo,  ui  alienum  non 
laedaa"  is  a  maxim  admitted  to  be  correct,  the  extent  of  its 
4ipplication  is  to  be  considered.  The  plaintiff  insists  that  with- 
out reference  to  the  question  of  negligence,  the  defendant  is 
jmswerable  for  the  damages.  On  reviewing  the  cases,  I  am  of 
opinion,  that  no  man  is  answerable  in  damages,  for  the  reason- 
4ible  exercise  of  a  right,  when  it  is  accompanied  by  a  cautious 
regard  for  the  rights  of  others,  when  there  is  no  just  ground 
for  the  charge  of  negligence  or  unskillfulness,  and  when  the  act 
is  notdone maliciously:  Plati v.  Johnson^  15 Johns.  213  [anle^  233], 
is  a  case  analogous  in  principle  to  the  present  action.  It  is  there 
decided,  that  a  person  erecting  a  mill  and  dam  upon  a  stream 
of  water  running  through  his  own  land,  does  not,  by  the  mere 
prior  occupation,  gain  an  exclusive  right,  and  cannot  maintain 
an  action  against  a  person  erecting  a  mill  and  dam  above  his, 
by  which  the  water  is  in  part  diverted,  and  he  is  in  some  degree 
injured.  The  court  say,  that  the  maxim  before  stated  ''  must 
he  taken  and  construed  with  an  eye  to  the  natural  rights  of  alL 
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Although  aomo  conflict  may  be  prodnoed  in  the  use  and  enjoy- 
ment of  sQch  rights,  it  cannot  be  consideiedy  in  judgment  of 
law,  an  infringement  of  the  right.  If  it  becomes  less  usefol  U> 
the  one,  in  conseqaenoe  of  the  enjoyment  by  another,  it  is  by 
accident  and  because  it  is  dependent  on  the  exercise  of  the 
equal  rights  of  others."  Baron  Comyns  lays  down  the  rule 
generally,  that  an  action  on  the  case  does  not  lie  for  a  reason- 
able use  of  one's  right,  though  it  be  to  the  annoyance  of 
another,  and  he  puts  the  case:  "  If  a  man  build  a  house,  and 
make  cellars  upon  his  soil,  whereby  a  house  newly  built  in  an 
adjoining  soil  falls  down."  He  refers  to  2  BolL  Abr.  665,  and 
1  Sid.  167,  which  fully  support  the  doctrine. 

In  Clarke  y.  Foot,  8  Johns.  421,  the  court  have  deeided  thai 
if  a  man  sets  fire  to  his  own  fallow  ground,  as  he  may  lawfully 
do,  which  communicates  to  and  fires  the  woodland  of  his  neigh- 
bor, no  action  lies,  unless  there  was  some  negligence  or  mis- 
oonduct  in  him  or  his  servants.  All  these  cases  go  on  the 
ground  that  a  possible  damage  to  another,  in  the  cautious  and 
prudent  exercise  of  a  lawful  right,  is  not  to  be  regarded,  and  if 
a  loss  is  the  consequence  it  is ''  damnum  ab9jfie  inyuria.**  The 
case  of  Thurston  v.  Hancock,  12  Mass.  220  [7  Am.  Deo.  67],  is 
in  point;  in  that  case  the  plaintiff  built  a  house  on  hia  own 
land,  within  two  feet  of  the  boundary  line,  and  ten  years  after 
the  owner  of  the  adjoining  land  dug  so  deep  into  his  own  land 
as  to  endanger  the  house,  and  the  owner  of  the  house  on  thai 
account  left  it  and  took  it  down.  It  was  holden  that  no  action 
lay  for  the  owner  of  the  house,  because  the  defendants,  having 
the  entire  dominion  not  only  of  the  soil,  but  of  the  space  above 
and  below  the  surface,  could  not  be  restrained  in  the  exerciae 
of  their  right,  unless  by  covenant  or  by  custom;  that  the  house 
in  question  had  not  the  qualities  of  an  ancient  building,  so  thai 
the  plaintiff  could  prescribe  for  the  privilege  of  which  he  had 
been  deprived;  and  that  a  man  who  builds  a  house  adjoining 
his  neighbor's  land  ought  to  foresee  the  probable  use  by  his 
neighbor  of  the  adjoining  land.  The  case  from  Boll.  Bep.  430, 
cited  by  the  plaintiff's  counsel,  is  the  only  one  I  have  met  with 
which  goes  the  length  of  supporting  this  action. 

No  objection  appears  to  have  been  taken  in  that  case  to  the 
right  of  action,  but  only  to  the  form  of  the  declaration;  neither 
does  it  appear  whether  the  defendant  confined  himself  in  dig- 
ging to  his  own  land.  Chief  Justice  Parker  says,  '*  it  seems 
impossible  to  maintain  that  case  upon  the  &cts  made  to  appear 
without  denying  principles  which  seem  to  have  been  delib- 


374  Obesson  v.  Stout.  [New  Tork^ 

Chapman,  deUvered  to  the  plaintiffs  the  possession  of  the  fac* 
toiy  and  all  the  machinery  as  secaiitj  for  the  mortgage  debt. 
Plaintiffs  put  a  tenant  in  possession  immediately.  In  Febraaij, 
1817,  the  articles  in  question  were  removed  to  Burrows'  store 
by  defendant.  The  carding  machines  were  fastened  to  the  floor 
with  wooden  pins,  and  the  frames  for  spinning  flax  and  tow 
were  fastened  by  upright  pieces  extending  to  the  upper  floor» 
and  cleets  were  nailed  to  the  floor  round  the  feet,  but  neither 
of  them  were  nailed  to  the  building,  and  might  be  raised  and 
removed  by  a  strong  man. 

The  defendant  moved  for  a  nonsuit,  because  the  property 
was  taken  from  the  possession  of  a  tenant,  and  because  the 
machinery  being  fixed  to  the  freehold,  was  real  estate,  and  not 
the  subject  of  replevin;  the  motion  was  denied.  The  defendant 
claimed  under  a  sheriff's  side,  November  13, 1816,  on  an  execu- 
tion issued  September  24, 1816,  under  judgment  against  Chap- 
man in  favor  of  one  Hudson.  The  sale  took  place  six  miles 
distant  from  the  factory,  and  the  officer  did  not  remove  the 
machinery  from  the  factory,  nor  lock  it  up  until  after  the  sale. 
Two  prior  executions  were  in  the  hands  of  the  sheriff — one  on 
the  thirtieth  July,  and  the  other  on  the  seventeenth  September, 
1816 — ^which,  the  deputy  sheriff  testified,  were  satisfied  out  of 
other  personal  property  sold.  Verdict  for  the  plaintiff,  subject 
to  the  opinion  of  this  court. 

MUoheU,  for  the  plaintiffs* 

Marcey,  conira. 

By  Court,  Platt,  J.  If  the  artides  of  machineiy  in  question 
be  regarded  as  real  estate,  then  undoubtedly  the  plaintiffs,  as 
mortgagees  in  possession  before  the  sale,  had  a  rightful  posses- 
sion and  the  defendant,  as  purchaser  under  a  junior  judgment,, 
had  no  right  to  take  the  machineiy  away.  By  the  severance,, 
the  machinery  became  the  personal  property  of  the  plaintifis, 
who  owned  the  realty  from  which  it  was  severed;  it  is,  therefore, 
a  proper  subject  of  replevin,  though  it  may  have  been  part  of 
the  freehold  when  it  was  sold  by  the  sheriff. 

Upon  examination  of  the  authorities  so  fully  collected  and  so 
well  summed  up  by  Lord  EUenborough  in  the  case  of  Elwea  v. 
Maw,  8  East,  28, 1  am  of  opinion  that  the  spinning  frames  and 
carding  machines,  situated  as  they  were,  are  personal  property; 
if  so,  then  the  two  frames  for  spiuning  flax,  which  were  not  in- 
cluded in  the  mortgage,  were  bound  by  the  execution  which  was 
delivered  to  the  sheriff  four  days  before  they  were  delivered  SLBd 
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pledged  to  the  plaintiffs,  as  security  for  their  debt.  The  le^y 
of  the  execution  was  sufficient.  After  having  IcTied  on  goods 
with  one  fieri  Jadas  if  the  sheriff  receives  a  second  ,^eriyacia8, 
the  first  levj  is  sufficient  for  both  executions.  But  I  incline  to 
the  opinion  that  the  sale  on  the  fieri  facias  was  irregular  aud 
void;  because  the  sheriff  sold  the  machinery  at  Troy,  six  miles 
distant  from  the  place  where  the  property  was  at  the  time;  and 
because  he  sold  the  factory  and  machinery  jointly  together 
without  any  discrimination.  In  Sheldon  t.  Soper,  14  Johns.  852, 
the  court  said,  ''  the  sheriff  did  not  even  know  the  goods,  or 
pretend  to  sell  them  specifically,  and  to  sanction  such  sales 
would  open  a  door  to  innumerable  frauds."  The  same  general 
principle  in  order  "  to  guard  against  fraud  and  to  preserve  fair- 
ness and  integrity  at  public  auctions,"  was  laid  down  in  regard 
to  the  sales  of  real  property  by  vague  and  general  description 
in  the  case  of  Jackson  t.  Striker,  1  Johns.  Cas.  287;  see,  also, 
Woods  T.  JforeS,  1  Johns.  Ch.  602. 

Independently  of  the  latter  objection  to  the  sheriff's  sale  the 
plaintiffs  would  be  entitled  to  recover  for  the  one  frame  for 
spinning  tow,  and  the  two  carding  machines,  the  title  to  which 
was  vested  in  them  long  prior  to  the  judgment  of  Hudson 
against  Ohapman  whether  it  be  regarded  as  real  or  personal 
estate;  and  on  the  ground  of  the  objection  to  the  mode  of  sale 
under  the  execution,  I  think  the  defendant  acquired  no  right  to 
the  two  frames  for  spinning  flax.  The  court  are  therefore  of 
opinion  that  the  plaintiffs  are  entitled  to  judgment  for  the  whole 
machinery,  according  to  the  verdict. 

Judgment  for  the  plaintiffs. 


Beferenoe  to  this  case  will  be  found  in  seven!  sections  of  Freeman  on  Ez- 
ecntions.  At  sec  114  he  says:  "Bnt  some  things  which  were  fastened  to  the 
reality  have  been  held  to  be  subject  to  execution  as  personalty  on  a  writ 
against  the  owner  of  the  freehold.  This  is  particularly  the  case  with  ma- 
chinezy  used  for  manufacturing,  when  it  can  be  disconnected  without  any 
material  injury,  and  when  it  was  attached  only  for  the  purpose  of  keeping  it 
firm  and  steady,  and  enabling  its  use  to  be  more  beneficial "  As  to  the  time 
when  an  execution  binds  personal  property,  the  same  author,  noticing  the 
case»  says,  sec  200:  '*To  alleviate  the  hardship  and  injustice  of  the  common 
l*w,  'it  is  enacted  by  the  29  Ch.  U,  ch.  3,  sec.  16,  that  no  Ji.  fa.  or  other 
writ  shall  bind  property  or  goods  but  from  the  time  such  writ  shall  be  deliv- 
ered to  the  sheriff  to  be  executed,  who,  on  receipt  of  it,  shall  indorse  the  day 
of  his  receipting  the  same;  that  is,  that  if  after  the  writ  is  so  delivered  the 
defendant  makes  an  assignment  of  his  goods  (except  in  market  overt)  the 
sheriff  may  anywhere  take  them  in  execution.'  This  statute  was  adopted 
very  generally  on  this  side  of  the  Atlantic;  and  while  it  is  steadily  giving 
-way  before  statutory  provisions,  under  which  the  lien  of  executions  is  entirely 
•hftlished,  it  is  still  substantiaUy  the  law  in  about  one  half  of  the  statea^** 
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The  m«re  receipt  of  a  aeoond  ex6oati<ni  by  the  tasie  oflBoer  operatee  m  a 
levy  of  the  property  already  in  the  offioer's  handi.  No  other  or  further  ad 
of  eeizare  is  neoeflsaxy:  Ltach  ▼.  PhM^  41  HL  66;  BiaU  ▼•  i>fXNi»  99  Ma  44; 
relying  on  principal  caie:  Fait  Winkh  ▼.  UdaU,  1  Hill,  558;  Slade  ▼.  Vam 
Veehten,  11  Paige,  21. 

To  show  that  a  sale  of  personal  property  under  execution  should  be  mads 
where  the  property  is  sitoated,  this  case  is  relied  on  in  BockweU  ▼.  Hearing^ 
85  N.  Y.  810.  Says  Freeman  on  Jndgments,  sec  290:  ''The  sale  of  petaonal 
property  most  always  take  plsoe  at  or  near  the  place  where  soch  property  ia 
Sales  of  property  of  this  character  would  undoabtedly  result  in  a  great  sacri- 
fice to  the  defendant,  unless  it  can  be  seen  and  examined  by  the  bidders,  and 
can  be  delivered  to  ihe  purchasers  on  the  day  of  the  sale.  Hence,  the  law 
everywhere  requires  that  personal  property  shall  not  be  sold  under  execu- 
tion, unless  it  is  either  present  at  the  plsoe  of  the  sale,  or  is  so  near  there 
that  it  can  be  readily  examined  by  the  bidders.*' 


GovENTRT  V.  Barton. 

[17  JoBBSOir,  149.] 

Ilubal  OoHmiKBATiOH.— No  asswnpiU  will  lie  where  the  considesatiop  is 
iUegsL  So^  if  one  request  or  direct  another  to  do  an  act  which,  at  the 
time^  he  knows  to  be  a  trespass,  and  promise  him  indemnity,  the  prom- 
Im  is  void,  but  not  so  if  he  did  not  Imow,  at  the  time^  that  the  act  was 
unlawfuL 

AaauMWiT.  Tho  defendant  was,  in  1812,  an  overseer  of  the 
highways,  and,  as  sach,  ordered  the  plaintiff  and  others  who  had 
been  assessed  to  work  on  the  highways  within  defendant's  dis- 
trict, to  remove  a  certain  gate  belonging  to  the  Farmers'  Turn- 
pike Oompany,  saying  **  he  would  see  them  out  in  it,  or  that 
he  would  indemnify  them."  While  the  plaintiff  was  at  work 
removing  the  gate,  defendant  directed  him  how  to  proceed,  and 
said:  "I  will  bear  thee  out  in  it."  The  turnpike  company 
brought  trespass  against  the  individuals  who  had  removed  the 
gate,  and  recovered  judgment  against  them,  among  whom  was 
the  plaintiff,  who  paid  two  hundred  and  fifteen  dollars  and 
•eight  cents  damages,  the  amount  recovered  against  him.  This 
Action  was  to  recover  this  sum  from  defendant,  who,  it  was 
Admitted,  had  knowledge  of  the  suit  by  the  turnpike  company. 

Plaintiff  nonsuited.  A  motion  to  set  aside  the  nonsuit,  and 
for  a  new  trial,  was  submitted  with  argument. 

By  Oourt,  Spekceb,  C.  J.  The  plaintiff  cannot  pretend  to 
claim  on  the  ground  of  contribution,  for  it  is  well  settled  that, 
as  between  trespassers,  there  can  be  no  contribution.  In  such 
ease,  the  law  will  not  imply  a  promise.  It  is  a  general  and 
well  established  principle  that,  if  the  consideration  be  illegal,  it 
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will  not  uphold  an  assumpsit,  as  in  the  case  put  in  the  books, 
the  defendant,  in  consideration  of  twenty  shillings,  assomed  to 
pay  forty  shillings  if  he  did  not  beat  J.  S.  out  of  such  a  closo. 
The  common  law  prohibits  everything  unjust,  or  contra  bonos 
mores,  and  a  contract  contrarening  these  principles  is  Toid. 
But  if  one  person  request  another  to  enter  into  B.*s  land,  and  in 
his  name  to  driTc  out  the  beasts  and  impound  them,  and  prom- 
ise to  save  him  harmless,  this  is  a  good  assumpsit,  though  the 
act  is  tortious:  Winch.  49, 1  Com.  on  Con.  81. 

In  Jlhnre  t.  Ouland,  2  Johns.  Oas.  64,  where  the  phuntilF 
was  the  serrant  of  the  defendant,  and  had  been  commanded  by 
him  to  enter  into  the  locus  in  quo,  claiming  it,  and  declaring  it 
to  be  his  own,  and  promising  to  indemnify  the  plaintiff,  the 
oourt  say  if  this  had  been  true,  the  entry  would  have  been  law- 
ful. The  plaintiff,  relying  on  the  truth  of  the  defendant's 
declarations,  did  enter;  the  act  on  his  part  was,  therefore,  law- 
ful, and  a  good  consideration  for  the  promise.  And  where  a 
promise  was  made  to  an  innkeeper,  that  if  he  would  keep  one  B. , 
whom  the  defendant  pretended  to  have  arrested  on  a  commis- 
«ion  of  rebellion,  for  one  night  in  his  inn,  as  a  prisoner,  he 
would  save  the  plaintiff  harmless,  judgment  was  given  for  the 
plaintiff,  who  had  been  sued  for  a  false  imprisonment,  and  a 
recovery  had  against  him.  The  court  say  that,  whether  B.  was 
arrested  lawfully  or  not,  the  illegality  thereof  did  not  appear  to 
the  plaintiff:  1  Yin.  Abr.  299,  pi.  27.  But  if  the  act  directed  to 
be  done  appears  to  be  unlawful,  then  the  agreement  will  be 
unlawful  and  void:  Buller,  N.  P.  146.  I  have  no  hesitation  in 
aaying  that  it  is  a  true  and  just  distinction  between  promises  of 
indemnity  which  are,  and  those  which  are  not,  void;  that  if  the 
act  directed  or  agreed  to  be  done  is  known,  at  the  time,  to  be  a 
trespass,  an  express  promise  to  indemnify  would  be  illegal  and 
void;  but  if  it  was  not  known,  at  the  time,  to  be  a  trespass,  the 
promise  of  indemnify  is  a  good  and  valid  promise:  Cowp.  848. 
I  am  strongly  inclined  to  the  opinion  that  the  plaintiff  has 
brought  himself  within  the  latter  distinction.  The  question, 
upon  the  argument  of  the  case  of  The  Farmers^  Turnpike  v. 
Coventry,  10  Johns.  889,  turned  upon  the  right  to  erect  this 
gate  where  it  was  put,  the  defendant's  counsel  contending  that 
the  gate  could  not  be  set  up  within  three  miles,  at  least,  of  the 
compact  parts  of  the  city  of  Hudson,  as  defined  by  a  map  con- 
firmed by  the  act  of  1807.  We  decided  against  that  construc- 
tion, but  there  was,  at  least,  color  for  the  ground  taken. 
Again,  Hardick,  who  was  a  commissioner  of  highways,  directed 
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the  defendant  to  net  his  men  to  work,  and  take  the  gate  away» 
upon  which  the  defendant  ordered  it  to  be  done.  Here,  then» 
is  the  case  of  the  commissioner  and  OTcrseer  of  highways  both 
agreeing  in  considering  the  gate  as  a  nuisance,  and  both  di« 
recting  it  to  be  remoTed.  The  plaintiff  was  acting  in  a  subordi- 
nate capacity.  He  perceiyed  a  gate  standing  directly  across  an 
old  road,  and  his  superiors,  whom  he  had  a  right  to  think  well 
infonned,  pronouncing  it,  in  effect,  to  be  a  nuisance. 

I  think  the  conclusion  incTitable  that  the  plaintiff  did  not 
know  at  the  time  that  the  act  he  was  doing  was  a  trespasB,  and 
then  the  promise  of  indemnity  is  valid.  There  must  be  a  now 
trial  with  costs  to  abide  the  eyent  of  the  suit. 

New  trial  granted. 

This  case  is  followed  in  (7<u^  y.  ^oyftf,  14  K.  T.  832;  WeOBT.If.  T.  Cm- 
iral  B.  B.2ild.  190;  ffow€  y.  Bt^aXo  etc  R  B.  97  Id.  299,  where  the 
principle  is  applied  to  a  promifle  to  indemnify  an  agent  who  acted  in  good 
faith,  and  it  was  held  the  promise  was  binding. 

The  principle  on  which  the  decision  rests  is  well  stated  in  Nebomyr.  Ccok^ 
17  BL  449,  where  it  is  said  that  "where  one  is  employed  or  directed  to  do  or 
oommit  a  tziown  crime,  misdemeanor,  trespass  or  wrongs  and  the  employee 
<ur  agent  knows  it  to  be  such,  an  express  promise  of  indemnity  is  yoad,  bcdng 
against  the  peace  and  policy  of  the  law:  Story  on  Agency,  sec  839;  Brown's 
Leg.  Max.  828,  829;  ffolman  y.  Johnaon^  1  Cowp.  841;  Covmtrjf  y.  BarUm^ 
17  Johns.  142.**  The  principal  case  is  distinguished  in  Ct$mp9ton  y.  Lambert^ 
ISOhio^  81,  86,  where  it  is  said:  '<Thecaseof  Oovmhy  y.  Bartai^  is  relied 
on.  That  was  a  case  where  the  person  indemnified  was  called  on  by  the 
oyerseer  to  work  on  the  highway,  and  ordered  to  remove  a  gate  that  stood 
across  the  road,  and  a  pronuse  of  indemnity  was  given  him  by  the  oyerseer. 
On  a  reooyery  against  him  in  trespass,  he  was  permitted  to  recover  on  his 
contract  of  indemnity  against  the  overseer.  That  case  differs  from  the  pres- 
ent one  in  this,  that  it  was  a  trespass  to  property,  whereas  this  was  a  direct 
assaolt  on  the  person;  that  wasa  case  where  the  person  committing  it^  at  the 
time,  was  engaged  in  doing  (what  he  was  told  to  do^  to  wit):  work  on  the 
roads,  under  the  direction  of  the  overseer,  who  was  supposed  to  know  iHiaft 
was  to  be  done^  and  who^  for  the  time  being,  had  the  xi^t  to  oontrol  his 
labar." 


Jackson  v.  Yanderheydkn. 

[17  JoHnoH,  107.] 

OoHTRAOT  OF  FOfx  GoyxBT. — ^A  feme  eowri  cannot  bind  henelf  peraonaUy 
1^  a  covenant  or  contract  during  coverture.  Therefore^  her  joining  in  a 
deed  with  a  covenant  of  warranty  will  not  estop  her  setting  up  a  subse* 
quently  acquired  title  after  the  husband's  death. 

BiOHT  TO  DowxR  KOT  ASSIGNABLE. --The right todowerrests inaction ooly, 
and  cannot  be  so  aliened  as  to  enable  the  grantee  to  bring  an  action  is 
his  own  name. 
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Pabol  Etzdkrge  TsADHsasiBLE, — TbioL  eridenoe  is  not  admiwiible  to  show 
that  an  execution,  under  which  a  levy  and  lale  were  made,  had  been 
withdrawn,  and  the  levy  abandoned  hf  the  plaintiff. 

Ejsotmkht.  The  plaintiffs  lessor  claimed  under  a  deed  with 
TraiTanty  from  J.  J.  Yanderheyden  and  his  wife,  the  latter 
being  the  defendant  herein.  The  defendant  claimed  tinder  one 
Dickinson,  who  held  under  an  execution  against  J.  J.  Yander- 
heyden in  faTor  of  one  Eimberly.  The  plaintiff  objected  that 
the  defendant  was  estopped  by  her  deed  to  set  up  anything  in 
opposition  thereto.  The  objection  was  oyeiroled,  and  a  ver- 
dict directed  for  the  defendant.  A  motion  for  a  new  trial  was 
sabmitted  without  argument. 

By  Court,  Spxngxb,  C.  J.  The  defendant  was  not  estopped 
hj  tiie  deed  she  executed  with  her  husband,  to  the  lessor  of  the 
plaintiff,  for  the  premises  in  question.  It  is  a  settled  principle 
of  the  common  law,  that  coverture  disqualifies  a  /erne  from 
entering  into  a  contract  or  covenant  personally  binding  upon 
her.  She  may  at  common  law  pass  her  real  property,  by  a  fine 
duly  levied,  and  under  our  statute  she  may  also,  in  conjunction 
with  her  husband  and  on  due  examination  before  a  competent 
officer,  oonyey  her  real  estate,  or  any  existing  or  contingent 
future  interest  in  it.  But  such  deed  cannot  operate  as  an 
estoppel  to  her  subsequently  acquired  interest  in  the  same  lands. 
The  defendant's  subsequent  agreement  with  Dickinson,  in  re- 
gard to  the  lots  in  question  was  not  affected  by  the  coyenantsin 
the  deed  to  the  lessor. 

The  offer  on  the  part  of  the  plaintiff  to  show  that  the  writ  of 
fieri  faciaa  issued  under  the  judgment  in  favor  of  Kimberly 
against  Yanderheyden  had  been  withdrawn,  and  the  levy 
abandoned  was  properly  OTerruled.  It  was  an  attempt  col- 
laterally to  contradict  the  sheriff's  deed,  and  this  we  haye  held, 
Jackscm  t.  Orcy,  12  Johns.  429,  to  be  inadmissible.  The  plaint- 
iff's remedy,  if  the  facts  would  authorize  it,  would  be  an  appli- 
<sation  to  the  court  to  set  aside  the  sale.  I  do  not  understand 
that  the  plaintiff  relies  on  the  right  of  dower  acquired  under  the 
deed  from  the  defendant  and  her  husband.  If,  however,  that 
right  is  insisted  on,  the  answer  is  decisive,  that  it  is  a  right 
resting  in  action  only;  it  cannot  be  so  aliened  as  to  enable 
the  grantee  to  bring  an  action  in  his  own  name;  ti/eme  covert  or 
a  widow  may  release  her  claim  of  dower  so  as  to  barber,  but  she 
can  inyeet  no  other  person  with  the  right  to  maintain  an  action 
for  it,  and  besides  dower  cannot  be  recovered,  in  an  action  of 
ejectment,  until  it  has  been  assigned* 

Motion  for  a  new  trial  denied 
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Setmoub  v.  Minturn. 

[17  JonnoN,  IM.] 
Jtmmm^n  OF  IXDOBSEBL  DOSS  VOT  DtHCHAROE  MaKKB.— The  plaJntiif  IobI  lui 

note  to  the  defendant^  payable  to  his  order;  the  latter  indoraed  it  and 
had  it  diacoimted  at  a  bank*  and  reoeived  the  maaej.  The  note  wae 
proteeted,  and  the  defendant  being  inaolvent^  the  plaintiff  aigned  a  writ- 
ten agreement*  disoharging  him  from  all  debts  and  demanda.  The  bank 
as  a  creditor,  alao  ezecated  the  agreement  by  its  oorporate  aeaL  Hie 
plmintijy  afterwaida  paid  the  bank  the  amoont  of  the  note,  and  bron^^t 
an  action  against  the  defendant  for  so  much  money  paid  to  hia  nae.  It 
was  held  that  the  release  of  the  defendant  by  the  bank  did  not  discharge 
the  plaintiff  as  maker,  especially  as  the  bank  did  not  know  for  whose 
aooommodation  the  money  was  discoonted,  and  that,  therefore^  the 
plaintiff  did  not  afterwards  pay  the  money  wrangf oily. 
▲cooBD  AND  Saubvaoiion. — ^Whcre  there  is  an  agreement  npon  an  adeqaate 
consideration  to  pay  a  snm  certain,  the  promisor  cannot  avoid  that 
agreement*  by  an  agreement  to  receive  a  less  snm. 

AasmaaSf  oontaining  the  usual  money  counts,  and  an  vwimul 
compuUusent,  besides  special  counts.  It  appeared  that  the 
plaintiff  loaned  his  note  to  the  def endants,  who  procured  the 
same  to  be  discounted  for  their  accommodation  at  the  bank  of 
New  York.  The  note  was  payable  in  sixty  days  from  this  date, 
September  13, 1814,  to  the  defendants  or  their  order,  and  was 
for  two  thousand  nine  hundred  dollars.  It  was  protested  for 
non-payment  at  its  maturity.  On  the  first  of  June,  1816,  the 
plaintiff  paid  one  thousand  one  hundred  dollars  on  account  of  the 
note,  and  after  this  suit  was  commenced  he  paid  the  residue.  To 
recover  the  amount,  so  first  paid,  this  action  was  brought.  The 
bank  did  not  know  for  whose  accommodation  the  note  was  dis- 
counted. There  was  introduced  in  evidence  by  the  defendants' 
counsel,  a  writing  signed  by  the  plaintiff,  by  the  New  York 
bank  by  their  corporate  seal,  and  by  other  creditors  of  the  de- 
fendants, releasing  them  from  all  demands  against  them  in  con- 
sideration of  one  dollar  and  their  insolyency.  The  agreement 
was  dated  NoTcmber  24, 1814.  The  bank  held  the  note  under 
protest  at  the  time  this  release  was  executed.  Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court. 

8.  Jones^jun.,  and  Bunner,  for  the  plaintiff. 

2>.  B.  Ogden  and  T,  A.  Emmet,  conira. 

By  Court,  Spenoes,  C.  J.  The  non-joinder  of  William  Min- 
turn as  a  co-defendant,  has  veiy  properly  been  abandoned. 
The  objection  could  have  been  taken  only  under  a  plea  in  abate- 
ment.    The  case  of  Price  t.  ShiUe,  5  Burr.  2611.  which  has 
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neyer  been  questioned ,  is  dedsfre.  The  first  question  is  Trhether 
the  release  by  the  Bank  of  NewTorkto  the  Mintums  destroyed 
their  remedy  against  the  plaintiff  as  drawer  of  the  note,  so  that 
his  subsequent  payment  to  the  bank  was  in  his  own*  wrong  f 
The  fact  is  fully  made  out  that  the  note  was  discounted  for  the 
accommodation  of  the  Mintums,  it  being  unknown  to  the  bank 
at  any  time  for  whose  accommodation  the  note  was  made.  The 
release  by  the  bank  was  operatire  as  a  discharge  of  the  Min- 
tums; but  the  bank  had  a  right  to  presume  that  the  plaintiff 
was  the  real  debtor,  for  he  was  the  maker  of  the  note;  and  they 
had  also  a  right  to  consider  him  as  consenting  to  the  discharge 
of  the  indorsers.  It  is  not  to  be  doubted  that  a  compounding 
by  the  holder  of  a  note  with  the  indorser,  with  the  consent  of 
the  drawer,  does  not  discharge  the  holder's  remedy  against  the 
latter. 

It  is  indisputable  that  the  paper  writing  signed  by  the  plaint- 
iff cannot  0])erate  as  a  release  for  the  want  of  a  seal,  but  it  is 
insisted  that  it  may  be  aTaUable  as  an  accord  and  satisfaction. 
The  want  of  an  adequate  consideration  is  an  insuperable  objec- 
tion to  its  operating  in  that  way.  The  consideration  expressed 
is  one  dollar.  The  cases  of  Sarriaon  t.  Olose,  2  Johns.  449  [d 
Am.Dec.444];  FUcHt.  Sutton, B  Bast, 2S2;  sjid  Cumber T.Wam, 
1  Str.  426,  ate  decided  authorities  to  show  that  the  payment  of 
a  less  sum  of  money  than  the  real  debt  will  be  no  satisfaction 
of  a  larger  sum,  without  a  release  by  deed.  But  again  it  has 
been  urged  that  the  unsealed  discharge  having  been  giyen  be- 
fore the  plaintiff  had  paid  anything  to  the  bank,  the  implied 
promise  raised  by  law  on  the  subsequent  payment  by  the  plaint- 
iff would  be  discharged  by  parol,  without  a  consideration,  on 
the  ground  that  a  promise,  before  it  be  broken,  may  be  dis- 
charged by  parol;  and  we  are  referred  to  the  cases  of  Langdon 
T.  Stokes,  Cro.  Car.  883;  and  May  t.  King,  12  Mod.  538.  These 
cases  undoubtedly  decide  that  a  promise  by  words  may  be  dis- 
charged by  words  before  a  breach  of  the  promise;  but  in  the 
broad  extent  in  which  the  proposition  is  laid  down,  these  cases 
cannot  be  supported.  Where  there  is  an  agreement,  upon  an 
adequate  consideration,  to  pay  a  sum  certain,  the  promisor  can- 
not aToid  that  agreement  by  an  agreement  to  receiye  a  less  sum; 
this  abundantly  appears  by  the  cases  already  cited.  An  agree- 
ment, as  in  the  case  of  Langdon  t.  Stokes,  to  go  such  a  Toyage 
before  a  particular  day,  may  be  discharged  by  parol  before  it  is 
broken;  for  non  constai,  that  the  promise  has  any  fixed  or  cer- 
lain  advantage  in  the  performance  of  the  voyage. 
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There  is  a  decisiTe  objection  to  the  defense  set  up.  The 
plaintiff  had  no  existing  demand  when  he  signed  the  paper 
writing;  the  dischaige  is  only  of  such  claims,  debts,  daes,  and 
demands  which  the  parties  signing  it  respectiyely  had  against 
the  Mintams,  or  either  of  them,  as  drawers  and  indorsers  upon 
any  promissoiy  notes  then  held  by  either  of  the  persons  sub- 
scribing the  discharge;  and  the  recital  to  the  discharge  is,  that 
the  Mintarns  stood  indebted  to  the  subscribers  respectively ,  upon 
promissoiy  notes,  or  book  accounts,  and  that  in  consequence  of 
their  inability  to  pay,  and  satisfy  the  demands  against  them, 
the  subscribers  had  agreed  to  discharge  them  from  all  future 
•claims  and  demands  for  or  on  account  thereof.  Now  the  plaint- 
iff had  no  claim,  debt,  due,  or  demand,  when  he  signed  the  dis- 
isharge,  nor  did  the  Mintums  then  stand  indebted  to  him  upon 
promissoiy.  notes,  or  book  accounts,  nor  had  he  any  claim  against 
them  as  drawers  or  indorsers  upon  any  promissoiy  notes.  The 
plaintiff's  claim  arose  subsequently,  and  in  consequence  of  his 
payment  to  the  bank,  and  he  does  not  bring,  nor  could  he  main* 
tain,  a  suit  against  the  Mintums,  as  indorsers  of  the  note,  for 
the  plaintiff  is  the  maker  of  the  note,  the  payment  of  which 
gives  rise  to  this  action.  The  discharge,  therefore,  does  not,  in 
terms,  release  the  plaintiff's  right,  and  arguing  from  it,  it  could 
not  have  been  the  intention  of  the  parties,  that  the  plaintiff's 
demand,  which  was  then  altogether  uncertain  and  contingent, 
should  be  discharged.  The  plaintiff  has  a  right  to  say,  and  he 
<san  say  it  successfully,  that  the  discharge  does  not  embrace 
his  present  cause  of  action.  The  plaintiff  is,  therefore, 
to  judgment. 

Judgment  for  the  plaintiff. 


People  v.  Platt. 

[17  JOBMOV,  19S.] 

OwxxBflHjp  ov  NoN-HAYiOABLB  WATSRS.~Where  a  patent  for  land  on  both 
■ides  of  tho  rivor  Saranac.was  granted,  the  whole  river  boonded  by  the 
land  passed  to  the  patentee,  and  became  his  exclusive  property,  there 
being  no  reservation  of  the  river,  nor  any  restriction  in  its  use,  expressed 
in  the  grant,  and  therefore  the  publio  have  no  right  of  fiaheiy  in  it,  it 
not  being  a  navigable  river. 

OwNKR  MAT  Erect  DAM.~The  erection  of  a  dam,  therefore,  by  the  patentee, 
near  the  mouth  of  the  river,  by  which  salmon  are  prevented  from  pass- 
ing np  the  river  from  a  lake,  is  not  indictable  as  a  pnblio  noisanoe,  either 
at  the  common  law  or  under  the  statute  for  the  preservation  of  fish  ia 
certain  waters. 
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Indictmkzit  for  a  nuiaance.  The  indictment  contained  three 
coonte  charging  the  defendants  with  haying  erected  a  dam  near 
the  mouth  of  the  Saranao  riyer,  up  which  salmon  had  been  ac- 
<ni8tomed  to  run,  thereby  preyenting  eahnon  from  going  np  the 
stream;  that  defendants  had  omitted  to  make  the  slopes  in  their 
dam,  required  by  the  statute,  to  enable  the  fish  to  pass.  The 
defendants  claimed  under  a  patent  to  Zephaniah  Platt,  dated 
October  26, 1784,  for  a  tract  of  land  seyen  miles  square,  bounded 
on  Lake  Champhdn,  into  which  the  Saranao  empties,  and  em- 
bracing that  riyer  for  the  di<>tance  of  seyen  miles.  This  patent 
contained  no  other  reseryations  than  those  of  "  all  mines  of  gold 
and  silyer,  salt  lakes,  springs  and  mines  of  salt,  and  carrying 
places  upon  any  water  communications,  which  may  be  found  or 
contained  within  the  limits  of  the  said  land,  and  two  small 
tracts  for  the  use  of  a  minister  of  the  gospel  and  a  public 
school."  It  was  admitted  that  the  defendants  deriyed  a  regular 
title  to  the  mill  property  and  appurtenances,  under  this  patent. 
The  first  dam  was  erected  in  1786  or  1786,  and  was  rebuilt  in 
1797.  In  1801  a  sluiceway  or  slope  was  erected,  but  the  water 
was  so  shallow  as  to  preyent  the  passing  of  the  fish.  The  Sara- 
nao was  not  a  nayigaUe  riyer  for  any  kind  of  boats  or  crafts; 
and  eyen  timber  could  be  floated  down  only  in  single  pieces, 
and  that  with  much  difficulty.  The  act  of  1801,  which  was  re- 
enacted  in  1818,  and  under  which  the  indictment  was  framed, 
was  entitled  an  act  for  the  preseryation  of  salmon  in  certain 
riyers  running  into  lakes  Ontario,  Erie  and  Champlain.  It  pro- 
yided  that  '*the  owners  of  mill-dams,  or  other  dams,  now 
erected  or  made  across  any  of  the  said  riyers  or  creeks,  or  across 
any  riyer  or  creek  running  into  lakes  Ontario,  Erie  or  Cham- 
plain,  so  as  to  preyent  the  usual  course  of  the  salmon  from 
going  up  the  said  riyers  or  creeks,  shall,  within  eighteen  months 
from  the  passing  of  this  act,  so  alter  such  mill-dam,  or  other 
dam,  by  making  a  slope  thereto  not  exceeding  f  orty-fiye  degrees, 
and  planked  in  such  smooth  manner  that  salmon  may  easily  pass 
np  oyer  into  the  waters  aboye  the  dam,  on  penalty  of  two  hun- 
Jiied  dollars,  etc.,  and  in  case  such  mill-dam,  or  other  dam, 
shall  not  be  so  altered,  as  aforesaid,  within  the  time  aboye 
xnentioned  for  that  purpose,  such  mill-dam,  or  other  dam,  shall 
be  deemed  a  public  nuisancci  and  as  such  shall  be  remoyed  in 
like  manner  as  public  nuisances  are  by  law  remoyed." 

Verdict  for  the  defendants  by  consent,  subject  to  the  opinion 
of  this  court,  on  a  case  made,  which  either  party  might  turn 
into  a  special  yerdict. 


8M  People  v.  Platt.  [New  Tork^ 

Sperry  and  T,  Sedgurick,  for  the  plaintiff 
Wakoorih  and  Ibol,  contra. 


By  Court,  Spefgeb,  0.  J.  In  oonndering  thiBoafle,  iheeefMt^ 
will  be  assumed:  that  the  defendant  has  omitted  to  comply  with 
therequirementsof  the  acts  of  1801  and  1813;  that  the  dam  aeroas 
the  Saranac  has  not  been  altered  so  as  to  admit  the  passage  of 
salmon  into  the  waters  above  it;  and  that,  prior  to  the  ereetion 
of  a  dam  across  the  Saranac,  at  its  moath,  salmon  passed  up  thai 
riyer  aboTO  the  present  dam;  I  shall  not  notice  seyeral  minor 
exceptions  to  the  indictment,  which  were  taken  on  the  axgor 
ment,  as  I  prefer  placing  my  opinion  on  the  broad  qaestion,. 
whether,  under  the  facts  proved,  the  defendant's  dam  can 
legally  be  considered  and  treated  as  a  pablie  nuisance. 

From  an  examination  of  the  authorities  which  I  have  been 
able  to  consult,  lam  satisfied  that  the  defendant  has  a  complete 
and  exclusiye  ownership  of  the  Saranac,  from  its  confluence 
with  the  lake,  so  far  as  he  has  succeeded  to  the  rights  of  Z. 
Platt.  Lord  Hale,  in  his  treatise  de  jure  maris  el  braMomim 
^usdem,  edited  by  Mr.  Haigraye,  pp.  8  and  9,  says:  "  There  be 
some  streams  or  riyers  that  are  private,  not  only  in  property 
and  ownership,  but  also  in  use,  as  littie  streams  or  rivers  thai 
are  not  a  conmion  passage  for  the  king's  people.  Again,  there 
be  other  rivers,  as  well  fresh  as  salt,  that  are  of  common  or 
public  use  for  carriage  of  boats  and  lighters,  and  these,  whether 
they  are  fresh  or  salt,  whether  they  flow  and  reflow  or  not,  are 
prima  facie  pvbUcijuriSy  conunon  highways  for  a  man  or  goods, 
or  both,  from  one  inland  town  to  another.  Thus,"  he  observes^ 
*'  the  rivers  of  Wey,  of  Severn,  of  Thames,  and  divers  othen, 
as  well  above  the  bridges  and  ports  as  below,  and  as  well  above 
the  flowings  of  the  sea  as  below,  and  as  well  where  they  are  be- 
come private  property  as  in  what  parts  they  are  of  the  king'a 
property,  are  public  rivers,  jum  pubUci,  and  therefore  all  nnia- 
ances  and  impediments  of  passage  of  boats  and  vessels,  though 
in  the  private  soil  of  any  person,  may  be  punished  by  indict- 
ment and  removed."  Again,  p.  5,  he  says:  *'  Fresh  rivers  of 
what  kind  soever,  do,  of  common  right,  belong  to  the  owners  of 
the  soil  adjacent,  so  that  the  owners  of  one  side  have,  of  com- 
mon right,  the  propriety  of  the  soil,  and  consequently  the  right 
of  fishing,  uggue  ad  JUum  aquae,  and  the  owners  of  the  other 
side  the  right  of  soil  or  ownership  and  fishing  unto  the  Jiltan 
aquae  on  their  side.  And  if  a  man  be  owner  of  the  land  on 
both  sides  in  common  presumption  he  is  owner  of  the  whole 
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hyer,  and  hath  the  right  of  fishing  according  to  the  extent  of 
his  land  in  length;  with  this/'  he  adds,  ''agrees  the  common 
experience."    I  haye  extracted  folly  and  freely  from  this  yala- 
ftble    treatise,  because    it  is  oniTersally  considered  as  high 
authority  of  itself,  and  becaose  it  defines,  with  more  precision 
than  any  other  work«  what  constitutes  a  public  river,  and  makes 
the  distinction  between  such  as  are  public  and  those  which  are 
prirate  property.    The  adjudged  cases  will,  however,  bear  out 
all  the  positions  laid  down  by  Lord  Hale.    In  Lord  FUewdUer^s 
case,  1  Mod.  106,  the  question  was,  whether  the  defendant  had 
not  the  right  of  exclusive  fishing  in  the  river  of  Wall-fleet.  Hale, 
chief  justice,  ruled  that  in  the  case  of  a  private  river,  the  lord 
having  the  soil,  is  good  evidence  to  prove  that  he  has  the  right 
of  fishing,  and  it  put  the  proof  on  them  that  claim  liberam  pis- 
cariam.    But  in  case  of  a  river  that  flows  and  reflows,  and  is  an 
arm  of  the  sea,  there,  prima  facie,  it  is  common  to  all.    In  the 
case  of  Carter  v.  MurcuU,  4  Burr.  2162,  Lord  Mansfield  held 
that  the  mlea  of  law  were  uniform,  in  rivers  not  navigable  the 
proprietors  of  the  land  have  the  right  of  fishing,  on  their  re- 
spective sides,  and  it  generally  extended  adJUum  medium  aquae; 
but  in  navigable  rivers,  the  proprietors  of  the  land  on  each  side 
have  it  not;  the  fishing  is  conmion,  it  is  prima  fade  in  the  king 
and  is  public.    I  cannot  discover  that  these  principles  and  dis- 
tinctions have  ever  been  denied  or  overruled,  and  I  venture  to 
say  that  they  are  of  indisputable  authority.    We  perceive,  then, 
tbat  some  rivers  and  streams  are  wholly  and  absolutely  private 
property,  and  that  others  are  private  property,  subject,  never- 
theless, to  the  servitude  of  the  public  interest,  and  in  that  sense 
are  to  be  regarded  as  common  highways  by  water.    The  dis- 
tinguishing test  between  those  rivers  which  are  entirely  private 
property,  subject  to  the  public  use  and  enjoyment,  consists  in 
the  fact  whether  they  are  susceptible  or  not  of  use  as  a  common 
passage  for  the  public. 

In  Palmer  v.  MuUigan,  3  Cai.  819  [2  Am.  Dec.  270],  this  dis- 
tinction was  adopted  by  Chief  Justice  Kent.  No  case  or  dictum 
lias  been  cited,  unless  it  be  those  of  Stoughion  v.  Baker,  4  Mass. 
522  [3  Am.  Dec.  236],  and  STutw  v.  Crawford,  10  Johns.  236, 
which  considers  the  circumstance  that  fish  generally  or  salmon, 
which  Lord  Hale  pronounces  not  to  be  royal  fish,  frequent  a 
a  river  at  certain  seasons,  as  having  any  controlling  effect  on 
the  question  whether  the  river  is  to  be  regarded  as  private  prop- 
erty or  liable  to  the  public  servitude;  on  the  contrary,  we  have 
leen  that  this  circumstance  has  no  influence  on  the  question. 
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It  is  evident,  on  looking  into  the  case  of  Slusw  y .  Crawford^  that 
the  court  placed  the  decision  on  the  fact  that  the  Battenkill 
had  been  used  for  tweniy-six  years  for  rafting;  and  we  held 
that  a  usage  for  such  a  length  of  time  would  grow  into  a  public 
right,  especially  when  the  public  interest  was  so  essentially 
promoted.    Theobserration  *'that  eyery  owner  of  a  mill-dam 
on  a  stream  which  fish  from  the  ocean  annually  visit,  is  bound 
to  provide  a  convenient  passage-way  for  the  fish  to  ascend,** 
was  an  obUer  dictum  unnecessary  to  tiie  decision  of  the  cause, 
and  founded  entirely  on  the  case  of  Sioughion  v.  Baker.    In 
that  case  the  supreme  court  of  Massachusetts  held  that  a  legis- 
lative resolution  appointing  a  committee  who  were  authorized 
to  require  the  proprietors  of  certain  dams  on  Keponset  river  to 
alter  them  in  such  a  way  as  would  be  sufficient  for  the  passage 
of  shad  and  alewivea  at  the  dams,  was  a  legal  proceeding  not 
repugnant  to  the  constitution.    The  opinion  is  founded  on  the 
ancient  and  long  continued  usage  of  the  general  court  of  Massa- 
chusetts, to  appoint  commissioners  to  locate  and  describe  the 
site  and  dimensions  of  passage-ways  for  fish;  and  under  the 
circumstances  of  the  case  it  was  held  that  the  right  of  the  pro- 
prietor of  the  dam  was  subject  to  the  limitation  that  a  reasonable 
and  sufficient  passage  should  be  allowed  for  the  fish.  The  court, 
however,  expressly  say,  that  any  prostration  of  the  dam, -not 
within  the  limitation,  would  be  an  injury  to  the  owner,  for  which 
he  might  appeal  to  his  countxy  and  have  a  remedy;  and  that  if 
the  government  in  the  grant  of  a  mill  privilege,  expressly  or  by 
necessary  implication  waive  this  limitation,  it  would  be  bound. 
In  the  case  then  under  consideration,  the  court  said  it  would  be 
an  unreasonable  construction  of  the  grant  to  admit  that  by  it 
all  the  people  were  deprived  of  a  free  fishery  in  the  river  above 
the  dam  to  which,  until  the  grant,  they  were  unquestionably 
entitled.    Whether  in  that  case  the  Neponset  river  was  navi- 
jgable  above  the  dam,  is  nowhere  affirmed  or  denied;  but  it 
is  perfectly  clear  that  the  court  proceeded  on  local  usages  and 
.customs,  and  not  upon  the  general  and  received  doctrines  of 
tthe  common  law;  for  not  a  single  case  is  referred  to,  nor  is  it 
«ven  asserted  that  the  principles  advanced  are  sanctioned  bj 
the  English  common  law;  whereas  it  has  been  shown  that  by 
the  common  law  the  property  in  the  river  Saranac  passed  to 
Zephaniah  Platt,  and  had  been  transmitted  through  him  to  the 
defendants  without  any  limitation  or  restriction,  and  that  tho 
fishery  itself  became  vested  in  the  proprietor  of  the  river;  it 
being  a  conceded  fact  that  the  river  is  unnavigable  for  boats  of 
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any  kind;  for  there  is  no  Treight  in  the  drcumstanoe  that  for  a 
few  years  past  and  sinoe  1810,  rafts  haye  occasionally  been 
bronght  down  this  riyer,  when  connected  with  the  fact  that  the 
^defendant  has  received  a  consideration  for  that  privilege. 

So  far,  then,  from  this  being  the  exercise  of  a  public  right,  it 
is  a  recognition  of  the  defendant's  property  in  the  river,  and 
fortifies  and  supports  the  defendant's  claim  to  it  as  priyate 
property.  In  a  case  thus  circumstanced  the  opinion  of  the 
•court  in  SUmghion  y.  Baker,  would  protect  the  defendant  in  the 
«xclusiye  and  undisturbed  enjoyment  of  all  the  rights  acquired 
tinder  the  grant,  for  there  is  no  reservation  of  the  use  by  the 
public  of  the  river,  either  for  passage  or  for  fishing.  The  res- 
-orvation  of  carrying  places  upon  any  water  communications 
within  the  limits  of  the  grant,  was  intended  to  secure  to  the 
public  portages,  had  the  riyer  been  in  fact  nayigable.  Upon 
this  subject  the  public  functionaries  appear  to  haye  been  ignor- 
jmt,  and  this  reservation  was  either  mere  matter  of  form,  or  was 
inserted  for  greater  caution,  with  an  intention  to  secure  the 
right  of  having  carrying  places,  if  upon  further  exploring  the 
eountiy  the  river  should  be  found  navigable;  but  it  being  other- 
wise, the  reservation  amounts  to  nothing.  Zephaniah  Piatt 
then,  and  his  assigns,  gained  a  complete  right  to  the  exclusive 
enjoyment  of  the  river  within  the  bounds  of  his  patent,  and  to 
take  the  fish  frequenting  it.  He  and  those  holding  under  him 
have  enjoyed  this  right  uninterruptedly  for  more  than  thirty 
years,  and  the  indictment  charges  no  other  offense  than  that  of 
obstructing  the  Saranac,  by  a  dam  near  its  mouth. 

Tlie  indictment  is  founded  on  and  can  be  supported  only  by 
the  force  and  yalidity  of  the  two  statutes  of  the  third,  of  April, 
1801,  and  of  the  fifth  of  April,  1813.  The  right  of  others  to 
take  fish  in  the  Saranac,  above  the  defendant's  dam,  cannot  be 
a  public  right,  for  if  the  river  has  been  granted  above  the  dam 
to  Zephaniah  Piatt,  the  right  to  take  fish  is  a  private  and  indi- 
yidual  right;  and  if  it  has  not  been  granted,  yet  the  right  has 
not  become  public,  so  as  to  authorize  the  entry  of  any  one  who 
may  see  fit  to  enter,  for  then  the  right  would  belong  to  tbe 
state.  There  can  be  no  doubt,  however,  and  so  it  was  stated 
on  the  argument,  that  the  lands  have  been  granted  to  the  high 
falls,  beyond  which  salmon  neyer  pass.  These  statutes  do  not 
expressly  mention  or  refer  to  the  Saranac  river;  and  the  gen- 
eral words  of  the  statutes  ought  to  be  construed  with  an  im- 
plied exception  of  such  rivers  as  had  been  fully  and  absolutely 
granted^  without  any  reservation  on  the  part  of  the  state  of  a 
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right  to  control  the  perfect  use  and  enjoyment  of  the  thing 
granted.  The  power  of  regulating  and  controling  the  nee  of 
the  Saranac,  bo  as  to  subserre  the  public  intereeta,  would  have 
been  impliedly  reserved,  had  that  river  been  navigable;  bat  not 
being  so,  the  legislature  have  no  greater  right  to  pass  laws  di- 
recting how  the  waters  of  that  river  shall  be  used,  than  they 
would  have  to  regulate  the  use  of  the  most  inconsiderable 
rivulefc,  or  streams  throughout  the  state,  which  have  been 
granted  by  and  held  from  the  state.  We  are  compelled,  then, 
by  an  imperious  duty,  to  examine  and  decide  whether  the  acts 
in  question  under  the  facts  in  the  case  are  warranted  hy  the 
constitution  of  the  United  States.  I  would  premise,  however, 
and  it  is  not  disrespectful  to  the  legislature  to  presume  the 
fact,  that  they  were  uninformed  as  to  the  terms  and  extent  of 
the  grant  to  Zephaniah  Piatt,  and  of  the  conditions  and  reser- 
vations in  the  grant  itself;  and  that  they  were  also  uninformed 
as  to  the  innavigability  of  the  Saranao,  or  else  there  would 
have  been  an  express  exception  of  that  river.  Had  the  ques- 
tion been  propounded  to  the  legislature  whether  they  intended 
to  invade  private  rights,  so  far  as  to  compel  the  proprietors  of 
those  valuable  and  extensive  establishments  near  the  mouth  of 
the  Saranac,  with  their  own  hands,  to  destroy  their  usefulness, 
by  altering  their  dam  so  as  to  deprive  them  of  the  use  of  the 
water,  to  any  beneficial  purpose,  when  these  proprietors  had 
acquired  by  a  grant  from  the  state,  and  the  law  of  the  land,  an 
ample  and  imcontroUable  right  to  the  sole  and  uninterrupted 
use  of  those  waters,  it  cannot  be  doubted  from  the  high  and 
sacred  regard  to  private  rights  which  the  legislature  have  al- 
ways observed,  that  they  would  indignantly  have  disavowed 
any  such  intention. 

Upon  a  question  involving  a  construction  of  the  constitution 
of  the  United  States,  we  have  had  occasion,  in  the  case  of 
Mather  v.  Bush,  16  Johns.  233  [arUe  813],  to  express  our  sense  of 
the  paramount  and  controlling  authority  of  the  decision  of  the 
supreme  court  of  the  United  States,  upon  that  clause  in  the 
constitution  which  declares  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.  On  the  present  subject  we 
have  the  decided  opinion  of  that  cotirt,  pronounced  in  a  case 
analogous  in  principle.  In  the  celebrated  case  of  Fletcher  v. 
Peck,  6  Cranch,  136,  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court,  held  that  a  grant  made  by  the  state  of 
Georgia  of  certain  lands,  was  to  be  regarded  as  an  executed 
contract  under  the  constitutional  provision,  and  that  the  state 
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of  Georgia  could  not,  either  by  general  principles  common  to 
onr  free  iDstitntionB,  or  by  the  provision  in  the  constitation  of 
the  United  States,  pass  a  law  whereby  the  estate  of  those  hold* 
ing  nnder  the  first  grant  could  be  constitutionally  and  legally 
impaired,  and  rendered  null  and  void.  The  same  principle  was 
again  maintained  by  that  court  in  the  case  of  the  Siaie  of  New 
Jersey  v.  Wihon,  7  Cranch,  164.  The  acts  in  question  do  not 
profess  to  render  the  grant  to  Zephaniah  Platt  null  and  void, 
but  if  judgment  should  pass  against  the  defendant  on  the 
ground  that  his  dam  is  a  public  nuisance,  it  would  become 
the  duty  of  the  court  to  adjudge  that  the  nuisance  be  abated, 
and  thus  the  grant  under  which  the  defendant  holds  would  be 
manifestly  impaired,Mnasmuch  as  he  would  be  prohibited  the 
use  and  enjoyment  of  a  valuable  and  essential  part  of  it.  The 
principle  adopted  by  the  supreme  court  of  the  United  States, 
extends  as  fully  to  a  case  where  a  material  and  essential  part 
of  the  grant  is  impaired  as  to  a  case  where  it  is  entirely  im- 
paired. The  conclusion,  then,  is  irresistible  that  the  acts  in 
question  are  unconstitutional  and  invalid  so  far  forth  as  they 
affect  the  river  Saranao  within  the  bounds  of  the  patent  to 
Zephaniah  Platt, 

It  is  not  intended  to  call  in  question  the  power  or  supremacy 
of  the  legislature  to  legislate  for  general  and  public  purposes 
promotive  of  the  public  good,  when  acting  within  the  pale  of 
the  constitution;  nor  is  the  power  of  taking  away  private  prop- 
erty for  public  purposes  at  all  denied.  Private  property  may 
in  many  instances  be  appropriated  to  public  use;  but  such  ap- 
propriations are  constitutional,  legal  and  justifiable,  only  when 
a  fair  and  just  equivalent  is  awarded  to  the  owner  of  property 
thus  taken.  In  the  present  case  no  equivalent  is  offered  or  pro- 
vided for  the  loss  which  must  inevitably  ensue  upon  a  compli- 
ance with  the  requirements  of  the  statutes  on  which  the  indict- 
ment is  founded.  I  am  sensible  that  the  legislature  have  passed 
many  laws  regulating  the  slope  of  dams  to  facilitate  the  pas- 
sage of  fish;  but  what  are  the  particular  circumstances  of  the 
rivers  in  regard  to  which  these  laws  were  enacted  I  am  unim- 
formed.  It  may  be  that  they  are  navigable  for  boats,  and  then 
no  objection  could  lie  to  such  acts.  In  the  present  case  the 
river  Saranao  is  not  capable  of  being  used  as  a  passage-way  for 
boats  or  water-craft  of  any  kind.  It  has  been  granted,  and 
thus  has  become  private  property  as  high  up  as  salmon  ascend. 
The  fishery  itself  has  passed  under  the  grants;  the  defendants, 
and    those  whose   estates   they  have    rightfully  and  legally 
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acquired,  erected  the  dam  sought  to  be  altered,  and  they  ha^e 
been  in  the  unintermpted  enjoyment  of  all  the  rights  con* 
nected  with  the  dam  for  more  than  thirty  years.  Can  it  admii 
of  a  doubt  that  the  defendants'  rights  growing  oat  of  a  contract 
extented  by  the  state,  and  for  which  a  Taloable  and  competent 
consideration  has  been  received,  will  be  impaired  by  the  demo-^ 
lition  of  the  dam,  or  an  alteration  of  it  which  might  and  prob* 
ably  would  essentially  destroy  an  immense  property  f 

I  have  already  said  that  the  legislature  would  no  doubt  have^ 
excepted  the  Saranac  out  of  the  operation  of  the  statutes  had 
all  the  facts  been  known  to  them;  yet  as  it  is  included  under 
the  general  terms  and  provisions  of  the  acts,  I  am  constrained 
to  say  that  those  acts  are  inoperative  as  regltrdathe  defendants,, 
on  the  ground  that  they  impair  the  obligation  of  a  contract  la 
coming  to  this  conclusion  we  act  conformably  to  the  declared 
opinion  of  the  highest  tribunal  under  the  constitution  of  the 
United  States,  whose  decisions  we  are  bound  to  receive  as  a 
correct  exposition  of  that  instrument 

Judgment  for  the  defendants. 

The  tabject  of  proper^  in  wKfcer  is  wramiiMri  in  a  note  t»  Ofdiir  v.  M$m^ 
hurghf  7  Ani«  D0O.  fi26L 
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[17  Jonaov,  SIT.] 

WoBBS  nr  BiLATXON  TO  Gin's  Trade.— To  asy  of  a  Uadnndlli,  in  nlstioa 
to  his  trade  aod  budnen:  "He  keeps  falie  books,  and  I  oan  pravv  il^** 

ia  actionable. 
AxxBOATioN  SHowiNO  RxFXRSircB  TO  Trads. — ^Where  the  deelaration  stated 
that  the  plaintiff,  at  the  time  of  pabliihing,  eta,  was,  and  long  before 
had  been,  a  blacksmith,  and  carried  on  the  business  and  trade  ci  a  black- 
smith honestly,  and  found  and  provided  all  snch  iron  as  waa  neoessaix 
in  his  business,  and  made  cozrect  chaz^ges,  and  had  always  kept  honest,, 
true  and  faithful  accounts  with  all  persons  in  relation  to  his  trader  etc., 
yet  the  defendant,  in  order  to  injure  the  plaintiff  in  his  business,  and 
cause  to  be  believed,  etc.,  in  a  certain  discourse  of  and  concerning  the 
plaintiff  in  his  said  business,  spoke,  etc.,  it  was  held  sufficient,  without 
a  more  special  averment,  that  there  was  a  discourse  of  and  conoenung 
the  plaintiff's  trade,  and  that  the  words  were  spoken  of  his  trada 

Ebbob  to  the  common  pleas.  The  plaintiff  below,  Nickerson, 
brought  an  action  of  slander  against  the  defendant  for  sayings 
of  and  concerning  him,  in  his  business  as  blacksmith:  ''He 
keeps  false  books,  and  I  can  prove  it."  The  material  portion 
«f  the  declaration  appears  from  the  opinion.    The  plaintiff  also 
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alleged  special  damages  in  the  loss  of  cnBtomezs  named;  and 
proved  by  a  witness  that  defendant  spoke  the  words  complained 
of,  in  consequence  of  which  witness  did  not  employ  plaintiff  aa 
a  blacksmith,  as  he  otherwise  would  have  done. 

The  jury  were  charged  "  That  it  made  no  difference  whetjxer 
words  were  spoken  of  a  blacksmith  or  merchant,  as  to  their 
being  actionable  per  se;  "  but  they  were  not  instructed  on  any 
other  point.  Verdict  and  judgment  for  the  plaintiff.  The  cause 
was  submitted  to  this  court  without  argument. 

By  Court,  Woodwobiv,  J.  The  defendant  in  error  contends 
that  the  plaintiff  in  error  is  confined  to  the  single  point  con- 
tained in  the  bill  of  exceptions.  This  I  apprehend  is  incorrect, 
for  when  the  record  is  made  up,  a  special  assignment  of  errors 
to  the  bill  of  exceptions  is  not  required,  but  a  general  assign- 
ment is  sufficient:  Shepherd  v.  Merrii^  13  Johns.  476.  Con- 
sequently, the  plaintiff  in  error  may  claim  to  have  the  judgment 
reversed,  for  matter  apparent  on  the  record  or  bill  of  excep- 
tions. 

Before  I  consider  whether  the  exceptions  are  well  taken,  it  is 
proper  to  state  that  no  question  can  now  arise  on  those  points 
on  which  the  court  below  omitted  to  charge  the  jury:  T.  Baym. 
404;  2  T.  B.  146;  Show.  120,  122.  A  biU  of  exceptions  may 
be  taken  on  some  point  of  law,  either  in  admitting  or  denying 
evidence,  or  a  challenge,  or  some  matter  of  law  arising  upon  a 
fact  not  denied,  in  which  either  party  is  overruled  by  the  court: 
Oraham  v.  Cammany  2  Cai.  168.  But  the  refusal  of  the  court 
to  express  an  opinion  on  any  particular  point  is  not  a  case 
within  the  reach  of  a  bill  of  exceptions.  Our  inquiry  then  is, 
in  the  first  place,  whether  the  declaration  contains  a  good 
cause  of  action,  independent  of  the  special  damages  alleged; 
and  if  so,  whether  the  charge  of  the  court  below,  on  the  point 
adjudged,  was  correct.  The  general  rule  is  well  settled  that 
slanderous  words  are  not  actionable,  unless  the  charge,  if  true, 
will  subject  the  party  charged  to  an  indictment  for  a  crime, 
involving  moral  turpitude,  or  subject  him  to  an  infamous 
punishment:  Brooker  v.  Coffin^  6  Johns.  188  [4  Am.  Dec.  837J. 
The  exceptions  to  the  general  rule  are  words  spoken  of  a  person 
in  his  office,  profession  or  trade,  or  which  impute  to  him  an  in- 
fections disease:  FeiBe  v.  lAnder^  3  Bos.  &  P.  374,  note  a;  Comy. 
I>ig.,  title  Action  on  the  case  for  Defamation  (D),  10  D.  29.  If 
the  present  action  can  be  supported,  it  must  because  it  comes 
within  one  of  the  exceptions  to  the  general  rule.  If  the  words 
are  not  actionable,  but  in  regard  of  the  plaintiff's  trade  or  pro- 
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f  ession  it  is  not  Bufficient  to  allege  the  speaking  of  him,  ^thout 
a  colloquium  of  his  trade,  etc. :  1  Oomj.  Dig.  277  (O.  3);  1  Lev. 
350.  Yet,  if  the  speaking  be  alleged  to  be  of  the  plaintiff  and 
his  art,  it  is  sufficient,  without  an  express  coUoquuim  of  his 
trade:  Corny.  Dig.  277. 

In  the  present  case  the  plaintiff  charges  that  he  was,  at  the 
time  of  speaking  the  words,  and  long  before,  had  been  a  black- 
smith, carrying  on  the  trade  of  a  blacksmith,  and  found  and  pro- 
Tided  all  such  iron  as  was  necessary,  and  required  of  him  in  the 
said  business,  and  that  he  always  kept  honest  and  true  accounts 
with  all  persons  relating  to  the  trade,  and  that  the  defendant, 
in  a  discourse  concerning  the  plaintiff,  in  his  said  business, 
published  the  words  charged  in  the  declaration. 

Here,  then,  it  appears  that  coUoquium  is  substantially  stated; 
and  although  the  plaintiff  might  have  aTerred  expressly  that 
there  was  a  discourse  concerning  the  trade,  and  then,  that  the 
defendant  published  the  words  of  the  plaintiff  in  relation  to 
such  trade,  I  do  not  perceive  any  material  departure  from  that 
form  of  declaring,  for  in  speaking  '*of  the  plaintiff  in  his 
trade,''  it  follows  of  necessity  that  the  trade  or  business  must 
have  been  in  part  the  subject  of  discourse;  but  admitting  that 
here  is  not  strictly  a  coOoquxum  concerning  the  trade,  the  decla- 
ration is  good,  and  is  supported  by  the  authorities  dted  from 
Comyns  and  Levinz,  which  declare  that  if  it  be  i^leged  that  the 
words  are  spoken  of  the  plaintiff  and  his  art,  it  is  sufficient. 
In  8  Went.  232,  the  averment  is  that  the  words  were  "  spoken 
concerning  A.  B.,  as  such  trader,  and  of  and  concerning  the 
state  of  his  circumstances,''  but  no  coUoquium  is  laid.  The  next 
question  is,  whether  words  calculated  to  injure  and  impair  pub- 
lic confidence  in  the  integrity  of  a  mechanic  in  relation  to  his 
trade,  are  actionable.  That  they  are  so  when  spoken  of  a  mer- 
chant cannot  be  doubted:  Backus  v.  Bichardaon,  in  error,  5 
Johns.  471.  It  is  well  settled  in  England,  that  words  not  in 
themselves  actionable  become  so  when  spoken  of  a  person  in 
his.trade  or  profession;  and  the  rule  equally  applies,  whether 
the  plaintiff  is  a  merchant,  or  is  carrying  on  the  business  of  a 
mechanic.  The  plaintiff  in  error  contends  that  no  action  can 
be  sustidned  in  this  case,  because  the  words,  if  true,  do  not 
impute  criminality  for  which  the  plaintiff  is  punishable;  bat  it 
has  already  been  shown  that  cases  of  this  description  are  excep- 
tions to  the  general  rule,  and  are  governed  by  different  consid- 
erations. Whether  the  law  is  wisely  settled,  that  a  charge  im- 
puting the  want  of  moral  honesty  is  actionable,  when  applied 
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to  an  indiTidoal  in  relation  to  his  trade,  and  is  not  so  when  there 
is  no  snch  reference,  would  be  a  useless  inquiry. 

The  defendant,  then,  must  be  considered  as  liable,  if  a  book  of 
accounts  appertains  to  the  business  of  a  blacksmith.  The  fact  is 
averred  in  the  declaration,  and  as  to  the  necessity  of  such  books, 
there  can  be  no  doubt,  if  credit  is  ever  given  for  the  work,  labor 
and  services.  In  5  Corny .  Dig.  260,  261,  it  is  laid  down  that  to  say 
of  a  weaver,  "  he  pawneth  the  goods  of  his  customers,  and  is 
not  to  be  trusted,  is  actionable.''  To  say  of  a  maltster  **  he  is  a 
cheating  knave  and  keeps  a  false  book:"  1  Vent.  117;  "  he 
keeps  false  books,  deal  not  with  him:''  Palm.  65;  and  generally 
words  which  chaxge  deceit  or  dishonesty  in  the  trade,  are  held 
to  be  actionable.  In  Ikrry  v.  Hooper^  1  Lev.  115,  before  cited, 
the  court  say :  *  *  An  action  lies  for  speaking  scandalous  words  of 
a  lime-burner,  or  of  any  man  of  any  trade  or  profession,  be 
it  ever  so  base,  if  they  were  spoken  with  reference  to  his  pro- 
fession." « 

My  opinion  is  that  the  charge  Ib  well  alleged  in  the  declara- 
tion that  the  keeping  of  a  book  of  accounts  is  incident  to  the 
business  of  a  blacksmith,  and  necessary  in  this  country,  where 
credit  is  generally  given,  as  well  by  the  mechanic  as  by  the 
merchant  and  professional  man;  that  the  words  as  applied  are. 
actionable  and  entitled  the  plaintiff  to  recover,  without  prov- 
ing special  dami^es.  The  charge  of  the  court  below  is,  in  sub- 
stance, that  the  words  in  this  case  were  actionable  equally  as  if 
spoken  of  a  merchant.  In  my  view  this  was  correct,  and  con- 
sequently the  judgment  ought  to  be  aflSrmed,  and  that  is  the 
opinion  of  the  court. 

Judgment  affirmed. 

Babker  V.  Havens. 

[17  JoHmcnr,  984.] 

ComoHOB's  LiABnjTT  VOB  Fbxiobt.— Goods  were  thipped  with  dixeotioiit 
to  he  delivered  to  the  oonaignee,  he  '*  paying  freight  for  the  same,  with 
{nrinuige  and  average  aocnitomed,"  according  to  the  bill  of  lading,  signed 
by  the  master  who  delivered  the  goods  to  the  consignee  without  reoeiv- 
ing  the  freight^  though  he  afterwards  demanded  it,  and  payment  was 
refused.  It  was  held  that  the  carrier  might  maintain  an  action  for  the 
freight  against  the  consignor,  as  in  this  case  he  had  the  property  in  the 
goods. 

AssuMPStr  to  reooYer  the  freight  and  primage  of  ninety  bale€ 
of  cotton,  the  property  of  defendant  and  shipped  by  him  on 
board  the  plaintiff's  vessel  from  New  Tork  to  Liverpool.    One 
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of  the  bills  of  lading  was  prodnced,  signed  by  the  master^ 
which  stated  that  the  cotton  was  '*  to  be  delivered  to  Cropper^ 
Benson  &  Go.  (Liverpool,  the  consignees),  they  paying  freight 
for  the  same,  one  penny  sterling  per  pound,  with  pxixnage  and 
average  accustomed.''  The  cotton  was  delivered  to  the  con- 
signees at  Liverpool;  but  they  refused  to  pay  the  freight,  oBt 
the  ground  of  an  open  account  between  them  and  another  Livers- 
pool  firm.  The  goods  were  delivered  before  freight  was  de- 
manded. From  defendant's  account  with  0.  B.  &  Co.,  giveit 
in  evidence,  it  appeared  that  the  latter  had  deducted  the  freight 
and  primage  from  the  proceeds  of  the  sale  of  the  cotton,  and 
had  paid  over  the  bidance.  The  case  was  submitted  on  ai» 
agreed  statement  containing  the  above  facts. 

Foot,  for  the  plaintiff,  cited  Moore  v.  Wibon,  1  T.  B.  659p 
Tapley  v.  MarHns,  8  Id.  451;  Shephard  v.  De  BenuUes,  18  East, 
666. 

Henry ^  contra,  urged  that  the  master  had  a  lien  on  the  good» 
for  their  freightage,  and  should  not  have  delivered  them  until 
the  same  had  been  paid:  12  Mod.  447,  611;  1  MoUoy,  876,  h. 
2,  ch.  4,  s.  12;  Beawes,  Lex  Meroat.  184;  Abbott  on  Ships,  pari 
8,  ch.  8,  8.  12. 

By  Court,  Spenoxb,  C.  J.  The  plaintiffs  right  to  reoover 
freight  depends  on  the  legal  import  of  the  clause  in  the  bill  of 
lading,  by  which  it  is  stipulated  that  the  goods  should  be  de- 
livered to  Cropper,  Benson  &  Co.,  '*  they  paying  freight  for  the 
same,  one  penny  sterling  per  pound,  with  primage  and  ayerage 
accustomed." 

The  effect  of  this  clause  has  been  repeatedly  considered  ia 
the  English  courts,  and  the  decisions  have  been  uniform  in  both 
the  king's  bench  and  common  pleas.  In  Sheppard  v.  De  Ber- 
ndlea^  18  East,  508,  Lord  Ellenborough  examined  all  the  cases, 
and  he  considered  the  clause  introduced  for  ifj^e  benefit  of  the 
carrier  of  the  goods  only,  and  merely  to  give  him  the  option,  if 
he  thought  fit,  to  insist  upon  his  receiving  freight  abroad,  be- 
fore he  should  make  delivery  of  the  goods;  and  that  he  had  a 
right  to  waive  the  benefit  of  that  provision  in  his  favor,  and  to 
deliver  without  first  receiving  payment,  and  was  not  precluded 
by  such  delivery  from  afterwards  maintaining  an  action  against 
the  consignor.  He  observes  that  the  cases  he  cited  proved  that 
such  a  clause  did  not,  in  general,  cast  the  duty  on  the  captain,  at 
his  peril,  of  obtaining  freight  from  the  consignee,  but  that  if  he 
tould  not  get  it  from  him,  he  may  insist  on  having  it  from  the 
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consignor.  He  admits  that  the  role  might  be  otherwise  in  a 
case  differently  circmnstanced,  and  he  lays  stress  on  the  fact 
that  the  delivery  was  to  be  to  the  correspondents,  factors  and 
agents  of  the  defendant.  I  should  clearly  be  of  opinion  that  if 
it  appeared  that  the  goods  were  not  owned  by  the  consignor, 
and  were  not  shipped  on  his  account,  and  for  his  benefit,  thai 
the  carrier  would  not  be  entitled  to  call  on  the  consignor  for 
freight,  and  I  should  incline  to  the  opinion  that  in  all  cases  the 
captain  ought  to  endeavor  to  get  the  freight  of  the  consignee. 
In  the  present  case  there  can  be  no  doubt  that  the  cotton  was 
the  property  of  the  defendant  when  shipped,  and  that  it  was 
consigned  to  Cropper,  Benson  &  Oo.,  to  be  sold  on  the  defend- 
ant's account,  for  he  exhibited  Oropper,  Benson  &  Co.'s  ac- 
count, by  which  it  appeared  that  the  defendant  was  chained 
with  the  freight  and  primage,  which  had  been  deducted  from 
the  proceeds  of  the  cotton,  and  the  balance  had  been  paid  to 
the  defendant.  It  is  evident,  however,  that  Cropper,  Benson 
&  Co.  never  paid  the  freight  on  being  required  by  the  captaia 
to  do  BO,  after  the  delivery  of  the  cotton,  but  declined  to  pay  it, 
on  the  ground  that  they  had  an  open  account  with  Thomas  B. 
Hazard  &  Co.,  of  Liverpool. 

As  this  case  stands,  we  think  the  decisions  referred  to  in  1ft 
East  are  in  point;  and  whilst  we  feel  that  on  a  commercial  ques- 
tion they  are  entitled  to  high  respect,  there  is  a  peculiar  fitness 
that  the  general  rules  regulating  commercial  negotiations  shoulcL 
be  uniform,  where  no  principles  of  law  stand  in  the  way,  and 
we  think  there  are  none  in  the  present  case.  The  rate  of  in- 
terest ought  to  be  five  per  cent.,  for  the  contract  was  to  be  exe> 
cuted  in  England,  and  the  plaintiff  had  a  right  to  demand  and 
insist  on  payment  there. 

Judgment  for  the  plaintiff  accordingly. 


The  limit  of  tho  doctrine  here  held  is  notioed  in  MeEwm  v.  J^ermmnUl^ 
€l&  i?.  J2.,  83  Ind.  875,  and  the'langiuige  of  Spenoer,  C.  J.,  "that  if  it  ap- 
pealed that  the  goodi  were  not  owned  by  the  conaignor»  and  were  not 
shipped  on  his  aooonnt^  and  for  his  benefit^  the  carrier  would  not  be  entitled 
to  call  on  the  consignor  for  freight^*'  is  approved;  and  on  the  same  point  it  ia 
approved  in  H<^  v.  WetteoU,  43  Me.  44a 

In  Blanehard  v.  Page,  8  Gray,  299»  Shaw,  C.  J.»  examinee  the  decision, 
and  points  oat  the  principle  it  is  intended  to  hold.  He  says:  "In  the  case 
«l  Barker  v.  ffa/oens,  an  action  was  msintained  by  the  shipowner  against  the 
shipper  and  oonf'gno^  for  the  freight  of  cotton,  on  the  gronnd  of  the  contract 
created  by  the  hill  of  lading,  and  the  stipulation  therein  for  the  payment  of 
freighl  The  court,  in  their  opinion,  lay  some  stress  on  the  fact  that  the 
shipper  was  the  owner  of  the  goods,  and  the  contract  was  for  the  carriage  of 
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hiB  own  goods.  Bnt  it  seenui  to  be  thns  stated,  not  becaiue  he  would  not  be 
liable  on  tbis  eontnot  if  the  property  was  not  in  himself;  bat  to  enfoioe  the 
dnty  of  the  master  when  the  goods  are  deliverable  only  on  payment  of  frej^t. 
so  as  to  exempt  the  consignor  from  liabili^  on  his  oontract^  when  the  con- 
signee or  any  other  person  is  owner.** 


WoLCOTT  V.  Van  Santvooed. 

[17  Jownom,  948.] 

Bnx  Patablb  at  a  Pabticulab  Flags— PLSADXiro.— Where  a  bill  is  drawn 
payable  at  a  partioolar  plaoe,  and  accepted,  it  is  not  necessacy  to  aver  or 
prove  a  demand  at  the  time  and  place  appointed;  bnt  the  defendant,  if 
he  means  to  avail  himself  of  the  want  of  such  demand,  mnst  plead  that 
he  was  ready  at  the  time  and  place  appointed  to  pay,  but  the  plaintiff 
did  not  come  there;  which  defense  goes  only  to  damages  and  costs,  but 
not  to  the  canse  of  action. 

Assumpsit  against  the  defendant  as  acceptor  of  an  inland  bill 
of  exchange,  dated  TJtica,  July  2, 1818,  drawn  by  Soulden  & 
Smith,  directed  to  the  defendant,  requesting  him,  five  months 
after  date,  to  pay  to  Solomon  Wolcott,  the  plaintiffs  intestate, 
or  his  order,  at  the  Bank  of  TJtica,  the  sum  of  two  thousand 
nine  hundred  and  forty-two  dollars  and  forty-three  cents.  The 
bill  was  accepted  July  3, 1818.  The  declaration  contained  two 
counts,  on  the  bill  and  acceptance,  and  also  the  usual  money 
counts.  The  declaration  averred  that  the  defendant,  though 
often  requested,  had  not  paid,  but  averred  no  demand  at  the 
bank  or  at  any  particular  place.  Demurrer  to  the  first  count, 
and  non-^assumpsU  pleaded  to  the  second  count. 

Joinder  in  demurrer;  which  was  submitted  without  aijg^ument. 

Spenobb,  0.  J.  The  demurrer  in  this  case  has  been  interposed 
to  the  first  count  in  the  declaration  on  the  ground  that  the  bill 
is  made  payable  at  the  Bank  of  TJtica,  and  that  there  is  no  aver- 
ment that  it  was  presented  there  on  the  day  it  became  payable. 
The  inquiry  then  is,  whether  such  ai^  averment  is  necessary  to 
sustain  the  plaintiff's  right  of  action,  or  whether  the  defendant 
is  not  bound  to  plead,  in  bar  of  the  damages,  that  he  was  ready 
at  the  time  and  place,  when  and  where  the  bill  became  doe,  to 
pay  it,  and  that  he  has  ever  since  been  ready  and  now  brings 
the  money  into  court  to  be  paid  to  the  plaintiff? 

The  question  appears  to  have  been  already  decided  by  this 
court  in  February  term,  1809,  in  the  case  of  Foden  v.  Sharp^  4 
Johns.  188.  In  that  case  the  plaintiffs  drew  a  bill  at  Man- 
chester, in  England,  payable  to  themselves  or  order,  on  the  de- 
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fendants,  and  J.  S.,  the  partner  of  the  other  defendant, 
in  England  at  the  tixpe,  accepted  the  bill  in  the  name  of  the 
firm  to  be  paid  at  a  mercantile  house  in  London.  It  was  pro- 
tested for  non-paymenty  and  the  protest  stated  that  a  demand 
of  payment  had  been  made,  of  a  clerk  of  the  house  in  London, 
where  the  bill  was  payable  according  to  the  acceptance,  but  did 
not  state  a  demand  of  the  defendants.  The  court  said,  "  that 
the  holder  of  a  bill  of  exchange  need  not  show  a  demand  of 
payment  of  the  acceptor  any  more  than  of  the  maker  of  a  note. 
It  is  the  business  of  the  acceptor  to  show  that  he  was  ready,  at 
the  day  and  place  appointed,  but  that  no  one  came  to  receive 
the  money,  and  that  he  was  always  ready  afterwards  to  pay." 
And  such,  it  is  believed,  was  the  doctrine  of  the  English  courts 
at  that  time.  But  it  appears  that  there  have  since  been  contra- 
dictory decisions  in  Westminister  Hall,  and  distinguished  judges 
have  changed  opinions,  before  held  by  them  as  clear  and  un- 
questionable, and  we  are  now  called  upon  to  follow  them  in 
those  changes.  Admitting  that,  amidst  these  contradictory  and 
fluctuating  decisions,  the  question  would  be  perfectly  open  to 
us,  it  would,  then,  become  necessary  to  develop  the  principles 
adapted  to  the  case,  and  to  give  effect  to  them,  rather  than  to 
follow  the  oscillations  of  the  English  courts.  And,  considering 
the  great  diversity  of  opinion  on  the  subject,  it  may  not  be  time 
misspent  to  examine  the  leading  cases  which  have  been  decided 
in  that  country. 

In  Ambrose  v.  Bopwoad^  2  Taun.  60,  it  was  decided  that  in 
an  action  against  the  drawer  of  a  bill  of  exchange,  when  the 
bill  was  general,  but  the  acceptance  was  to  pay  it  at  a  particular 
place,  it  was  necessary  to  aver  a  presentment  of  the  bill  at  that 
place.  The  same  decision  was  made  in  CaUighan  v.  Aylelt,  3 
Taun.  897.  In  Sandencn  v.  Bowes,  14  East,  498;  in  Dicbinaon 
V.  Bowea,  16  Id.  108;  and  again  in  Botoes  v.  Eowe,  in  the  Ex- 
chequer Chamber,  5  Taun.  80,  it  was  decided  that  in  an  action 
on  a  note,  by  the  payee  or  bearer  against  the  maker,  where  the 
place  of  payment  was  embodied  in  the  note,  it  was  a  condition 
precedent  tiiat  it  should  be  presented  for  payment  at  that  place, 
and  an  omission  to  aver  such  presentment  in  the  declaration 
was  fatal  in  arrest  of  judgment  or  in  error.  In  the  case  of  Nichols 
V.  Bowes,  2  Campb.  N.  P.  498,  in  an  action  against  the  maker  of 
a  note,  payable  at  a  particular  place  in  London,  Lord  Ellen- 
borough  expressed  himself  clearly  of  opinion  that  the  place  of 
payment  was  merely  to  be  considered  as  a  memorandum  where 
payment  was  to  be  demanded  and  not  a  part  of  the  contract; 
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that  the  maker  of  a  note  was  liable  eveiywhere,  and  as  against 
him,  the  bringing  of  the  action  was  a  sofficient  demand;  and 
upon  the  plaintiff's  counsel  offering  to  prove  that  the  note  was 
presented  at  the  banker's  on  the  day  it  became  due,  h's  lord- 
ship observed,  that  he  was  afraid  to  admit  sach  evidence,  lest 
doubts  should  arise  as  to  its  necessity.  In  the  case  of  Lyon  v. 
Sundivs,  1  Camp.  N.  P.  428,  in  an  action  against  the  acceptor 
of  a  bill,  accepted  payable  at  Hankey  &  Oo/s,  London,  Lord 
Ellenborough  observed,  that  the  place  of  payment  was  a  mere 
memorandum;  that  the  acceptor  was  liable  universally;  and 
that  the  very  point  had  been  previously  brought  before  the 
court,  when  the  judges  were  all  of  opinion  that  such  words 
formed  no  part  of  the  contract.  In  Wild  v.  Bennards,  in  a  note 
to  1  Camp.  N.  P.  423,  Mr.  Justice  Bayley  ruled  that  if  a  note  ia 
made  payable  at  a  particular  place,  in  an  action  against  the 
maker,  tliere  was  no  necessity  for  proving  it  was  presented 
there  for  payment.  In  Drapp  v.  Spearman^  3  Esp.  67,  a  bill 
had  been  altered  in  the  place  of  payment,  by  inserting  **  when 
due,  at  the  cross-keys "  road,  and  Lord  Kenyon  pronounced 
the  alteration  immaterial,  as  only  pointing  out  the  place  where 
the  bill  was  to  be  paid.  In  Ke/nhaw  t.  Cox^  3  Esp.  Cas.  246, 
Le  Blanc,  Justice,  held  the  same  doctrine;  and  in  Jfarwm  v. 
Pe^,  1  Camp.  N.  P.  82,  Lord  Ellenborough  adopted  the  same 
principle. 

In  FerUon  v.  Ooundry^  13  East,  decided  since  the  cases  in 
2  and  3  Taunton,  the  question  underwent  a  solemn  examina- 
tion.  That  was  an  action  against  the  acceptor  of  a  bill,  ac- 
cepted to  be  paid  at  C.  Sikes  Snaith  &  Co. ,  and  there  was  no 
averment  of  a  demand  at  that  place;  and  on  demurrer,  the 
omission  to  make  that  averment  was  assigned  as  cause.  The 
opinions  of  Lord  Ellenborough,  and  Grose  and  Bayley,  justices, 
are  very  full  and  decided,  that  the  acceptance  to  pay  the  bill  at 
a  particular  place  is  not  a  part  of  the  contract  or  a  condition 
precedent.  Lord  Ellenborough  said,  that  since  he  had  been 
familiar  with  the  practice  and  doctrine  concerning  bills  of  ex- 
change, he  had  always  understood  that  an  acceptance,  though 
stated  to  be  payable  at  a  certain  house  of  trade,  binds  the 
party  to  pay  the.  bill  generally  and  universally,  and  that  there 
was  no  occasion  to  make  a  demand  at  the  particular  place,  in 
order  to  found  the  right  of  action  on  the  bill.  He  referred  to  a 
case  of  Smith  v.  DelaforUaine^  which  Lord  Mansfield  was  of 
opinion  that  no  proof  of  a  presentation  at  a  partict^ar  house 
of  acceptance  was  necessary.    In  Saunderson  v.  Jtidge,  2  H.  Bl. 
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509^  when  the  maker  of  a  note  at  the  foot  of  it  made  a  mem* 
orandam  that  the  note  would  be  paid  at  the  hoase  of  Saonder- 
«on  &  Co.,  the  court  held  it  to  be  no  part  of  the  contzacty  and 
not  neoeBsary  to  be  stated  in  the  declaration.    Thus  stand  the 


It  is  necessary,  first,  to  inquire  in  what  light  the  acceptor  of  a 
bill  is  to  be  regarded,  whether  as  the  principal  debtor,  or  merely 
•coming  in  collaterally  to  the  drawer.  It  does  not  admit  of  a 
doubt  that  as  between  the  payee  and  the  drawer  or  acceptor  the 
acceptance  creates  a  debt,  quasi  ex  coniractu.  The  drawer  is 
presumed  to  draw  upon  funds  in  the  hands  of  the  drawee;  the 
payee  is  presumed  to  have  given  a  full  value  for  the  bill;  and 
when  the  drawee  accepts  the  bill  he  becomes  an  immediate 
debtor  to  the  payee,  as  upon  a  valuable  consideration  paid  to 
the  drawer,  upon  his  funds  in  the  hands  of  the  acceptor:  Wils. 
185;  8  Burr.  1668;  2  Bl.  Bep.  1072;  Doug.  287,  250,  n.;  2 
Campb.  187,  in  the  notes.  It  is  true  that  the  payee  has  his 
remedy  against  the  drawer,  in  case  the  bill  be  not  paid  pursu- 
ant to  the  engagement  of  the  acceptor;  the  remedy  is,  however, 
concurrent  against  the  drawer  and  the  acceptor;  and  in  this 
respect  the  acceptor  stands  in  the  same  relation  to  the  payee  as 
the  maker  of  a  note  does  to  the  indorsee;  and  the  drawer  is  re- 
garded in  the  light  of  an  indorser  of  a  note*  By  the  act  of 
acceptance,  it  not  appearing  to  be  for  the  accommodation  or  for 
the  honor  of  the  drawer,  the  defendant  became  a  principal  and 
not  a  collateral  debtor.  What,  then,  is  the  l^gld  consequence 
of  not  presenting  the  bill  at  the  time  and  place  it  was  payable? 
If  it  was  a  condition  precedent  to  the  liability  of  the  acceptor, 
it  must  be  emphatically  so  as  regards  the  drawer,  and  the  result 
would  be  that  a  failure  to  present  the  bill  at  the  time,  or  at  the 
place,  would  occasion  a  total  loss  of  it  to  the  holder;  for  if  it 
cannot  be  recovered  in  an  action  on  the  bill  itself,  in  conse- 
quence of  an  omission  to  aver  a  presentment  at  the  time  and 
place,  no  other  form  of  action  will  lie  when  that  proof  cannot 
be  made.  The  reasoning  of  the  judges  in  Fenton  v.  Ooundry 
appears  to  me  unanswerable.  Lord  Ellenborough  said  the  law 
was  the  same  as  to  the  demand  of  payment  on  other  securities. 
The  making  a  bond,  payable  on  demand  at  Lincoln's  Inn 
haU,  is  no  such  term  in  the  contract  as  to  make  it  necessary,  in 
an  action  on  the  bond,  to  allege  a  demand  at  that  place  in  order 
to  found  the  right  of  action;  but  if  the  obligor  were  ready  with 
his  money  there  at  the  day,  he  must  plead  it  as  matter  of  de- 
fense; and  he  adds  that  he  never  could  conceive  that  the  obli- 
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gation  to  pay,  which  is  universal  on  the  acceptor,  is  to  be  con- 
tracted and  limited  in  its  origin  by  saying,  that  the  bill  was  only 
payable  at  the  particular  place  mentioned.  Bayley,  J.,  observed^ 
**  besides,  if  this  were  to  be  taken  to  be  a  place  fixed  on  by  the 
contract  for  the  payment  of  the  money,  and  if  the  defendant 
had  his  money  there,  ready  to  pay  it  if  demanded,  he  might 
have  pleaded  that  he  had  the  money  at  the  day  and  place 
appointed,  and  bringing  the  money  into  conrt;  and  that  would 
not  be  a  plea  in  bar  of  the  action,  but  in  bar  only  of  damages, 
as  in  the  case  of  rent  payable  on  the  land,  if  the  tenant  were  on 
the  land  at  the  day,  ready  to  pay  the  money,  he  may,  when 
sued  for  non-payment,  plead  that  in  bar  of  the  damages,  upon 
bringing  the  money  into  court/* 

The  non-attendance  of  the  holder  of  the  bill,  at  the  time  and 
place  of  payment,  can  produce  no  worse  consequence  to  him 
than  if  he  had  attended,  and  the  acceptor  had  also  been  pres- 
ent and  tendered  the  money,  which  the  holder  had  refused  to 
accept.  Under  such  a  state  of  facts,  what  is  the  legal  conse- 
quence? It  is  perfectly  well  settled  that  when  a  debt  or  daty 
exists,  such  as  the  payment  of  a  sum  of  money,  a  tender  of  the 
money,  though  it  be  refused,  does  not  extinguish  the  debt  or 
duty;  but  it  remains  obligatory  on  the  party  owing  the  debt  or 
duty,  as  if  an  obligation  be  for  the  payment  of  a  less  sum,  this 
being  a  duty  and  part  of  the  obligation,  shall  not  be  lost  by 
tender  and  refusal;  for  if  he  pleads  a  tender,  he  shall  say  un- 
core  prist:  Comy.*Dig.,  tit.  Condition  L.  4;  Co.  Lit.  207  a.  In 
QUes  Y,  Edrtie,  1  Ld.  Baym.  254,  Holt,  chief  justice,  ruled 
that  though  a  tender  is  made  and  the  plaintiff  refuses  the 
money,  yet  the  tender  cannot  be  pleaded  in  bar  of  the  action, 
neither  in  debt  nor  assumpsit,  but  in  bar  of  the  damages  only; 
for  the  debtdr  shall,  neyertheless,  pay  his  debt.  This  is  a  prin- 
ciple too  familiar  to  every  lawyer  to  require  a  statement  of  the 
numerous  authorities  to  support  it.  Nor  is  it  necessary,  where  a 
regular  tender  has  been  made,  and  a  refusal  to  accept  it,  for  the 
plaintiff  to  make  a  special  demand  subsequently  and  before  he 
brings  his  action;  the  action  itself  is  a  demand.  If  the  payee 
or  obligee  make  a  special  demand,  after  a  tender  and  refusal* 
and  the  money  be  not  then  paid,  he  becomes  entitled  to  interest 
from  the  time  of  such  demand;  but  in  case  he  brings  a  suit  be- 
fore or  without  a  special  demand,  the  defendant,  by  pleading 
his  tender  and  bringing  the  money  into  court,  avoids  all  dam- 
ages, as  well  subsequent  interest  as  costs. 

It  is  perfectly  certain  that  the  exchequer  chamber,  in  Bowes 
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T.  Howe,  did  not  proceed  on  the  ground  tbat  the  debt  demanded 
V9BA  a  collateral  obligation  or  promise.  They  not  only  do  not 
Bay  BO,  but  the  case  did  not  admit  of  their  saying  so,  for  the 
action  there  was  against  the  makers  of  a  note  payable  at  the 
Workington  Bank;  and  I  never  can  conceive  that  decision  to  be 
law,  that  a  mere  failure  to  present  a  note  at  the  time  and  place 
of  payment,  and  making  a  demand,  shall  exonerate  the  party 
forever,  though  the  debt  or  duty  remains.  The  principle  of  it 
is,  that  the  undertaking  was  a  condition  precedent,  and  that  the 
duty  could  not  be  enforced  without  a  strict  compliance  with  the 
condition;  and  it  goes  the  whole  length  of  deciding  that  even  u 
subsequent  demand  or  any  other  form  of  action  would  be  in* 
effectual.  For  if  the  condition  must  be  averred  and  proved, 
and  there  has  in  fact  been  no  demand,  the  holder  of  the  note 
must  be  remediless.  From  such  a  doctrine  I  entirely  dissent, 
and  must  think  that  the  time  and  place  are  merely  modal,  form- 
ing no  essential  part  of  the  contract;  that  it  is  incumbent  on 
the  defendant,  whether  the  payee  was  at  the  place  at  the  time 
appointed  or  not,  to  show,  in  his  defense,  that  he  was  there 
ready  and  willing  to  pay,  and  that  the  payee  did  not  come,  etc.; 
that  the  consequenoes  of  the  abeence  of  the  payee,  tmder  such 
drcomstanoes,  unless  he  makes  a  subsequent  special  demand, 
and  there  be  then  a  refusal,  are  merely  that  he  must  be  content 
with  receiving  the  sum  originally  payable,  and  if  he  sue,  with- 
out having  made  a  special  demand,  he  loses  all  claim  to  dam- 
ages and  costs,  and  will  himself  be  subject  to  them.  This  I 
consider  not  only  entirely  equitable  and  just  as  between  the 
parties,  but  the  old  and  settled  law  of  the  land,  and  such  was 
the  opinion  of  the  court  in  Ibden  v.  Sharp.  I  am  therefore  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

Tatu  and  Platt,  JJ.,  were  of  the  same  opinion* 

Yah  NisB,  J.  The  question  presented  by  the  demurrer  to  the 
declaration  in  this  cause  is  highly  interesting  to  the  commercial 
community,  and  if  it  were  now  to  be  decided  for  the  first  time, 
I  am  not  certain  that  the  weight  of  argument  would  be  very  de- 
cidedly against  the  opinion  which  has  just  been  delivered.  The 
same  arguments,  however,  which  have  been  urged  in  support  of 
the  conclusion  formed  by  a  majority  of  the  court  have  in  a 
variety  of  cases,  which  will  presently  be  cited,  been  addressed 
to  the  English  courts,  and  although  at  one  time  there  was  a 
difference  of  opinion  between  the  king's  bench  and  the  common 
pleas,  it  cannot  be  denied  that  since  the  case  of  Saundenson  v. 

Am.  nao.  Vol.  VXH— M 
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Bowes f  both  courts  are  agreed  that  where  there  is  a  particular 
pLu»  of  payment  inserted  in  the  bill,  or  note  itself,  it  is  neoes- 
saiy  to  aTcr  a  presentment  at  that  place,  though  th^  may  still 
differ  as  to  the  case  of  an  acceptance,  payable  at  a  particular 
place.  The  English  role,  beyond  all  dispute,  is  that  to  chazge 
any  of  the  parties  to  a  note  of  hand,  or  a  bill  of  exchange,  made 
payable  in  the  body  of  the  instrument,  at  a  designated  place,  it 
is  indispensably  necessary  that  a  demand  of  payment  be  made 
at  such  a  place,  and  that  such  a  demand  is  a  condition  precedent, 
the  performance  of  which  must  be  averred,  and  proved  by  the 
holder.  It  is  true  that  Lord  Ellenborough  and  his  colleagues 
in  the  king's  bench  at  first  struggled  to  establish  a  different 
rule,  but  they  finally  were  overcome  by  the  arguments  of  those 
who  held  the  opposite  opinion,  and  yielding  to  the  conviction, 
which  those  arguments  and  their  own  reflections  produced,  they 
magnanimously  acknowledged  their  error,  and  promptly  cor- 
rected it.  I  consider  that  the  decision  made  in  this  case 
establishes  a  new  rule,  and,  I  somewhat  fear,  one  that  wiU  be 
found  impolitic  and  injurious;  I  always  feel  the  utmost  reluc- 
tance to  innovate  upon  established  commercial  regulations, 
particularly  those  which  regard  the  liability  of  parties  to  nego- 
tiable paper,  even  though  their  wisdom  and  soundness  should 
be  deemed  questionable.  I  think,  moreover,  that  for  very 
obvious  reasons,  it  would  be  highly  useful  and  e^>edient,  thai 
the  rule  in  this  country  and  in  England  should  be  the  same  on 
a  subject  in  which  both  are  equally  and  so  deeply  interested. 
The  law,  with  respect  to  bills  of  exchange,  is  founded  on  princi- 
ples of  universal  application,  and,  in  laying  down  a  rule  in  a 
particular  case,  regard  should  be  had  to  the  policy  and  laws  of 
other  countries  as  well  as  our  own,  and  thus  guard  against  the 
numerous  losses  and  embarrassments  in  mercantile  operations, 
occasioned  by  the  existence  of  "  oZia  lex  Somae,  alia  Aihems." 

It  is  not  my  intention  to  enter  at  large  into  the  discussion  of 
the  question  which  is  now  submitted  to  our  decision,  nor  to 
analyze  the  numerous  cases  in  which  it  has  been  considered  in 
the  English  courts,  because  very  little,  if  anything,  can  be  said, 
which  would  not  be  a  mere  repetition  of  what  has  already  been 
said  by  others.  There  is,  however,  one  view  of  this  subject, 
which  appears  to  me,  has  not  been  sufficiently  attended  to,  and 
which  I  wish  as  briefly  as  possible,  to  bring  more  distinctly  into 
notice.  It  is  conceded  on  all  hands,  and  Uie  proposition  is  too 
plain  to  be  denied,  that  in  order  to  charge  the  indorser  of  a  note 
or  bill,  made  payable  at  a  particular  place  a  demand  at  sucb 
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place  is  indiBpensably  necessaiy.    It  is  equally  clear,  that  the 
neceesiiy  of  making  such  a  demand  is  not  created  or  imposed 
upon  the  holder  by  the  terms  of  the  indorsement,  but  that  it  is 
created  by  the  terms  or  conditions  of  the  note  or  bill.    This  be- 
ing so,  does  it  not  follow  that  if  the  indorser  is  to  be  made  liable 
only  on  condition  that  a  regular  demand  of  payment  be  made 
at  the  place  designated  in  the  bill  or  note,  that  it  is  equally 
necessary  to  make  a  similar  demand  of  the  maker  or  acceptor, 
in  order  to  chaige  them?    The  obligation  of  both  arises  out  of 
the  same  contract,  and  whatever  condition  that  contract  con- 
tains, by  which  the  responsibility  of  the  parties  is  limited  or 
regulated,  must  necessarily  inure  as  much  to  the  benefit  of  the 
maker  or  acceptor  as  of  the  indorser.    There  is  a  wide  differ- 
ence between  the  necessity  of  giving  notice  to  an  indorser  of  the 
dishonor  of  negotiable  payer,  for  the  purpose  of  making  him 
answerable,  and  the  performance  of  some  other  condition  con- 
tained in  the  contract  itself.    The  former  is  a  duiy  which  the 
law  imposes  upon  the  holder,  independeot  of  the  positive  stipu- 
lations of  the  parties,  whereas  the  latter  is  a  condition  created 
by  the  agreement  of  the  parties  themselves.    The  one  is  a  con- 
<lition  in  law  and  applicable  to  the  indorser  only,  the  other  a 
condition  in  fact,  and  applicable  to  all  the  parties  to  the  paper. 
To  this  view  of  the  subject  I  have  not  yet  heard  any  satisfactory 
answer,  and  I  have  a  strong  conviction  that  none  can  be  given. 
I  vrill  now  mention  the  cases  in  which  this  question  has  been 
•discussed;  and,  ncitwithstanding  the  difference  of  opinion  which 
once  existed,  it  will  be  found  that  perhaps  no  question  which 
has  arisen  in  the  English  courts  has  finally  been  decided  upon 
more  mature  deliberation;  and  what  adds  force  and  authority 
to  the  decision  of  it  is,  that  it  was,  in  the  end,  made,  without  a 
idngle  dissentient:  Saunderson  v.  Judge,  2  H.  Bl.  509;  Parhery. 
Oardon,  7  East,  885;  Lyon  v.  Sundius,  1  Campb.  N.  P.  428,  and 
notes  to  S.  0.;  Ambrose  v.  Eopwood,  2  Taunt.  61;  Nichols  v. 
Bowes,  2  Oampb.  N.  P.  498;  CdUaghan  v.  AyleU,  2  Id.  549,  and 
8.  C.  8  Taun.  397;  Fenton  v.  Ooundry,  13  East,  459;  Saunderson 
V.  Bowes,  14  Id.  50;  Dickinson  v.  Bowes,  16  Id.  110;  Bowes  v. 
Mnoe,  in  the  Exchequer  Chamber,  5  Taun.  30;  Oammon  v. 
SchmoU,  5  Taun.  344,  S.  C;  1  Marshall's,  80;  BuUerworth  v. 
Le  Despencer,  3  Mau.  &  Sel.  150;  Benson  v.  Whiie,  4  Dow^s  P. 
C  834;  Sebag  v.  JJbUol,  4  Mau.  &  Sel.  462. 

WooDwoBXH,  J.,  was  of  the  same  opinion. 
Judgment  for  t&e  plaintiff. 
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In  the  sapreme  court  of  the  United  States,  in  Wattaee  ▼.  MeCotrndt,  13 
FetexB,  136^  the  doctrine  of  this  case  is  followed  and  approved.  Thompnn. 
J.,  says:  "In  the  case  of  WokoU  ▼.  Fan  Samtooord^  which  oame  before  the 
same  oonrt  in  1819,  the  same  qnestion  aroee.  The  action  was  against  the  ac- 
ceptor of  a  bill  payable  five  months  after  date  at  the  Bank  of  Utica;  and  the 
declaration  contained  no  averment  of  a  demand  at  the  Bank  of  Utioa;  asd 
upon  a  demurrer  to  the  declaration  the  coort  gave  judgment  for  the  pltantiffL 
Chief  Justice  Spencer,  in  delivering  the  opinion  of  the  court,  obeorved,  tiiat 
the  question  had  been  already  decided  in  the  case  of  Foden  v.  Sharp;  hot 
considering  the  great  divend^  of  opinion  among  the  judges  in  the  iSngJiih 
courts  on  the  question,  he  took  occasion  critically  to  review  the  cases  which 
had  come  before  those  courts,  and  shows  very  satis&ctorily  that  the  wei|^t 
of  authority  is  in  conformity  to  that  decision,  and  the  demuzier  was  aooori- 
ingly  overruled;  and  the  law  in  that  state  for  the  last  thirty  yaaia  has  besa 
considered  as  settled  upon  this  point  And  althou£^  the  action  was  against 
the  acceptor  of  a  bill  of  exchange,  it  is  very  evident  that  this  dicomstanoe 
had  no  influence  upon  the  decision;  for  the  court  say  that  in  this  respect  the 
acceptor  stands  in  the  same  relation  to  the  payee  as  the  maker  of  a  note  dees 
to  the  indorsee.    He  is  the  principal,  and  not  a  collateral  debtor.  ** 

In  Bedfield  &  Bigelow's  leading  cases  on  BUls,  eta,  p.  109,  the  editors  say: 
"  In  America  the  doctrine  generally  prevails  that  in  case  of  a  notepayaUe  at 
a  particular  place,  if  the  suit  is  against  the  maker,  demand  need  not  be 
averred;  but  if  the  maker  was  at  the  place  designated  at  the  proper  tirne^ 
and  was  ready  and  offered  to  pay  the  note,  it  is  matter  of  defeoaa  to  be 
pleaded  and  proved  on  his  part  And  the  acceptor  of  a  bill  being  regarded  in 
the  same  light  as  the  maker  of  a  note,  it  follows  that  an  aooeptanoe  at  a  par- 
ticular place  is  not  conditiana],  and  presentment  at  that  place  need  not  be 
averred:  R^oUacs  v.  JfcConn^Zj;  13  Pet  136;  fratf;tN«  v.  C^vvdk,  5  L^ 
Bowier.  DuvaU,  IGiUftJ.  175;  Rvggluv.  PaUen,  8  Biass.  480;  Wmd  r. 
Ewtrn^  4  Halst  189;  Mulhemn  v.  Hatmum,  2  Yerg.  81;  WoleoU  v.  Vam 
SanUvoord^  17  Johns.  248;  Caldweilr.  Caaddy,  8  Cow.  271;  FainkUd  t.  Og» 
dendntrghB.  B.,  15 N.  T.  337;  ^2flmiit^ v. Potter,  7  Watts,  880;  BraUUmr. 
Gibion,  9  How.  263;  Bipka  v.  Pope,  5  La.  An.  651.  But  the  rule  ia  other* 
wise  in  Indiana:  See  Alden  v.  Barbour,  8  Ind.  414;  PolsierT.  Hrngket,  1 
Blackf.  328.  The  law  is  different  as  to  an  indofseri  he  can  leqinie 
ment  at  the  place  designated.*' 


Merritt  v.  Brinkerhofi • 

[lY  JonDKw.  aoe.] 

ItePBBTY  nr  Watsbt— Reabonablb  nsB.~A  riparian  owner  has  not  an  mi- 
limited  ri|^.t  to  the  use  of  water  so  as  to  stop  the  natnxal  flow  ci  the 
stream  to  the  injury  of  the  owner  below.  He  may  have  a  reasonable 
use  of  the  water  for  miUs  situated  on  the  stream,  but  not  so  as  to  render 
useless  the  miUs  of  the  owner  below.  And  if  the  former  shots  down 
his  gate  and  detains  the  water  for  an  unreasonable  time,  or  lets  out  such 
unusual  quantities  as  to  prevent  the  owner  of  the  mill  below  from  using 
it^  or  deprives  him  of  a  reasonable  and  fair  participation  in  the  benefita 
of  the  stream,  he  will  be  answerable  to  the  party  injured  to  the  extent 
of  the  loss  he  has  thereby  sustained. 
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Acnox  on  the  case.  The  declaration  contained  four  oounta, 
Betting  forth  injury  to  plaintiffs'  business  at  different  times> 
occasioned  by  the  erection  of  a  dam  by  the  defendants  across  a 
certain  stream  aboTc  the  mills  of  the  plaintiffs,  thereby  pre- 
Tenting  the  water  of  the  stream  from  running  along  its  usual 
course  to  their  mills,  and  supplying  the  same  with  sufficient 
water  for  their  use. 

The  plaintifiia  gave  in  eyidence  a  deed  from  DaWd  Defreest  to 
Thomas  L.  Whitbeck,  his  heirs  and  assigns,  dated  May  15, 
1795,  for  a  certain  piece  of  land,  including  plaintiff's  mills,  to- 
gether with  the  priTilege  of  digging  a  raceway  through  the 
land  of  Defreest,  from  certain  hemlock  trees  standing  below 
the  bridge,  then  erected  over  Mathias  Kill,  and  running  thence 
Ihrough  Defreest's  land  until  it  intersected  the  granted  prem- 
ises, and  also  with  the  privilege  of  damming  the  water  in 
Mathias  Kill,  and  erecting  a  dam  to  raise  the  water  three  feet 
and  six  inches  higher  than  the  dam  then  was,  together  with 
liberty  to  draw  the  water  out  of  the  kill,  through  the  raceway 
or  canal  so  to  be  dug,  and  also  the  use  and  privilege  of  llie 
water  in  the  Binnegat,  together  with  the  soil  under  the  water. 
The  plaintiffs  deduced  title  from  Whitbeck.  The  defendants 
claimed  the  premises  occupied  by  them  under  two  leases  from 
Defreest  to  John  Brinkerhoff,  one  dated  April  15, 1807,  for  the 
term  of  sixteen  years;  the  other  dated  May  1,  1809,  for  the 
term  of  forty  years.  The  lease  comprised  six  acres  of  land  and 
the  Mathias  Kill,  on  a  part  of  which  the  defendants'  mill  and 
dams  are  erected,  which  are  the  ground  of  this  suit,  together 
with  all  waters  aud  water-courses,  benefits  and  privileges 
thereto  appertaining.  The  distance  between  the  mills  of  the 
plaintiffs  and  those  of  defendants  is  thirty  rods.  The  defend- 
ants  had  built  their  dam  to  the  height  of  twenty-four  feet,  and 
erected  rolling  and  slitting-mills  and  a  nail  factory.  Particu- 
larly in  1815  and  in  1816,  plaintiffs  complained  to  have  been 
iujured,  there  being  seyere  drought  at  that  time;  but  it  ap- 
peared that  eyen  then  there  would  have  been  sufficient  water  to 
turn  their  mills  had  not  defendants,  at  different  times  for  the 
period  of  an  hour,  while  they  were  heating  a  quantity  of  iron, 
entirely  stopped  the  running  of  the  water  by  their  dam,  and 
then  afterwarids  let  it  out  in  such  torrents  that  it  was  wasted  by 
running  oyer  plaintiffs'  dam  On  account  of  this  irregular 
manner  of  using  the  water  by  the  defendants,  the  plaintiffs' 
mills  were  stopped  from  half  an  hour  to  two  hours  daily. 
Plaintiffs'  dam  crossed  the  stream  obliquely,  the  better  to  throw 
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the  water  into  the  raceway,  leading  to  their  mills.  The  connsel 
for  the  plaintiffs  were  permitted  to  give  to  the  jtuy  a  statement 
prepared  of  the  damage  they  had  sustained,  the  judge  instmci- 
ing  the  jury  that  the  paper  should  only  be  used  to  calculate  the 
the  correctness  of  the  result  there  estimated. 

Verdict  for  the  plaintiffs,  for  seven  hundred  dollars  damages. 
Motion  to  set  aside  the  verdict,  and  for  a  new  trial. 

Bud  and  Henry,  for  the  defendants,  contended  that  they  had 
used  the  water  in  a  lawful  and  reasonable  manner:  1  Com.  Dig. 
Action  on  the  case  for  a  nuisance,  C;  1  Same's  E^.  46,  B.  1,  s. 
1;  Westen  t.  Jlden,  8  Mass.  136;  3  Bl.  Com.  218;  Palmer  y. 
Mulligan,  3  Gai.  807  [2  Am.  Dec.  270];  PlaU  v.  Johnwn,  IS 
Johns.  218  [anie,  283].  Improper  evidenoe  was  admitted  to  the 
jury:  Oilb.  Et.  21,  22;  1  Trials  per  Pais,  257. 

Miiohell  and  Van  Vechien,  contra. 

By  Court,  Woodwobith,  J.  In  this  case,  the  defendants  apply 
for  a  new  trial  on  several  grounds:  1.  That  the  verdict  is 
against  law;  2.  That  the  judge  misdirected  the  jury,  and  ad- 
mitted improper  evidence;  8.  That  the  verdict  is  against  the 
weight  of  evidence;  4.  That  the  damages  are  excessive. 

For  the  plaintiffs  it  was  contended  that,  in  consequence  of 
the  grant  from  David  De&ees  to  Thomas  L.  Whitbeck,  under 
whom  they  derived  title,  a  right  to  the  undisturbed  use  of  the 
water  was  acquired,  and  that  the  plaintifb,  as  prior  grantees  of 
a  common  grantor,  and  as  prior  occupants  pursuant  to  their 
grant,  can  sustain  the  preseut  action  against  the  defendanfa, 
and  are  entitled  to  recover  the  damages  they  have  sustained. 
The  grant  has  no  bearing  upon  the  point  whether  the  defend- 
ants are  liable,  but  leaves  it  to  be  decided  upon  different  prin* 
dples.  Defreest  granted  two  acres  of  land,  the  privilege  of 
digging  a  raceway  or  canalf  and  also  of  erecting  a  dam,  to 
raise  the  water  three  feet  six  inches  higher  than  the  dam  then 
was,  with  liberty  to  draw  the  water  out  of  the  kill  through  the 
channel  so  to  be  dug.  The  words  of  the  grant  being  definite 
and  certain,  they  are  not  to  be  extended  by  constructioD,  so  as 
to  deprive  the  grantor  of  his  mill  privileges  at  other  places  on 
the  same  stream.  Whitbeck's  grant  is  satisfied  by  allowing  him 
to  erect  a  dam,  and  by  means  thereof  to  draw  the  water  from 
the  creek  to  the  canal;  it  does  not  convey  the  use  of  all  the 
water  by  a  regular  flow,  uninterrupted  by  mills  or  water-works 
above  the  plaintiffs'  dam,  and  within  the  limits  of  the  grantor'a 
right,  but  so  much  only  as  could  be  obtained  consistently  with 
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the  right  the  grantor  had  to  erect  mills  and  place  dams  above. 
It  was  intended  that  each  party  should  have  a  community  of 
right  to  the  use  of  the  water,  leaving  the  question,  what  shall 
constitute  a  lawful  use,  to  be  settled  by  the  general  principles 
of  law,  independent  of  the  grant,  should  a  conflict  arise  there- 
after between  the  grantor  and  grantee,  or  their  assigns. 

Nor  does  the  prior  occupancy  of  the  plaintiffs  give  them  an 
exdusiye  right  to  the  undisturbed  use  of  the  waters.  In  the  case 
of  PlaU  T.  Johnson,  15  Johns.  213  [ante,  233],  Thompson,  G.  J., 
says:  "  To  give  such  an  extension  to  the  doctrine  of  occupancy 
would  be  dangerous  and  pernicious  in  its  consequences.  The 
elements  being  for  general  and  public  use,  where  the  benefit  of 
them  is  appropriated  to  individuals  by  occupancy,  this  occu- 
pancy must  be  regulated  and  guarded  with  a  view  to  the  indi- 
vidual rights  of  all  who  have  an  interest  in  iheir  enjoyment. 

Neither  parly,  then,  having  a  superior  right  by  gi-ant  or  prior 
occupancy,  but  both  being  entitled  to  a  common  use,  the  inquiry 
is,  have  tiie  defendants  withheld  the  water  from  the  plaintiff's 
mill  and  wasted  it  either  wantonly  or  unreasonably  ?  It  is  a 
question  of  law,  undoubtedly,  whether  the  facts  in  any  given 
case  establish  a  right  to  recover;  what  the  facts  are  is  exclusively 
within  the  province  of  the  jury,  subject  to  the  review  of  the 
court,  when  an  application  is  made  to  set  aside  the  verdict.  The 
common  use  of  the  water  of  a  stream,  by  persons  having  mills 
above,  is  frequently,  if  not  generally  attended  with  damage  and 
loss  to  the  mills  below,  but  that  is  incident  to  that  common 
use,  and,  for  the  most  part,  iinavoidable.  If  the  injury  is 
trivial  the  law  will  not  afford  redress,  because  every  person 
who  builds  a  mill  does  it  subject  to  this  contingency.  The  per- 
son owning  an  upper  mill  on  the  same  stream  has  a  lawful 
right  to  use  the  water,  and  may  apply  it  in  order  to  work  his 
mills  to  the  best  advantage,  subject,  however,  to  this  limita- 
tion: that  in  the  exercise  of  this  right,  and  in  consequence  of 
it,  the  mills  lower  down  the  stream  are  rendered  useless  and  un- 
productive, the  law  in  that  case  will  interpose  and  limit  this 
common  right  so  that  the  owners  of  the  lower  mills  shall  enjoy 
a  fair  participation;  and  if,  thereby,  the  owners  of  the  upper 
mill  sustain  a  partial  loss  of  business  and  profits  they  cannot 
justly  complain,  for  this  rule  requires  of  them  no  more  than 
to  conform  to  the  principle  upon  which  their  right  is  founded. 
It  cannot,  then,  be  admitted  that  the  defendants  may  use  the 
water  as  they  please  because  they  have  a  right  to  a  common  use, 
although  their  works  may  require  all  the  water  in  order  to  de- 
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riye  the  greatest  profit.  The  plamtifTs  rights  most  be  regarded; 
they  must  participate  in  the  benefits  of  the  stream  to  a  reason- 
able extent,  although  the  defendant's  profits  may  be  thereby 
lessened.  If  the  defendants  insist  on  the  unrestricted  use  of 
the  water  and  appropriate  it  accordingly,  and  this  proves 
destructive  to  the  mills  below,  the  law  in  that  case  allows 
the  party  injured  a  compensation  in  damages,  to  the  extent 
that,  under  all  the  circumstances,  shall  be  considered  an  equiv- 
alent. In  that  event  the  plaintiffs  shall  receive  no  more  than 
they  would  have  realized  by  their  business  had  the  defendants 
permitted  the  water  to  flow  in  a  reasonable  manner.  If  the 
defendants  had  run  short  heats  in  1815  and  1816  it  would  have 
materially  benefited  the  plaintiff's  mills.  Whether  it  would 
have  enabled  the  plaintiff  to  manufacture  fifty  or  seventy  barrels 
of  flour  in  a  day  is  not  ascertained,  but  there  is  no  doubt  that 
the  quantity  manufactured  would  have  been  considerably  in- 
creased. 

The  jury  have  passed  on  the  facts  submitted  to  them.  The 
verdict  ought  to  stand  unless  it  is  against  the  weight  of  evi- 
dence, or  the  jury  was  misdirected  in  point  of  law.  It  is  con- 
tended, on  the  part  of  the  defendants,  that  the  judge  did  not 
instruct  the  jury  correctly  as  to  the  law  applicable  to  the  case. 
After  having  stated  that  the  first  question  would  be,  whether 
the  injury  sustained  was  in  consequence  of  the  drought;  and, 
secondly,  whether  the  plaintiff's  dam  was  higher  than  it  was 
agreed  to  be,  the  judge  proceeded  to  state  the  law  and  illustrate 
the  principles  upon  which  the  action  could  be  sustained.  The 
objection  seems  to  be  that  the  charge  was  not  explicit  in  stating 
what  was  right  and  lawful,  but  submitted  to  the  jury  *' whether 
the  manner  in  which  the  defendant  had  used  the  water  in  1815 
j&nd  1816  was  not  inconsistent  with  the  plaintiffs  right." 

It  will  be  seen,  I  apprehend,  that  this  is  a  mistaken  view  of 
lihe  subject;  the  charge  admits  that  the  parties  had  equal  rights 
lio  the  use  of  the  water,  but  that  it  was  not  correct  to  say,  the 
defendants  could  use  it  as  they  pleased;  although  they  were 
entitled  to  the  use  of  all  the  water  of  the  stream,  yet  they  could 
not  lawfully  use  it ''  in  an  unreasonable  manner  so  as  to  destroy 
those  below  on  the  stream.''  The  judge  explained  this  general 
position  by  a  number  of  pertinent  remarks,  and  intelligibly,  I 
think,  stated  the  law  to  the  jury.  The  gravamen  is  tliat  the 
injury  complained  of  is  destructive  of  the  plaintiffs'  rights; 
that,  if  the  principle  contended  for  by  the  defendants  can  be 
supported,  the  plaintiffs'  mills  in  a  dry  season  would  be  nearly 
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useless.  How  then  could  the  jury  be  in  doubt  as  to  the  law^ 
when  the  judge  informed  them  it  was  unlawful  for  the  defend- 
ants to  use  the  water  so  as  to  destroy  the  nulls  below^  and  then 
submitted  to  them  whether  the  manner  of  using  the  water  by 
the  defendants  had  not  been  materially  injurious  and  destruc- 
tive to  the  plaintifiEs'  mills.  This  is  substantially  the  charge  as 
delivered,  in  which  the  law  was  correctly  laid  down,  and  the 
questions  of  fact  growing  out  of  the  case  submitted,  in  a  proper 
manner,  to  the  jury. 

But  it  is  urged  that  a  paper  containing  a  calculation  of  the 
damages  sustained  was  improperly  admitted.  The  judge  ob- 
aanred  to  the  jury,  that  the  result  of  the  subtractions  and  mul- 
tiplications on  the  paper  were  correct,  and  that  it  must  be  used 
only  to  ascertain  such  results,  but  not  in  relation  to  any  other 
fact  proved  on  the  trial;  it  could  not  therefore  come  within  the 
rule  which  prohibits  the  delivery  of  writings  not  sealed  to  the 
jury  when  they  retire  to  consider  of  their  verdict:  1  Tidd.  Pr. 
795.  But  what  seems  to  remove  every  objection  is,  that  it  may 
fairly  be  inferred  that  the  jury  were  not  influenced  by  that 
calculation  in  giving  their  verdict:  8  Johns.  262;  Tidd.  779, 
799.  If  they  had  assumed  that  calculation,  the  damages  would 
haye  been  considerably  more  than  double;  they  must  have, 
then,  taken  a  di£ferent  rule  in  reducing  the  damages  eleven 
hundred  doUaxs  below  the  amount  claimed  by  the  plaintiffs. 

It  is  further  contended  that  the  verdict  is  against  the  weight 
of  evidence,  and  therefore  a  new  trial  ought  to  be  granted. 
The  question  is  not  whether  the  court  might  have  differed  from 
the  jury,  had  the  facts  been  submitted  to  their  decision,  but 
whether  the  testimony  is  so  unequally  balanced,  that  in  the  ex- 
•ercise  of  a  sound  discretion  they  are  required  to  send  the  cause 
to  another  jury.  Without  going  into  a  detail  of  the  evidence 
I  think  I  am  warranted  in  saying,  that  although  there  was  con- 
flicting testimony,  and  some  difference  of  opinion,  whether  the 
injury  sustained  was  in  consequence  of  the  drought  in  1815  and 
1816,  there  is  but  little  doubt  that  the  natural  flow  of  the  water, 
uninterrupted  by  the  defendants'  works,  would  have  been  suf- 
ficient, or  nearly  so,  for  the  plaintiffs'  mills;  and  that  low  as 
the  stream  was  during  those  seasons,  had  the  defendants 
allowed  the  plaintiffs  that  reasonable  participation  in  the  use 
of  the  water,  which  by  law  they  had  a  right  to  require,  the 
damage  sustained  would  have  been  materially  less,  if  not  incon- 
siderable; but  allovnng  that  the  evidence  does  not  conclusively 
establish  this  fact,  I  am  satisfied  that  the  verdict  on  this  point 
was  not  against  the  weight  of  evidence. 
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With  respect  to  the  question,  whether  the  use  of  die  water 
by  the  defendants  was  such  as  to  prove  ruinous  and  destmctiTe 
to  the  plaintiff's  mills,  it  cannot  well  be  doubted  that  if  the 
injuiy  was  not  occasioned  by  the  drought,  it  resulted  from  the 
acts  of  the  defendants.  Their  works  required  double  the  quan- 
tity of  water  used  by  the  plaintiff*s  mills;  they  shut  down  their 
gates  for  several  hours,  and  then  let  out  the  water  in  toxrents; 
the  plaintiffs'  dam  could  not  be  construcfced  bo  as  to  detain 
more  than  a  small  portion;  the  surplus  consequently  wasted. 
The  jury,  on  a  review  of  the  testimony,  must  have  been  satis- 
fied that  the  plaintiffs  had  made  out  a  case  entitling  them  to 
redress,  according  to  th^  general  principles  of  law  laid  down 
by  the  judge,  and  the  court  consider  that  evidence  sufficient  to 
warrant  such  a  conclusion. 

It  has  been  argued  that  the  damages  are  excessive,  and  that 
the  judge  should  have  instructed  the  jury  that  if  the  defendants 
were  liable,  it  could  only  be  for  the  use  of  the  water  beyond 
their  relative  proportion.  The  court  do  not  perceive  any  mis- 
direction in  this  particular;  it  followed,  as  a  necessary  conae* 
quence  from  the  charge,  that,  in  estimating  the  damages,  the 
jury  must  be  governed  by  this  principle.  It  is  not  claimed  by 
the  plaintiffs  that  any  right  to  recover  arises  for  the  ose  of  such 
relative  proportion,  but  that  the  defendants,  having  nnxeason- 
ably  appropriated  the  water,  in  carrying  on  their  own  works,  so 
as  to  deprive  the  plaintiffs  of  a  beneficial  use  of  it,  thereby 
made  themselves  liable.  In  assessing  the  damages,  it  was 
undoubtedly  proper  to  consider  that  in  1815  and  1816  there  was 
a  great  drought,  and  to  make  all  proper  deductions,  as  far  as 
that  cause  had  contributed  to  the  plaintiff's  injury.  There  is 
no  reasonable  ground  to  believe  that  the  jury  were  inattentive 
to  this  circumstance;  the  amount  of  the  verdict  is  less  than  one 
half  of  the  damages  proved.  In  refusing  to  grant  a  new  trial, 
the  court  do  not  intend  to  question  the  law  in  PlaU  v.  Johnson^ 
15  Johns.  213  [ante,  233].  This  case  is  clearly  distinguished, 
and  does  not  impair  that  decision.  In  the  case  referred  to,  the 
court  say  **  the  principle  sought  to  be  established  is,  that  a 
previous  occupancy  of  land  upon  a  stream  of  water,  and  an 
appropriation  of  the  water  to  the  purposes  of  a  mill,  give  such 
a  right  to  the  stream  in  its  whole  extent  above,  as  to  control 
the  use  of  the  water  so  as  to  prevent  any  subsequent  occupant 
from  using  or  detaining  the  water  to  the  least  injury  or  preju- 
dice of  the  first  occupant;  that  unless  the  principle  thus  broadly 
stated  could  be  supported,  the  plaintiff  must  fail." 
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Now,  in  this  case  the  right  to  recover  is  not  placed  on  the 
ground  of  prior  occapanpy,  and  when  the  facts  in  the  two  cases 
are  compared,  it  will  be  seen  they  are  materially  different  In 
FlaU  ▼:  Johnson  [ante,  233]»  it  is  stated  ''  that  in  very  dry  seasons 
the  plaintiff  had  occasionally  to  wait  for  the  water,  until  the 
defendants  had  raised  a  pond  sufficient  to  turn  their  mills."  It 
is  not  alleged  that  the  water  was  let  out  in  such  quantities  as  to 
become  lost  to  the  plaintiff,  or  to  deprive  him  of  a  beneficial 
use,  but,  on  the  contrary,  "  he  might  so  alter  his  dam  as  to 
save  all  the  waste  water;  that  in  dry  seasons  the  usual  quantity, 
of  water  in  the  stream  was  sufficient  to  grind  from  ten  to  twenty 
bushels  in  a  day,  but  when  the  grist-mill  had  a  full  head  of 
water,  it  would  grind  sixty  or  seventy  bushels  a  day,  and  that 
the  plaintiff's  mills  were  turned  with  much  more  force  when 
the  defendants  raised  their  gates,  by  reason  of  the  increased 
quantity  of  water/'  From  this  statement,  it  is  evident  that  the 
plaintiff's  damages  must  have  been  txifling;  that  there  could 
have  been  no  well-founded  complaint  that  the  water  was  wasted, 
but  on  the  contrary  it  may  be  inferred  that  the  defendant's  dam 
was  rather  beneficial  to  the  plaintiff  than  otherwise. 

The  court  are,  accordingly,  of  opinion  that  the  motion  for  a 
new  trial  must  be  denied. 

Motion  denied. 

The  sa^aet  of  proper^  in  wstar  li  ctiicrnMeii  in  a  nole  to  Gmdmr  v.  Nm^ 
tarya,  7  Am.  Dea  028. 


BOGSBT   V.  PbBBT. 

tnJOBMM»l,88L] 

OF  Cmtui  Qua  Uss  uimaB  Bxaocnoir— Thsfe  sootioa  of  the  statute  of 
zvoderiog  lands  lisUa  to  ezeoation  agunst  the  eedtd  fgue  ate  meuUii 
que  tnut,  applies  only  to  those  frandnlent  or  oovinona  tnista  in  whieh  the 
eedui  que  use  or  aetui  que  irtut,  has  the  whole  heneficial  interest  in  the 
land  and  the  trustee  the  mere  naked  or  formal  legal  title.  It  does  not 
apply  where  one  penon  enters  into  a  contract  for  the  sale  and  convey* 
anoe  of  land  to  another  and  the  vendee  pays  part  of  the  consideration  and 
enters  into  possession  of  the  land  hat  neglects  to  pay  the  reaidae  of  the 
pnrohano  monry:  for  the  vendor  is  not  seised  to  the  nse  of  the  vendee  un* 
til  the  whole  of  the  consideration  is  paid;  and  the  vendee  has  only  a  mere 
«qnitable  interest  on  which  a  judgment  at  law  is  not  a  lien,  nor  can  it  he 
sold  nnder  an  execntion. 

Appeal  from  the  court  of  chancery.    J.  Atkinson  being  seised 
of  a  certain  tract  of  land,  entered  into  an  agreement  with  Bird- 
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sail  for  the  sale  thereof  to  him,  for  a  certain  sam  down,  the  res- 
idue in  three  annual  installments;  the  deed  to  be  executed  upon 
the  payment  of  the  second  installment  and  mortgage  back  to  bo 
executed  for  the  balance.  Birdsall  paid  the  sum  down  and  one 
instaUment;  he  then  sold  his  interest  to  Smith,  one  of  the  re- 
spondents, under  whom  Peny  and  the  other  respondents  hold 
by  purchase,  and  who  agreed  to  pay  to  Atkinson  that  which  re- 
mained due  on  the  original  agreement  with  Birdsall.  This 
amount  so  due.  Perry  afterwards  paid  to  Atkinson  and  took  a 
conveyance  of  the  premises  in  fee.  Prior  to  the  purchase  from 
Smith  by  Perry  and  the  other  respondents,  a  judgment  was 
docketed  against  Smith  in  fayor  of  one  Harrison.  The  execu- 
tion under  this  judgment  was  issued  against  Smith's  interest  in 
the  premises  and  the  same  sold  at  sherifTs  sale  to  Bogert, 
all  this  prior  to  the  purchase  by  Peny.  The  bill  in  this  soit 
filed  against  Perry,  Smith  and  Van  Thuyl,  chazged  Peny  and 
the  respondent  Yan  Thuyl,  with  knowledge  of  the  judgment, 
but  the  allegation  was  not  proyed.  The  chancellor  diBmiased 
the  bill;  whence  this  appeal. 

E»  WUIiams  and  Eenry^  for  the  appellant. 

Van  Vechien,  contra. 

Sfengeb,  0.  J.  The  single  question  in  this  case  is,  whether 
Smith  had  such  an  interest  in  the  land  contracted  for  with  Bird- 
sail,  and  which  the  latter  had  contracted  for  with  Atkinson,  as 
was  liable  to  be  sold  on  execution,  or  as  was  bound  by  the 
judgment  in  favor  of  Harrison  ?  If  he  had  not,  then  there  is 
an  end  of  all  the  other  points  raised  by  the  appellant;  for  his 
right  to  relief  depends  entirely  upon  the  legal  effect  of  Har- 
rison's judgment  on  the  interest  which  Smith  had  in  these  lands. 
It  is  well  settled  that  a  mere  chose  in  action  cannot  be  levied  on 
and  sold  by  execution:  4  Johns.  96;  9  Id.  42.  It  is  true  that 
since  the  statute  of  27  Hen.  VIU.,  ch.  10,  the  cestui  que  use  is 
the  real  owner  of  the  estate,  and  his  interest  is  bound  by  a 
judgment,  and  may  be  sold  on  execution;  and  our  statute  con- 
cerning uses:  1  N.  B.  L.  72;  1  Bev.  Stat.  727,  sec.  47,  contains 
the  provisions  of  the  British  statutes  of  19  Hen.  YH.,  ch. 
16;  27  Hen.  YIII.,  ch.  10,  and  19  Car.  11.,  ch.  8,  sec  10.  But 
it  ih  insisted  that  the  fourth  section  of  our  statute  concerning 
uses,  authorizes  the  sale  which  took  place  under  EEarrison's 
judgment  and  execution,  and  that  the  appellant  as  the  pur- 
chaser, became  vested  with  all  the  rights  of  Smith  as  a  ces^ 
que  use  in  the  lands  articled  for  with  Atkinson. 
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This  section  provides  ''  that  the  sheriff  upon  any  writ  or  pre-  * 
cept  upon  any  judgment,  may  do,  make  and  deliyer  execution 
unto  the  party  suing  of  all  such  lands,  etc.,  as  any  other  person 
is  seised  or  possessed,  to  the  use  or  in  trusfc  for  him,  against 
whom  execution  is  sued,  like  as  the  sheriff  might  if  the  party 
against  whom  execution  shall  be  so  sued  had  been  seised  of 
such  lands  of  such  estate  as  he  is  seised  of,  in  the  use  or  y 

trust  at  the  time  of  the  execution  sued;  and  such  lands  by 
force  and  virtue  of  such  execution  shall  accordingly  be  held 
and  enjoyed,  freed  and  discharged  of  all  incumbrances  of 
such  persons  as  are  so  seised  and  possessed  to  the  use,  or  in 
trust,  for  the  person  against  whom  such  execution  is  sued/' 
This  is  the  substance  of  the  section.  It  is  veiy  certain  that  it 
does  not  apply  to  this  case;  for  Atkinson  never  was  seised  to 
the  use,  or  in  trust  either  of  Birdsall  or  Smith.  The  statute 
intended  to  subject  to  execution  the  real  estate  or  hereditaments 
of  a  person  having  the  entire  interest  therein,  but  which  was 
nominaUy  and  formally  vested  in  another  person.  If  Atkinson 
is  to  be  considered  as  seised,  in  the  first  instance,  in  trust  for 
Birdsall,  and  after  the  contract  between  Birdsall  and  Smith  for 
the  latter,  then  the  appellant  would  by  force  of  the  statute  hold 
the  land  purchased  on  execution,  freed  and  discharged  from  the 
inoumbruice  of  Atkinson's  claim  for  the  consideration-money 
of  the  purchase  by  Birdsall.  And  in  such  case  Atkinson  would 
be  divested  of  that  portion  of  the  consideration  which  remained 
unpaid.  This  construction  of  the  statute,  it  is  evident,  would 
produce  most  mischievous  consequences,  as  regards  every  per- 
son who  should  contract  to  sell  real  estate,  and  receive  any  por- 
tion of  the  consideration-money.  The  vendor  does  not  become 
seised  to  the  use  or  in  trust  for  the  vendee  until  the  whole  con- 
sideration-money is  paid;  he  retains  the  titie  to  the  estate,  and 
the  use  in  it,  to  hixnself ,  until  he  has  completely  satisfied  the 
consideration;  and  it  is  one  of  the  requisites  to  the  execution 
of  a  use  under  the  statute  that  the  estate  out  of  which  the  use 
arises  should  vest  in  the  cestui  que  vm  :  2  Fonb.  B.  2,  ch.  6, 
sec.  1,  and  Sand,  on  Uses,  168.  Here  it  could  not  vest  in  any 
other  person,  until  Atkinson  was  fully  paid  and  satisfied,  and 
this  did  not  happen  until  after  the  sale  to  the  appellant  on  the 
execution  on  Harrison's  judgment. 

The  idea  thrown  out  on  the  argument  that  the  estate  did  vest 
in  Birdsall  and  afterwards  in  Smith  as  far  as  the  consideration- 
money  paid,  and  that  it  remained  in  Atkinson  in  regard  to  that 
part  of  it  which  was  unpaid,  is  a  novelty  in  the  law,  without 
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any  authority  or  reason  for  its  support.  It  supposes  a  commu- 
nity in  the  use,  partly  in  the  yendor  and  partly  in  the  yendee. 
in  proportion  to  their  interests  in  the  estate.  It  cannot  admit 
of  a  doubt  that  the  statute  embraces  those  cases  only  where  the 
entire  estate  out  of  which  the  use  arises,  yests  in  the  c&Uui  que 
use,  in  consequence  of  his  haying  paid  the  whole  consideration- 
money;  and  I  have  met  with  no  case  or  dictum  countenancing 
the  doctrine  of  a  divided  use  vested  in  the  vendor  and  vendee. 
We  have  been  referred  to  Sugden,  120,  for  the  principle  that 
equity  looks  upon  things  agreed  to  be  done  as  done;  and  that 
when  a  contract  is  made  for  the  sale  of  an  estate,  equity  con- 
siders the  yendor  as  a  trustee  for  the  purchaser,  and  the  pur- 
chaser as  a  trustee  for  the  purchase-money  for  the  vendor.  This, 
however,  is  merely  for  the  purpose  of  affording  the  requisite 
remedy  upon  contiacts,  and  the  doctrine  has  no  connection 
with,  or  relation  to,  the  statute  of  uses.  It  is  an  artificial  rule 
adopted  in  equity  to  coerce  parties  to  the  fulfillment  of  their 
contiacts.  I  fully  accede  to  the  proposition  laid  down  by  the 
the  chancellor  that  the  fourth  section  of  our  statute  of  uses 
taken  from  a  branch  of  the  English  statutes  of  fraud,  and 
lates  to  those  fraudulent  and  covinous  trusts  in  which  the  cestui 
que  use  has  the  whole  beneficial  interest  and  the  trustee  the 
naked  and  formal  title.  It  undoubtedly  extends  also  to  a  trans- 
action which  was  not  originally  fraudulent,  as  where  the  trustee 
had  at  first  an  interest  in  the  estate,  but  which  subsequently 
became  extinct,  and  the  whole  estate  vested  in  the  ces^t  que 
inist.  Had  Smith  as  the  assignee  of  the  contract  with  Birdsall, 
paid  Atkinson  the  whole  consideration-money,  the  statute  would 
have  applied,  for  then  Atkinson's  retaining  the  legal  estate, 
would,  as  regarded  creditors,  have  been  fraudulent;  Smith 
never  having  paid  AtkiuLDn  the  money  due  him,  had  but  a  mere 
equity  in  the  lands,  which  could  not  be  reached  by  execution. 
I  am,  therefore,  of  opinion  that  the  decree  of  the  court  of  chan- 
cery ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  wbb  there- 
upon ordered,  adjudged  and  decreed  that  the  decree  of  the 
court  of  chancery  be  affirmed,  and  the  appeal  be  dismissed;  and 
further,  that  the  appellant  pay  to  the  respondents  one  hundred 
dollars,  together  v^ith  their  costs,  to  be  taxed  for  their  damages 
and  costs  in  defending  the  appeal;  and  that  the  record  be 
mitted,  etc. 

Decree  of  affirmance. 
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King  t;.  Baldwin.    . 

[17  Jomnos,  88A.] 

Bkjbv  Dmrmnnaa  on  Jubibdzoiion.— Where  »  oonrt  of  eqiiity  onoe  so* 
qinxee  jnriadiotion  it  will  retain  it,  althoagh  the  original  ground  of  juris- 
diction, the  inability  to  recover  at  law,  no  longer  existi. 

BxLixr  VOTWITH8TANDXNO  Tbial  AT  Law. — ^If  there  be  a  doabt  whether  a 
defense  be  available  at  law,  and  there  ia  an  undoubted  jurisdiction  in 
equity,  and  at  law  the  defendant  omits  to  make  his  defense,  or  if  he 
makes  it  and  is  overruled,  on  the  ground  that  it  cannot  be  made  at  law, 
a  court  of  equity  may  afford  relief,  notwithstanding  a  trial  at  law. 

Bmusw  of  Subxtt  nr  Egmry. — So,  where  a  defendant  at  law,  being  surety 
for  his  oo-defendant^  set  up  in  his  defense  that  the  plaintiff,  though 
urged  by  the  surety  to  prosecute  and  collect  the  money  from  the  prin- 
cipal debtor,  had  refused  to  do  so^  and  deUyed  until  the  principal  be- 
came insolvent^  which  defense  was  overruled,  the  surety  may  notwith- 
standing seek  relief  in  equity,  on  the  same  ground  as  that  set  up  by  him 
at  law. 

DtBOBABoa  ov  SuBBiT  BT  Laohbs  ov  Cbbditob.— Whsfe  a  creditor  does 
anact  injurious  to  the  surety,  or  omits  to  do  an  act  when  required  by 
the  surety,  which  he  is  bound  to  do  as  to  the  surety,  and  the  omission  is 
injurious  to  the  surety,  the  latter  is  disohaiged,  and  may  set  up  such 
conduct  of  the  creditor  as  a  defense  to  a  suit  at  law. 

Bbmbdt  of  Sxjbbtt. — ^A  surety,  when  the  debt  becomes  due,  may  coma  into 
a  court  of  equity  to  oompd  the  creditor  to  sue  for  and  coOeot  the  debt 
of  the  prinflipaL 

Appsal  from  the  court  of  chancexy,  where  a  bill  was  brought 
to  restrain  the  enforcement  of  a  judgment  obtained  against  the 
plaintiff  as  surety  on  a  certain  note.  The  phdntiffy  King,  was 
surety  for  one  Fowler  on  a  note  to  the  defendant  Baldwin,  pay- 
able on  demand.  In  1809,  Fowler  obtained  his  diaohaige  under 
the  insolvent  act.  In  1812,  Baldwin  brought  an  action  on  the 
note  against  King,  who  pleaded  the  general  issue,  and  gave 
notice  that  he  should  prove  at  the  trial  that  he  was  merely  a 
surety,  that  Fowler  was  solvent  and  responsible  long  after  the 
note  was  given,  and  that  he,  King,  informed  Baldwin  of 
Fowler's  failing  circumstances,  and  urged  him  to  collect  the 
note,  which  Baldwin  refused  to  do.  This  special  defense  was 
overruled,  and  judgment  was  rendered  against  King  in  that 
action.  King  then  filed  this  bill  for  relief  against  that  judg- 
ment, and  relied  upon  the  same  facts  as  in  his  special  defense 
at  law.  There  were  in  the  bill  some  allegations  as  to  King's 
being  surety  for  a  year  only,  as  to  Baldwin's  having  received 
money  from  Fowler  for  forbearance,  etc.,  but  these  allegations 
were  denied,  and  were  not  substantiated  by  proof.  There  was 
evidence  tending  to  show  that  King  frequently  urged 
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to  sae  Fowler,  and  that  Baldwin  declared  that  he  would  rather 
lose  the  debt  than  trouble  him. 

The  chancellor  dismissed  the  plaintiffs  bill  with  costs,  and 
from  this  decree  this  present  appeal  was  taken. 

The  opinion  of  the  chancellor,  2  Johns.  Ch.  554,  will  be  f onnd 
in  the  note  to  this  case. 

Burr,  for  the  plaintiff,  cited  2  Bro.  0.  B.  579;  2  Yes.  jnn. 
540,  544;  Tothill,  280;  Nelson's  Ch.  9;  8  Atk.  91;  10  East,  84,. 
88;  14  Yes.  jun.  168,  170;  20  Yin.  Ab.  104;  Kirby,  397. 

D.  B.  Ogden  for  the  defendant,  cited  People  t.  Jansen,  7  Johns. 
882  [5  Am.  Dec.  276]. 

Spbhosb,  C.  J.  The  following  facts  I  consider  soffieiently 
proved  and  established:  That  the  appellant  signed  the  note  a» 
surety  with  Fowler  to  Baldwin;  that  in  1808  and  1810,  the  ap- 
pellant applied  to  Baldwin,  representing  the  approaching  in- 
solvency of  Fowler,  and  earnestly  urged  him  to  prosecute 
Fowler  and  collect  the  note;  that  Baldwin  peremptorily  refused 
to  do  BO,  declaring  he  would  not  trouble  Fowler,  if  he  never 
got  his  money;  that  prior  to  the  month  of  June,  1812,  Fowler 
was  discharged  from  his  debts  under  the  insolvent  act,  and  in 
the  month  of  June,  1812,  the  note  given  by  the  appellani 
and  Fowler  was  put  in  suit.  The  evidence  renders  it  reason* 
ably  certain,  that  had  Baldwin  prosecuted  the  note  when  he 
was  required  to  do  so,  the  money  might  have  been  coUected  of 
Fowler.  The  appellant  was  alone  arrested,  and  the  cause  was 
tried  at  a  circuit  court,  in  November,  1812,  and  a  verdict  waa 
obtained  against  the  appellant  for  the  principal  and  interest  of 
the  note,  upon  which  a  judgment  was  entered  up  and  an  execu- 
tion issued.  On  the  trial,  the  plaintiff  offered  proof  of  the  facta 
that  he  gave  the  note  as  surety,  and  that  the  plaintiff  at  law  had 
been  required  to  sue  Fowler,  which  he  had  refused  to  do,  and 
that  if  he  had  sued  him  as  required,  the  note  might  have  been 
collected  of  him;  this  proof  was  overruled,  and  no  motion  waa 
subsequently  made  for  a  new  trial. 

Two  questions  have  been  argued:  1.  Whether  the  appellani 
is  not  precluded  from  his  rights  in  equity  in  consequence  of 
proceedings  in  the  supreme  court  and  his  acquiescence  in  the 
decision  at  law;  2.  Whether  the  facts  of  the  case,  if  the  appel- 
lant is  not  thus  precluded,  entitled  the  appellant  to  relief  ia 
equity. 

I  do  not  understand  the  chancellor  to  have  expressed  a  de- 
cided opinion  that  the  appellant  is  concluded  from  asserting* 
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his  rights  in  a  court  of  equity,  from  the  fact  of  his  having  been 
prevented  bj  a  deoifdon  of  the  circnit  from  going  into  his  evi- 
dence. The  only  remark  upon  that  point  is,  **  that  perhaps  it 
would  be  sufficient  to  rest  the  objection  to  the  plaintiff's  claim 
here  on  the  trial  and  recovery  at  law;"  he  proceeds  to  show, 
that  the  defense  was  equally  cognizable  at  law  and  in  equity, 
but  there  is  no  express  decision  on  that  point.  I  consider  it 
an  established  principle,  that  where  a  court  of  equity  once  had 
jurisdiction,  it  will  insist  on  retaining  it,  though  the  original 
ground  of  jurisdiction,  the  inability  of  the  party  to  recover  at 
law,  no  longer  exists:  1  Madd.  Cb.  23.  In  Alhinson  y.  Leonard, 
4  Bro.  C.  B.  218,  Lord  Thurlow  said:  **  It  did  not  follow  be- 
cause a  court  of  law  will  give  relief,  that  this  court  loses  the 
concurrent  jurisdiction  it  has  always  had;  and  till  the  law  is 
clear  on  the  subject,  the  court  would  not  do  justice  in  refusing 
to  entertain  the  jurisdiction."  To  the  same  effect  are  9  Yes. 
464;  and  7  Id.  19.  In  Bellow  y.  BuheU,  1  Atk.  126,  Lord  Hard- 
wicke  overruled  an  objection  like  the  one  made  here;  the  plaint- 
iff had  been  sued  at  law,  and  upon  the  trial  insisted  to  have  a 
sum  of  money  allowed  him,  and  because  it  was  not  allowed,  he 
filed  his  bill  in  equity,  and  his  lordship  entertained  the  bill  be- 
cause it  was  matter  of  contract  and  account,  and  because  he 
considered  the  party  justly  entitled  to  it. 

I  cannot  view  the  appellant's  bill  as  founded  on  a  matter 
which  is  res  adjudicoia.  Suppose  a  matter  of  set-off  be  offered 
on  a  trial  at  law  and  overruled,  and  the  party  acquiesced;  would 
that  have  been  a  bar  to  a  suit?  Certainly  not;  for  as  the  mat- 
ter was  never  passed  upon  by  the  jury,  it  never  was  a  subject  of 
trial;  it  was  not  the  appellant's  fault  that  the  evidence  was  not 
received,  and  it  would  be  unjust  that  he  should  suffer.  If  it 
had  been  a  clear  case  of  a  defense  at  law,  the  objection  would 
haye  force;  but  until  the  case  of  Pain  v.  Packard ,  the  principle 
had  not  been  distinctly  settled  in  the  supreme  court;  and 
beyond  all  doubt,  if  the  appellant  was  entitled  to  relief,  the 
relief  in  similar  cases  in  the  English  courts  Lad  been  usually 
afforded  in  equity.  I  entirely  subscribe  to  the  opinion  of  Lord 
Bedesdale,  Bateman  v.  WiUoe,  1  Sch.  &  Lef.  205,  that  on  a  bill 
in  the  nature  6f  a  bill  for  a  new  trial,  after  a  trial  at  law  and 
where  the  subject  was  passed  upon  and  decided  on  its  merits, 
though  the  decision  was  wrong,  a  court  of  equity  will  not  give 
relief.  I  go  further,  and  hold  that  if  the  matter  was  of  strictly 
legal  jurisdiction,  and  the  nature  of  the  case  required  the 
defendant  at  law  to  make  his  defense,  as  in  the  case  of  a  direct 
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payment  upon  a  bond  or  note,  in  such  caaea  a  ooort  of  eqnitr 
will  not  aid  the  negligence  of  the  party.  Bat  if  it  be  doabtfnl 
whether  a  court  of  law  can  take  cognizance  of  the  defense,  and 
there  exists  no  doubt  of  the  jurisdiction  of  a  court  of  equity, 
and  if  in  such  case  a  defendant  at  law,  under  the  influence  of 
such  doubt,  omits  to  make  his  defense,  or  if  he  bring  it  forward 
and  it  be  overruled,  under  the  idea  that  it  is  not  a  defense  at 
law,  it  is  not  granting  a  new  trial  for  a  court  of  equity  to  afford 
relief  notwithstanding  the  trial  at  law.  In  the  case  of  Baieman 
y.  WiUoej  Lord  Bedesdale  said:  ''There  maybe  oases  cognizable 
at  law  and  also  in  equity,  and  of  which  cognizance  cannot  be 
effectually  taken  at  law,  and  therefore  equity  does  sometimes 
interfere;  as  in  cases  of  complicated  accounts,  where  the  party 
has  not  made  defense  because  it  was  impossible  for  him  to  do 
it  effectually  at  law."  Cut  the  case  of  Bathbame  y.  Warren^  10 
Johns.  686,  is  expressly  in  point. 

The  supreme  court  have  imdoubtedly  decided  the  principal 
question  in  this  cause  in  the  case  of  Pain  y.  Packard,  18  Johns. 
174  [7  Am.  Dec.  869],  that  if  the  payee  of  a  note  is  required  by 
the  surety  to  proceed  without  delay  to  collect  the  money  of  the 
principal,  who  is  then  solvent,  and  if  the  payee  neglects  to  pro- 
ceed against  the  principal  until  he  becomes  insolvent,  the  surotj 
may  plead  these  facts  at  law;  and  if  they  are  established  he  will 
be  exonerated.  The  chancellor,  aware  of  this  decision,  has  dis- 
sented from  it  with  a  liberality  and  respect  calculated  to  induce 
a  re-examination  of  the  doctrine  with  the  same  liberal  feelings. 
It  is  true  that  the  case  of  Pain  v.  Packard  was  decided  without 
argument  at  the  bar;  but  it  is  equally  true  that  it  received  a 
very  critical  and  deliberate  examination  by  the  court. 

It  will  be  observed  that  in  the  cases  of  the  People  v.  Janaen 
and  Pain  v.  Packard  the  supreme  court  referred  to  the  case  of 
HbUmadge  v.  Brush,  and  admitted  the  authority  of  thai  case^ 
rthat  mere  delay  by  the  creditor  in  suing  the  principal  would  not 
•discharge  the  surety,  and  the  principle  adopted  in  Pain  v.  Pack- 
0ard  was  this,  that  where  the  creditor  did  an  act  injurious  to  the 
surety,  or  omitted  to  do  an  act  when  required  which  equity  and 
his  duty  to  the  surety  enjoined  it  upon  him  to  do,  and  which 
omission  was  injurious  to  the  surety,  in  either  of  these  cases 
the  surety  would  be  discharged.  The  chancellor  expressly 
recognizes  the  principle  in  equity,  and  which  is  supported  by  a 
strong  current  of  authorities,  that  the  surety  has  a  right  to 
apply  to  a  court  of  equity,  at  any  time  after  the  debt  is  due,  to 
ooezoe  the  creditor  to  bring  his  action  to  collect  the  debt  of  the 


March,  1819.]  Eiso  v.  Baldwin.  419 

pxinoipal.  Without  refeixing  to  any  other  authority,  the  case 
•of  Baihbone  t.  Warren,  decided  in  this  court  with  entire  unan- 
imity, establiahea  the  principle  that  if  the  creditor  does  any  act 
impairing  the  rights  of  a  surety,  or  varies  the  terms  of  tbe  obli- 
^tion,  or  enlarges  the  time  of  performance,  without  consulting 
the  surety,  the  latter  will  be  discharged. 

The  only  poini  on  which  the  chancellor  and  the  supreme 
•court  differ  is  this:  The  chancellor  maintains  that  the  surety 
has  no  right,  by  an  act  in  pais,  to  require  the  creditor  to  coerce 
the  principal  by  suit  to  pay  the  debt,  but  that  he  must  apply  to 
a  court  of  equity,  which  will  lend  its  aid  for  that  x^urpose; 
whilst  in  the  case  decided  in  the  supreme  court,  it  is  held  that 
the  creditor  is  bound  to  prosecute  the  principal  at  tbe  request 
of  the  surety,  and  if  he  fail  to  do  so,  and  the  principal  become 
insolyent  afterwards,  so  that  the  debt  is  lost  as  against  him, 
the  surety  will  be  discharged.  The  chancellor  considers  it  un- 
necessary and  inexpedient  to  introduce  what  he  considers  a  new 
principle  of  action  between  the  creditor  and  surety;  he  appre- 
hends that  it  will  open  a  litigious  inquiry  as  to  the  certainty 
4inde£Sciency  of  the  notice,  and  that  such  a  weapon  put  into 
the  hands  of  a  surety  affords  a  temptation  to  vexation  and 
fraud. 

The  principle  adopted  by  this  court  in  Baihbone  y.  Warren, 
that  a  surety  will  be  discharged  if  a  new  agreement  be  entered 
into  between  the  creditor  and  the  principal  debtor,  varying  or 
enlarging  the  time  of  the  performance  of  a  contract,  although 
amply  supported  by  cases  decided  in  the  English  courts,  is  of 
modem  growth  even  in  a  court  of  equity.  And  it  is  well  set- 
tled now  that  this  defense  may  be  set  up  at  law.  Qibbs,  C.  J., 
Bays,  in  Orme  v.  Toung,  that  the  principle  is  borrowed  from  a 
-court  of  equity.  Our  system  of  jurisprudence  is  in  a  constant 
progress  of  improvement,  and  some  of  the  most  valuable  prin- 
^ples  have  sprung  up  and  attained  their  perfection  within  the 
recollection  of  many  members  of  the  bar.  Many  cases  might 
he  mentioned,  but  I  will  only  refer  to  that  just  and  salutary 
rule,  that  a  court  of  law  will  take  notice  of  and  protect  the 
rights  of  an  assignee  of  a  chose  in  action.  I  have  witnessed 
the  rise,  progress,  and  establishment  of  that  wholesome  and 
equitable  principle.  This,  too,  was  boirowed  from  a  court  of 
equity.  The  soil  into  which  it  has  been  transplanted  is  con- 
genial to  its  nature  and  its  perfection;  it  has  saved  much  litiga* 
tion  and  enormous  costs. 

I  do  not,  then,  perceive  any  solid  objection  to  a  court  of  law 
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taking  cognizance  of  the  matters  forming  the  grounds  of  the  ap* 
pellant's  relief  because  in  such  cases  courts  of  equity  have  also 
jurisdiction.  Much  less  do  I  perceive  the  necessity  of  applying 
to  a  court -of  equity  to  compel  a  creditor  to  do  what  equity  and 
good  conscience  require  of  him.  Courts  of  equity,  when  they 
interpose  to  compel  a  creditor  at  the  instance  of  a  surety  to  sue 
the  principal  debtor,  undoubtedly  proceed  on  the  sound  and 
just  principle  that  it  is  the  duty  of  the  creditor  to  obtain  pay- 
ment, in  the  first  instance,  of  the  principal  debtor,  and  not  of 
the  man  who  is  a  mere  surety  that  the  principal  shall  pay  the 
debt.  The  doctrine  is  that  it  is  inequitable  and  unjust  for  the 
creditor  by  delaying  to  sue  to  expose  the  surety  to  the  hazards 
arising  from  a  prolongation  of  the  credit,  and  that  the  sureiy 
has  an  equity  sufficient  to  invoke  the  interposition  of  the  pow- 
ers of  a  court  of  chancery  for  his  protection.  In  ereiy  such 
case  a  court  of  equity  proceeds  on  a  preexisting  equitable  obliga- 
tion binding  on  the  conscience  of  the  creditor,  to  exert  himself 
to  obtain  payment  of  the  debt  from  the  piindpal,  who  is  re- 
garded as  the  real  debtor,  and  who  ought  to  be  coerced  to  pay 
the  debt;  and  it  must  be  the  natural  and  necessary  consequence, 
that  if  the  creditor,  after  an  order  or  decree  that  he  shall  pro- 
ceed at  law  to  collect  the  debt  of  the  principal,  omits  to  do  so, 
and  thereafter  the  principal  beoomes  insolvent,  that  the  surety 
will  be  discharged. 

If  this  duty  exists  and  does  bind  the  conscience  of  the  cred- 
itor, I  cannot  conceive  why  it  may  not  be  brought  into  exercise 
by  an  act  in  pais  and  without  the  interposition  of  a  court  of 
equity.  Upon  an  application  to  that  court  by  the  surety,  if  the 
facts  were  conceded,  an  order  or  decree  that  the  creditor  should 
prosecute  the  principal  debtor  would  be  a  matter  of  course;  the 
decree  would  operate  as  a  mere  declaration  of  the  duty  of  the 
creditor,  and  unless  his  conscience  was  dead  to  a  sense  of  moral 
duty  it  would  not  stand  in  need  of  such  an  admonition.  If  we 
are  at  liberty,  as  I  think  we  are,  to  regard  the  consequences  of 
the  contrary  doctrine,  that  the  surety  must  either  pay  the  debt 
himself,  or  resort  to  a  court  of  equity  to  coerce  the  creditor  to 
proceed  at  law  against  the  principal,  we  shall  find  abundant 
cause  to  adopt  the  principle  of  the  decision  in  Pain  v.  Packard. 
The  delay  and  expense  are  serious  evils;  the  debt  itself  may, 
and  undoubtedly  will,  in  many  cases,  be  jeopardized  and  lost  as 
regards  the  principal,  and  the  surety  will  be  exposed  to  the  final 
payment  with  a  vast  accumulation  of  costs. 

The  principal  objection  to  the  decision  in  Pain  v.  Packard  is. 


Maroh,  1819.]  King  v.  Baldwin.  421 

**  that  it  will  open  a  liidgioas  inquiry  as  to  the  certainty  and  effi* 
ciency  of  the  notice.'*  This  objection  lies  with  equal  force  to 
all  acts  in  pais;  such  as  a  demand  of  the  goods  in  an  action  of 
fipver,  a  demand  of  the  maker  of  a  note  and  notice  of  the  non- 
payment to  the  indorser,  due  demand  and  notice  of  non-pay- 
ment to  the  guarantor;  so  in  a  great  vaiiety  of  other  cases  the 
responsibilities  of  parties  depend  on  acts  in  pais;  and  I  cannot 
perceiye  any  ground  for  alarm  or  apprehension  as  to  the  mode 
of  proof  9  unless  we  are  prepared  to  distrust  parol  eyidence  in  all 
cases.  The  chancellor  refers  to  the  civil  law  in  support  of  his 
opinion.  It  appears  that  Justinian  altered  the  civil  law,  and 
gave  to  the  surety  an  exception  of  discussion,  by  which  he 
might  require  the  creditor  to  proceed  in  the  first  instance  against 
the  principal;  but  if  the  creditor  does  not  proceed  against  the 
sureties  before  he  has  proceeded  against  the  principal,  he  can- 
not be  obliged  to  proceed  against  the  principal  until  he  thinks 
proper;  and  his  forbearing  to  proceed  against  him  does  not 
eventually  destroy  his  right  of  proceeding  against  the  surety, 
however  great  the  delay  has  been:  1  Pothier  on  Obligations  by 
Evans,  262-266,  267.  The  civil  law  is  evidently  defective  in 
not  affording  any  process  which  should  coerce  the  creditor  to 
proceed  against  the  principal,  and  the  superiorifcy  of  the  English 
law  is  striking  and  manifest  in  this  respect. 

My  opinion  rests  on  these  principles,  that  the  creditor  is 
under  an  equitable  obligation,  and  such  is  the  essence  of  the 
contract,  to  obtain  payment  from  the  principal  debtor  and  not 
from  the  surety,  unless  the  principal  is  unable  to  pay  the  debt, 
that  if  the  creditor  unjustly  and  improperly  collude  with  the 
principal  to  throw  the  debt  on  the  surety,  or  after  a  full  and 
explicit  request  by  the  surety  to  proceed  at  law  to  recover  the 
debt  of  the  principal,  the  creditor,  from  any  improper  motives, 
refuses  and  neglects  to  do  so,  and  by  such  refusal  and  neglect 
the  means  of  recovering  the  debt  of  the  principal  are  lost,  that 
then  the  surety  is  exonerated.  This  has  been  treated  as  a  novel 
and  alarming  doctrine;  but  in  my  apprehension,  it  cannot 
alarm  an  honest  or  conscientious  creditor;  for  where  is  the  man 
who  will  boldly  avow  the  unjust  and  immoral  principle  that 
after  his  debt  has  become  due,  and  after  he  has  been  solicited 
by  the  surety  to  proceed  and  collect  it  by  prosecuting  both 
principal  and  surety,  he  will  abstain  from  suing,  with  a  view  of 
favoring  the  principal  and  throwing  the  eventuidloss  on  an  inno- 
cent man,  who  from  motives  of  friendship  or  humanity  has  be- 
come a  surety  ? 
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There  is  bat  a  minute  shade  of  difference  between  the  opin* 
ion  expressed  by  the  ohanoellor  and  that  of  the  sapreme  ooart» 
in  Pain  y.  Packard,  and  it  is  simply  this:  the  chancellor  hold* 
that  a  court  of  equity  must  first  be  appealed  to,  to  compel  th<> 
creditor  to  sue  at  law,  whereas  the  supreme  court  maintain  that 
he  can  be  required  by  the  surety  to  sue,  without  the  aid  of  a 
court  of  equity;  and  if  I  am  right  in  supposing  that  there  does 
exist  a  moral  and  equitable  duty  on  the  part  of  the  creditor  to 
collect  his  debt  from  the  principal  in  the  first  instance;  and 
this  must  be  so,  or  a  court  of  equity  could  not  interpose  at  all; 
then  I  maintain  that  a  court  of  law  may,  without  overleaping* 
its  just  jurisdiction,  and  in  analogy  to  several  other  cases  in 
which  they  take  notice  of  existing  equities,  not  only  take  cog- 
nizance  of  the  equity  which  requires  a  creditor  to  collect  his 
debt  from  the  real  debtor;  but  they  may  apply  the  consequence 
of  the  refusal  of  the  creditor  to  sue  the  principal,  without 
which  the  principle  itself  would  be  of  noralue,  by  holding  thai 
the  surety  is  discharged  if  the  creditor  will  not  do  his  duty  and 
collect  this  debt,  if  he  can,  from  the  principal. 

In  the  case  of  The  People  t.  Jansen,  7  Johns.  836  [5  Am.  Dec. 
275 J,  we  recognized  the  authority  of  the  case  of  Bex  t.  Barring^ 
ton,  2  Yes.  jun.  642,  that  whether  a  surety  has  been  discharged 
or  not,  is  a  legal  question.  It  is  true  Lord  Loughborough  said,, 
in  that  case,  that  it  was  the  form  of  the  security  that  forced 
these  cases  into  equity,  for  that,  where  the  principal  and  se- 
curity are  bound  jointly  and  seyerally,  the  security  cannot  aver 
by  pleading  that  he  is  bound  as  surety;  bat  if  he  could  estab- 
lish that  at  law,  the  rule  or  principle  by  which  his  liability  is  to 
be  determined  is  a  legal  principle.  Now,  we  could  not  assent 
to  his  lordship's  proposition,  that  the  fact  of  a  man's  being 
bound  as  a  security  could  -not  be  averred  at  law,  if  it  became 
material  to  a  legal  inquiry;  for  we  understood  the  rules  of  evi- 
dence to  be  the  same  in  both  courts,  and  we  in  vain  sought  for 
the  principle  which  allowed  the  inquiry  in  a  court  of  equity  and 
denied  it  to  a  court  of  law;  and  we,  therefore,  came  to  the  con- 
clusion that  the  defense  being  a  legal  one,  it  necessarily  fol- 
lowed from  the  general  rules  of  evidence  being  alike  in  both 
courts,  that  a  court  of  law  was  competent  to  administer  relief 
and  to  examine  all  the  facts  necessaiy  to  the  relief. 

It  has  been  urged  that  the  surety  has  nothing  to  do  but  to 
pay  the  debt  and  prosecute  the  principal  himself.  Those  who 
make  this,  remark  seem  to  forget  that  whateyer  may  be  the  form 
of  the  instrument  by  which  the  principal  and  surety  becamo 
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boond,  it  was  never  the  intention  of  the  parties  that  the  surety 
should  in  the  first  instance  pay  the  debt;  he  is  actually  a  guar- 
antor that  the  principal  shall  pay  the  debt;  and  it  would  be  a 
Teiy  ioconYenient  and  rigid  rule  which  should  require  the  surety 
to  pay  the  debt  before  he  had  any  remedy  against  the  principal, 
by  means  of  the  security  which  the  creditor  holds;  and  they 
seem  to  overlook,  also,  the  clear  and  settled  principle  of  equity, 
that  the  creditor  may  be  coerced,  at  the  instance  of  the  surety, 
to  prosecute  the  principal. 

I  disclaim  the  introduction  of  a  new  principle  of  law,  but 
have  endeavored  to  show  that  the  principle  is  one  already  fixed, 
that  a  court  of  law  has  cognizance  of  it,  and  that  without  the 
previous  monition  of  a  court  of  equity,  if  a  creditor  will  disre- 
gard the  rights  of  a  surety  so  far  as  unconscientiously  to  refuse 
to  proceed  at  law  for  the  recovery  of  his  money,  when  fully  and 
zeaaonably  required  and  a  loss  happens  by  such  refusal,  that 
loss  ought  to  be  thrown  on  the  party  whose  unconsdentioua 
conduct  has  drawn  it  on  himself.  I  am,  therefore,  of  opinion, 
that  the  decree  of  the  chancellor  ought  to  be  reversed. 

Yam  Nxss,  J.,  said  that  although  he  concurred  in  the  law  as 
laid  down  by  the  chief  justice,  yet  he  did  not  think  that  the 
facts  in  the  case  warranted  the  application  of  it.  He  was, 
therefore,  of  opinion  that  the  decree  of  the  chancellor  ought  to 
be  afBrmed. 

Platt,  J.,  was  of  opinion  that  the  decision  in  the  case  of 
Pain  V.  Pilchard  was  erroneous,  and  was  therefore  of  opinion 
that  the  decree  of  the  chancellor  ought  to  be  aflSrmed. 

TiTis,  J.,  was  of  the  same  opinion. 

Adams,  Allen,  Austin,  Babnum,  Babstow,  Batbs,  Chxlds,  Dat- 
TON,  Mallobt,  Notes,  Bosbnobantz  and  Wilson,  senators,  con- 
curred with  the  chief  justice. 

Yan  Ybohken,  senator,  delivered  an  opinion  in  favor  of  affirm- 
ing the  decree. 

Bowhb,  Dztmib,  Hasoal,  Livingston,  Lounsbbbbt,  Sbtkoub, 
Sukbeb,  Yan  Bubbn,  and  H.  Yates,  senators,  concurred  with 
this  opinion. 

There  being  an  equal  division  of  the  court,  the  casting  vote 
for  reversal  was  given  by  the  president. 
Decree  reversed. 
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Ebnt,  Chancellor.  The  allegation  in  the  bill  that  the  note  was  prootmed 
by  frand  is  denied  in  the  answer,  and  not  sapporfced  by  pzooi.  It  is  aqnaOy 
denied,  and  is  withont  proo^  that  the  plaintiff  had  oflbrad  payment  of  tiw 
nota  The  plain  state  of  the  case  is,  that  in  October,  1S06,  Fawhst,  with  the 
plaintiff  as  his  surety,  gave  Baldwin  a  note,  payable  on  demand,  and  that 
the  note  was  fairly  and  freely  given,  and  for  a  sum  then  actoally  and  btma 
fide  due.  The  testimony  establishes  these  facts  beyond  any  reasonable  doobt 
This  note  was  put  in  suit  at  law,  in  1812,  and  a  reoovery  had  against  tiie 
plaintiff;  though  he  had  set  up  in  his  defense  the  same  matters  of  fact  on 
which  he  now  seeks  relief  in  this  oonrt. 

Perhaps  it  would  be  sufficient  to  rest  the  objection  to  the  plaintiff's  claim 
to  relief  here,  on  the  trial  and  reoorery  at  law.  He  has  made  his  defense  to 
a  recoveiy  on  the  note  before  a  court  of  competent  jurisdiction  npon  the 
same  facts  that  he  now  puts  forward,  and  that  defense  was  oTermled  as  in- 
sufficient. It  was  observed  by  the  present  chief  justice,  in  deliTering  the 
opinion  of  the  supreme  court  in  the  case  of  The  People  t.  Janaen^  7  Johns. 
332  [5  Am.  Dec  275],  that  there  was  nothing  in  the  nature  of  a  defense  by  a 
surety  to  make  it  peculiarly  a  subject  of  equity  jurisdiction;  and  that  whatever 
would  exonerate  the  surety  in  one  court  ought  also  in  the  other.  The  facts 
being  ascertained,  he  observed  the  rule  must  be  the  same  in  that  court  as  in 
the  court  of  chancery;  and  this  was,  undoubtedly,  the  opinion  of  Lord 
Loughborough,  in  the  case  to  which  the  chief  justice  refers.  But  the  cause 
has  been  investigated  and  discnssed  here  upon  its  merits,  and  I  am  willing 
to  consider  it  in  that  light. 

It  is  admitted  that  the  plaintiff  aigned  the  note  as  surety  for  Fowler,  and 
the  only  ground  for  relief  is,  that  Baldwin  n^ected  and  refused  to  prosecute 
Fowler,  thou£^  repeatedly  pressed  by  the  plaintiff  until  F.  had  become  in- 
solvent and  unable  to  pay.  Several  witnesses  on  the  part  of  the  plaintiff 
testify  that  Baldwin  often  deolazed  that  he  would  not  sue  F.  if  ho  lost  his 
debt,  and  that  he  had  refused  to  take  part  of  the  debt  from  the  plaintiff 
There  are  witnesses  on  the  other  hand  who  declare  that  Baldwin  made  re- 
peated unsuooessfal  applications  to  F.  and  the  plaintiff  for  the  money.  There 
are,  likewise,  some  sayings  of  Baldwin,  as  testified  to  by  Wm.  Brown,  from 
which  an  inference  has  been  attempted  to  be  drawn,  that  F.  had  paid  money 
to  Baldwin  for  forbearance,  but  the  testimony  is  too  loose  for  any  safe  deduc- 
tion, and  the  same  observation  wUl  apply  to  much  of  the  testimony  respect- 
ing declarations  of  Baldwin.  There  is  nothing  more  dangerous  than  to  im- 
pair the  force  and  effect  of  solemn  contracts  in  writing  by  careless,  idle^  and, 
perhaps,  unmeaning  conversations;  and  as  far  as  such  testimony  is  in  contra- 
diction to  the  language  of  the  note  itself,  it  is  utterly  inadmissible. 

It  will  not  be  pretended  that  Baldwin  was  bound  to  accept  of  any  partial 
payment  from  the  plainti£^  even  if  any  such  was  offered,  and  the  questioQ  is, 
whether  the  omission  to  prosecute  Fowler,  though  requested  by  ^e  pl^?>t<ff 
to  do  so,  was  a  discharge  of  the  plaintiff.  This  is  certainly  not  the  oonmMm 
understanding  on  this  subject.  It  would  lead  to  a  great  deal  of  imposition 
and  fraud  if  sureties  in  an  obligation  for  the  payment  of  money  oould  dis- 
chai^ge  themselves  merely  on  the  ground  of  the  delay  or  indulgence  of  the 
creditor,  or  by  artfully  seizing  on  unguarded  remarks  in  conversation,  per- 
haps intentionally  drawn  forth,  expressive  of  a  humane  and  determined  in- 
dulgence. I  am  persuaded  there  is  no  rule  of  equity  which  goes  so  far.  There 
are  some  notes  of  cases  mentioned  in  Tothill,  279,  280,  in  the  time  of  James 
L,  in  which  it  would  seem  that  the  surety  in  an  obligation  had  been  relieved, 
when  the  bond  was  continued  for  several  years  without  his  privity.    But  the 
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note  of  the  cims  is  w>  very  imperfect,  and  ao  destitate  of  facta  and  ciroiim- 
•taoeea,  aa  to  be  altogather  unfit  to  aeire  aa  a  guide,  and  nnirorthy  to  bo 
cited  aa  anthority.  Thiia,  for  inatanoe,  the  caae  of  Satrndera  ▼.  Smkh  and 
ChmrMU  ia  mentioped  aa  containing  the  dedaian,  that  "aaaretywaaraUered 
where  a  bond  waa  continued  in  uae  without  hia  privity,  he  thinking  the  aama 
to  be  paid;**  bat  at  the  bottom  of  the  page  we  find  the  aame  caae  atated  mora 
jit  laxge,  from  which  it  appeara  that,  though  the  bond  waa  contimied  for  aev- 
end  yeara,  when  the  aniety  aappoaed  it  had  been  paid,  and  it  waa  then  pot  in 
aoit  againat  the  auety,  the  relief  waa  only  granted  againat  the  heir  of  the 
principal  debtor,  in  oonaequenoe  of  hia  having  aofficient  aaaeta.  The  caae  of 
MoUt  ▼.  Roberts  ia  alao  cited  by  Tothill,  for  the  poaition  that  the  heir  of  a 
imrety,  when  the  bonda  were  continued  without  the  privity  of  the  aurety, 
wtM  reeved.  But  if  we  examine  thia  aame  caae  aa  reported  in  NeIaon*a  C3l 
Bep.  9,  aooardiug  to  Viner,  vol.  20, 104,  pL  3,  it  will  be  found  that  the  aurefy 
waa  aued  at  law,  on  a  bond  of  eighteen  yeara'  atanding;  and  it  appearing  that 
the  obligee  had,  aome  years  before,  purchased  landa  of  the  principal  debtor 
to  five  timea  the  amount  of  the  bond,  it  waa  preaumed  finom  the  antiquity  of 
the  bond  that  the  obligee  did  deduct  the  debt  out  of  the  purchaae-money, 
and  on  that  ground  the  aurety  waa  held  diacharged  and  the  auit  at  law  en* 
joined.  Thia  explanation  of  two  caaea  ia  aufficient  to  ahow  what  little  reli- 
ance ia  to  be  placed  upon  the  looae  notea  of  Tothill,  which  were  collected  and 
alphabetically  arranged  by  him,  in  the  ahape  of  an  index,  and  publiahed  after 
hia  death. 

The  eatabliahed  doctrine  ia,  that  mere  delay  in  calling  on  the  principal 
will  not  diacharge  the  aurety,  provided  that  delay  be  unaccompanied  with 
any  aettled  or  binding  contract  for  that  purpoae.  The  rule  waa  ao  understood 
by  Banm  Wood,  on  the  trial  of  the  caae  in  10  Eaat,  34,  and  by  Story,  J.,  in 
ihe  caae  of  HuaU  v.  U.  &,  1  QalL  82,  and  by  the  C.  J.  in  the  caae  of  Th$ 
PtopU  V.  Janaen^  already  referred  ta  So  in  the  caae  of  WrigkL  v.  8iim^p§om^ 
6  Vea.  Jan.  734^  Lord  Eldon  declared  that  ho  never  underatood  that,  aa  be- 
tween the  obligee  and  the  aurety,  there  waa  an  obligation  of  active  diligence 
againat  the  principal.  The  aurety  was  goaxantor,  and  it  ia  his  buaineaa  to 
see  whether  the  principal  paya,  and  not  that  of  the  creditor.  The  deciaion 
in  the  caae  of  TU  TrmU  Navigation  Co.  v.  Harky^  10  Eaat,  34,  waa  founded 
«n  the  aame  doctrine^  that  the  mere  lackn  of  the  obligee,  in  not  calling  on 
the  principal,  waa  not  a  diacharge  of  the  aurety.  I  might  also  refer  to  the 
caae  of  Pul  v.  TaUoek,  1  Boa.  k  P.  419,  for  the  aame  purpoae.  All  the  caaea 
of  the  relief  of  aurety  have  gone  upon  the  ground  that  time  waa  given  to  the 
principal,  by  contract,  without  conaent  of  the  surety.  The  doctrine  is,  that 
the  surety  ia  bound  by  the  terma  of  hia  contract;  and  if  the  creditor,  by 
agreement  with  the  principal  debtor,  without  the  concurrence  of  the  aurety, 
variea  these  terms,  by  onlarging  the  time  of  performance,  the  aurety  ia  dia- 
charged, for  he  ia  injured,  and  hia  risk  ia  increaaed.  The  aurety  ia  entitled 
to  pay  the  debt  when  it  becomea  due,  or  he  may  call  upon  the  creditor,  by 
the  aid  of  this  court,  to  enforce  hia  demand  against  the  principal  debtor.  On 
paying  the  debt,  he  ia  entitled  to  the  creditor's  place,  by  aubatitution;  and  if 
the  creditor,  by  agreement  with  the  principal  debtor,  without  the  aurety*s 
conaent,  haa  diaabled  ti»m«Alf  from  suing  when  he  would  otherwise  have  been 
entitled  to  ane,  under  the  original  contract,  or  baa  deprived  the  aurety,  on 
hia  paying  the  debt,  from  having  immediate  recourse  to  his  principal,  the 
contract  ia  varied  to  hia  prejudice,  and  he  is  consequently  dischar^psd.  Thia 
ia  the  true  principle  to  be  extracted  from  the  cases. 

In  Sktp  T.  ITticy,  1  Atk.  91,  the  defendants  were  bound  in  a  bond  to  the 
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plaintiff  for  the  payment  of  money,  and  one  of  them  was  sorety  for  the 
other  two.    The  obligee,  by  a  new  agreement  with  one  of  the  debton, 
took  notes  of  different  persons,  payable  at  fatore  days,  in  lien  of  the  bond,, 
and  took  also  an  agreement  of  the  debtor  to  make  np  the  deficiency,  and  de- 
liyered  up  the  bond.    It  was  held  by  Lord  Hazdwicke  that  the  obligee  wis 
not  entitled  to  any  relief  against  the  surety,  though  the  new  agreement 
tamed  oat  to  be  iUosoiy  and  fraadolent.    The  next  case  I  shall  mention  was 
that  of  NUhet  v.  Smith,  6  Bro.  578.  which  lays  down  the  rale  of  eq[aity,  on 
this  sabjecti  with  more  f  allness  and  precision.    The  bill  stated  that  the  de- 
fendants, after  obtaining  judgment  against  one  Maynard*  on  a  bond  to  pay  a 
debt  from  the  plaintiff  to  the  defendant,  had,  by  agreement^  stayed  th» 
execution  for  three  years,  and  the  judgment  was  confessed  under  that  agree- 
ment.   This  agreement  was  made  without  the  knowledge  of  the  plaintifE^ 
who  was  considered  as  a  surety  for  Maynard,  the  principal  debtor,  and 
lelief  was  granted  to  him  against  the  debt  by  a  perpetual  injunction.    The 
lord  chancellor  said  that»  generally  speakings  the  surety  mif^ht  come  into  this 
ooart  to  compel  the  debtor  to  pay  the  debt,  and  the  court  would  compel  the 
creditor  to  bring  his  action.    "Bat,  as  the  creditor  had  given  eredit  to  the 
pnnoipal  debtor,  for  three  yearn  longer  than  the  bond  imported,  at  the 
expense  of  the  surety,  and  without  his  privity  or  consent^  the  surety  wa» 
discharged.    The  same  principle  was  reoognissd  in  J?ees  r.  Berrmgton^  2  Ves. 
jnn.  640.    The  plaintiff  in  that  case  was  surety  in  a  bond  payable  by  install- 
ments,  in  1789  and  1790.      In  September,  1790,  the  money  being  all  nnpaid,. 
the  obligee  came  to  an  arrangement  with  the  principal  debton,  and  took 
notes  for  the  two  installments,  payable  in  1791,  1792,  and  1703^  and  all  this 
was  done  without  communication  with  the  plaintiff  and  it  was  uled  that  he 
was,  acoordingly,  exonerated.    The  doctrine  there  laid  down  was,  that  if  th» 
condition  of  a  Ixmd  be  extended,  it  varied  the  contKaot  and  responiability  of 
the  surety,  and  increased  his  risk.    A  surety  does  not  become  bound  that  th» 
principal  shall  pay  in  twelve  months*  when  he  was  to  pay  in  six,  and  an  in- 
dulgence of  this  nature,  contrary  to  the  terms  of  the  original  engigemettt» 
dischaiges  the  surety  if  done  without  his  consent    The  surety  has  a  rig^t^ 
on  the  day  the  debt  is  due,  to  come  into  chancery  and  insist  on  its  being  pot 
in  suit;  and  if  the  obligee  has  suspended  that  right  by  a  new  agreement  with 
the  debtor,  he  has  disabled  himself  to  do  that  equity  to  the  surety  which  he 
had  a  right  to  demand,  and  which  the  relation  between  the  surefyand  debtor 
required. 

So  in  BatiUbee  v.  SUMb,  18  Vea.  jun.  20^  the  surety  was  held  to  be  re- 
leased, because  the  obligee  agreed  with  the  principal  debtor  to  postpone  hia 
remedy,  by  changing  his  immediate  right  to  sue  into  a  right  to  call  for  cer- 
tain  installments.  Though  this  was  declared  to  be  done  without  prejudice- 
to  his  security,  yet  it  was  held  to  be  varying  the  contract  to  the  injury  of  the 
surety,  by  depriving  him  of  his  immediate  right  to  have  the  debt  collected. 
The  same  special  agreement  with  the  debtor,  postponing  the  collection  of  the^ 
note,  existed  in  the  case  of  Deming  v.  Norton^  Kirby,  897,  and  it  was  held  to- 
be  a  release  of  the  surety. 

The  case  of  The  PtopU  v.  JwMm^  to  which  I  have  already  alluded,  is  cer- 
tainly not  in  contradiction  to  these  cases.  That  case  was  quite  different  frosfr 
that  of  a  bond  to  a  private  individual,  who  is  not  bound  to  watch  over  th» 
conduct  of  the  principal  debtor.  It  was  there  the  speoisl  duty,  by  law, 
of  the  supervisors  of  the  county,  for  whose  benefit  the  bond  was  taken,  to  in- 
spect the  conduct  and  accounts  of  the  principal,  who  was  a  loan  oflSoer;  and 
the  sorety  had  a  right  toexpect  and  rely  on  the  performance  of  that  duty.  It 
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was,  therefore,  a  peonliar  case,  and  attended  with  very  apedal  drcumatancea 
and  extraordinary  laekea,  equivalent  to  an  enlargement  of  time. 

I  hare  said  that  the  rarety  has  a  right,  at  any  time  after  the  debt  is  dne, 
to  apply  to  this  coort  to  eoeroe  the  creditor  to  ooUect  his  debt.  All  the  case* 
speak  this  language.  In  Nisbet  ▼.  SmUh,  Lord  Thnrlow  admitted  that  the 
snrety  might  apply  to  chancery  for  the  purpose  of  compelling  the  obligee  to 
bring  his  action;  and  that  it  was  a  common  case  which  forced  a  surety  into 
chancery  to  be  so  relieved.  So  in  ReeM  v,  Berrington,  Lord  Loughborough 
said,  that  "the  surety  had  a  right  the  day  after  the  bond  is  due  to  come  here 
and  insist  on  its  being  put  in  suit.*'  It  is  said  in  6  Ves.  734,  that  he  may,  on 
indemnifying  the  creditor,  even  compel  him  to  prove  the  debt,  under  a  com- 
mission of  bankruptcy.  This  safe  and  reasonable  doctrine  was  also  a  part  of 
the  civil  law  which  allowed  a  surety  who  was  in  peril  to  sue  for  his  indem- 
nity or  disdhaige:  Dig.  17»  1»  88^  1.  There  is  no  case,  however,  in  the  Eng- 
lish law  in  which  the  personal  application  of  the  surety  to  the  creditor  was 
held  to  be  compulsory  on  the  creditor,  at  the  hasard  of  dischaiging  the  surety. 
But  since  the  argument  of  this  cause,  I  have  met  with  a  veiy  recent  decision 
of  the  supreme  oourt,  in  Pain  v.  Padsard,  13  Johns.  174  [7  Am.  Dec  369],  which 
decidesy  that  if  the  holder  of  a  note  is  requested  by  the  surety  (being  one  of  the 
joint  makers)  to  prooeed  without  delay  and  collect  the  money  of  the  principal, 
who  is  solvent,  and  ho  omits  to  do  it  until  the  prindpal  beoomes  insolvent,  the 
snrety  will  be  exonerated  at  law.  If  this  had  been  understood  to  be  the  law 
when  the  case  now  before  me  was  in  the  supreme  court,  I  should  not  have 
been  obliged  to  discuss  it;  for  the  same  plea,  in  the  ahape  of  a  notice  under 
the  general  issuo^  was  offered  as  a  defense  to  the  action  at  law,  and  overruled 
on  the  trial  at  the  circuity  and  the  decision  acquiesced  in  by  the  present 
pl«ntiff-  With  the  utmost  deference  for  the  judgment  of  the  supreme  court, 
I  cannot  as  yet  find  the  evidence  that  a  surety  was  ever  before  held  dis- 
charged by  such  means.  When  the  esses  all  speak  of  the  right  of  a  surety  to 
coerce  the  creditor  to  sue,  by  means  of  an  application  to  chancery,  they  imply 
that  he  cannot  do  it  by  merely  calling  on  the  creditor,  or  by  any  notice  or  act 
inpaU.  The  cases  of  discharge  are  all  founded  on  the  fact  of  a  new  agree- 
ment between  the  debtor  and  creditor,  varying  the  contract  by  which  the  se- 
curity originally  stood  bound. 

This  was  the  great  principle  of  the  case  of  Ludlow  v.  Stmomd^  2  CaL  Gas,  1 
[2  Am.  Dec  291].  When  the  surety  has  ample  and  well  settled  means  of  re- 
lief, through  the  medium  of  a  court  of  equity,  which  will  at  once  compel  the 
creditor  to  do  lus  duty,  it  is  not  necessary,  and  as  I  humbly  apprehend,  not 
expedient^  to  introduce  a  new  principle  of  action  between  creditor  and  snrety. 
Will  it  not  open  a  litigious  inquiry  as  to  the  certainty  and  efficiency  of  the 
notice,  and  does  not  such  a  weapon,  left  at  large  in  the  hands  of  a  surety, 
afford  temptation  to  vexation,  imposition,  and  fraud?  As  the  relief  was 
hitherto  granted,  there  could  be  no  injury,  misunderstanding  or  abuse.  I 
feel  embarrassed  between  my  respect  for  that  decision  and  my  convictiott 
that  the  previous  rule  was  different.  But  I  am  too  well  acquainted  with  the 
learning,  the  talents,  and  the  liberality  of  that  court,  not  to  know  that  a  free 
discussion  of  legal  principles  is  perfeotiy  agreeable  to  their  disposition  and 
character;  and  I  feel  the  less  oppression  under  the  weight  of  that  authority, 
as  the  point  appears  not  to  have  been  argued  by  counsel,  or  elaborately  dis- 
cussed, and  we  have  only  a  short  note  of  the  decision.  In  one  of  the  cases 
I  have  referred  to.  Justice  Story,  of  the  supreme  court  of  the  United  States, 
after  examining  the  question  with  his  usual  diligence  and  ability,  declares 
that  he  can  find  no  case,  that  mere  delay  to  require  payment,  without  say 
contract  for  that  purpose,  has  been  held  to  vary  the  responsibility  of  ths 
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sarety;  and  he  adopts  it  as  a  sound  prindplo  that  delay,  nnaocompanied  mth 
frand,  or  a  settled  agreement  with  tiie  principal  for  that  purpose,  will  not 
dischaige  him.  If  the  role  had  been  that  delay,  though  contrary  to  the  de- 
clared wishes  of  the  sorety,  would  exonerate,  the  books  would  not  have  been 
without  precedents,  for  the  case  must  have  been  of  almost  daily  oocoxrenoe. 

I  am  obliged  to  conclude  that  the  plaintiff  is  not»  in  this  court,  entitled  to 
relief.  He  has  not  availed  himself  of  the  established  means  in  his  power  of 
compelling  Baldwin  to  collect  his  debt  of  Fowler,  and  there  is  no  proof  or 
pretext  that  Baldwin,  by  any  agreement  with  Fowler,  enlaiged  the  time  of 
payment,  or  impaired  the  rights  of  the  plaintiff  in  his  relation  as  snre^. 
The  plaintiff  might,  at  any  time,  have  paid  the  debt,  which  he  admits  he 
never  offered  to  do,  or  he  might  have  compelled,  by  application  to  this  court, 
the  collection  of  the  debt  of  Fowler.  He  has  done  neither,  and  has  no  gEOund 
for  equitable  relief. 

1  am  accordingly  of  opinion  that  the  bill  be  dismissed  with  costs. 


See  note  to  Pain  v.  Packard,  7  Am.  Deo.  369;  and  ffapea  t.  Ward^pod, 


Bartlett  V.  Grozisr. 

[17  Joonov.  4tt.] 

JajoxLm  ov  Ovmajuut  ov  Hiohwatb.— A  dvil  action  eaniiot  be  majntamwl 
against  an  overseer  of  highways  on  behalf  of  an  individual  for  an  injuy 
sustained  by  him  in  consequence  of  the  neglect  of  the  overseer  to  keep  a 
bridge  in  repair. 

AonoK  OK  Statuts — ^Plxadino. — ^Where  a  civil  action  by  a  person  injured 
may  be  maintained  against  overseers  of  highways,  for  a  penalty  imposed 
by  statute  for  not  repairing,  the  declaration  ought  to  state  specially  the 
cause  of  the  action  arising  under  the  statute,  and  every  fact  requisite  to 
enable  the  court  to  judge  whether  there  has  been  a  breach  of  duty.  It 
is  not  enough  to  state  generally,  that  the  defendant  was  an  oveneer  of 
highways,  and  willfully  n^leeted  his  duty,  and  suffered  the  bridge  to 
remain  out  of  repairs,  whereby  the  plaintiff's  horse  fell  through  and  brake 
his  leg,  etc.  And  such  declaration  is  not  aided  by  verdict,  for  thon^  a 
title  defectively  set  out  may  be  cured  by  verdiet^  yet  a  verdict  wiU  not 
cure  a  total  defect  of  title. 

Wbtf  of  error  from  a  judgment  of  the  supreme  court  affirming 
the  judgment  of  the  court  of  common  pleas  in  an  action  on  the 
case  commenced  by  Crozier.  The  declaration  charged  that  it 
was  the  duty  of  overseers  of  the  highways  to  keep  in  repair  the 
highways  within  their  respective  districts;  that  Moses  Bartlett 
wap  duly  elected  an  overseer  of  the  highways  for  a  certain  dis- 
trict, and  took  the  oath  of  office;  that  Bartlett,  not  regarding 
his  duty  as  overseer,  but  wholly  neglecting  the  same,  negli- 
gently and  willfully  permitted  a  certain  bridge  in  his  district  to 
remain  for  the  space  of  three  months,  broken,  shattered,  danger- 
ous, and  wholly  uijfit  to  be  traveled  over;  that  by  reason  thereof 
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while  plaintiff  was  driying  a  certain  Taluable  mare,  of  which  he 
was  possessed,  over  the  bridge,  the  said  mare  fell  thzongh  the 
bridge,  broke  her  leg,  and  was  greatly  wounded  and  rendered 
of  no  value,  and  that  plaintiff  has  been  put  to  considerable  ex- 
pense in  feeding,  doctoring  and  caring  for  said  mare  to  the 
amount  of  one  hundred  dollars,  etc.  The  defendant  pleaded 
not  guilty,  and  on  a  verdict  being  found  for  the  plaintiff,  judg- 
ment was  rendered  in  his  favor. 

Craryy  for  the  plaintiff  in  error. 

Fool,  contra. 

Sxirr,  Chancellor.  The  objections  on  the  part  of  the  plaint- 
iff in  error  to  the  judgment  may  be  included  in  the  two  follow- 
ing, viz.:  1.  That  no  action  will  lie  against  an  overseer  of 
the  highways  at  the  suit  of  any  private  individual,  for  not 
repairing  a  public  bridge;  2.  If  such  action  can  be  sustained 
in  any  case,  yet  that  in  this  case  no  cause  of  action  is  stated  in 
the  declaration,  and  it  is  bad  after  verdict. 

Though  the  sum  in  controversy  is  small,  yet  the  principle  in- 
volved in  the  case  is  important,  and  may  deeply  affect  eveiy 
part  of  the  community. 

1.  I  have  examined  the  act  to  regulate  highways,  Sess.  36, 
ch.  83;  1  Bev.  Stat.  601,  605,  to  discover  the  power  and  duty  of 
the  overseer,  and  the  responsibility  to  which  he  may  be  sub- 
jected. The  first  section  makes  it  the  duty  of  the  commission- 
ers of  highways  to  give  directions  relative  to  the  repairing  of 
the  roads  and  bridges  within  their  respective  towns,  and  to 
cause  to  be  kept  in  repair  the  highways  and  bridges,  and  to  re- 
quire the  overseers,  as  often  as  they  shall  deem  necessary,  to 
warn  the  people  assessed  to  work  on  highways  to  come  and 
work  thereon,  with  such  implements,  carriages,  cattle  and  sleds, 
as  the  commissioners  shall  direct.  The  third  section  makes  it 
the  duty  of  the  overseers  of  highways  to  repair  and  keep  in 
order  the  highways  within  their  road  districts,  to  warn  all  per- 
sons assessed  to  come  and  work  when  required  by  the  commis- 
sioners, to  collect  all  fines  and  commutation-money,  and  to 
execute  all  such  orders  of  the  commissioners  of  the  town  as 
shall  be  given  by  them  in  conformity  to  law.  From  these  two 
sections  it  would  seem  that  the  overseer  is  a  mere  subordinate 
agent  to  execute  the  orders  of  the  commissioners  of  highways, 
and  that  his  duty  so  far  consists  principally  in  warning  per* 
sons  to  work,  and  in  collecting  fines  and  commutation-money. 
It  is,  indeed,  said  to  be  the  duty  of  the  overseers  to  repair  and 
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keep  in  order  the  highwajs,  bai|  the  first  section  had  already 
made  it  the  duty  of  the  commiasionerB  to  giye  direotionB  relative 
to  the  repairing  of  roads  and  bridges,  and  to  caose  the  high- 
ways and  bridges  to  be  kept  in  rejMdr.  It  cannot  have  been 
intended  to  be  the  equal  and  concurrent  datj  of  the  conunis- 
eioners  and  the  oyerseers  to  do  the  same  thing;  for  their  orderB 
and  acts  might  interfere  and  come  in  collision  with  each  other. 
All  the  powers  of  the  overseers  musl  therefore  be  taken  to  be 
subordinate  to  and  under  the  superior  control  of  the  orders  of 
the  commissioners^  whom  they  are  bound  to  obey.  It  is  further 
to  be  observed  that  the  duty  of  the  overseers,  in  these  two  see- 
tionSf  is  confined  to  the  highways,  and  it  is  the  commissioners 
alone  who  are  directed  to  keep  in  repair  bridges  as  well  as  high- 
ways. The  overseers  have  no  concern  with  bridges  erected  over 
streams,  except  so  far  as  they  are  directed  generally  to  execute 
the  orders  of  the  commissioners. 

The  fifth  section  directs  the  overseers  to  deliver  to  the  com- 
missioners lists  of  the  persons  in  their  road  districts,  liable  to 
work  on  the  highways,  and  the  commissioners  are  to  assess  the 
number  of  days  each  man  is  to  work,  and  to  return  the  lists  to 
the  overseers.  And  if  the  assessment  should  not  be  sufficient, 
the  overseers  are  then  authorized,  in  the  sixth  section,  to  make 
another  assessment.  The  eighth  section  directs  commutation- 
money  to  be  paid  to  the  overseer,  and  the  ninth  section  pro- 
vides that  the  oyerseer  shall  make  complaint  to  a  justice  of  all 
persons  who  shall  not,  without  due  excuse,  work  according  to 
notice;  and  the  fines  to  be  collected  for  such  defaults  are  to  be 
paid  to  the  overseer,  and  this  commutation-money  and  these 
fines,  the  overseer  is  to  expend  in  improving  the  roads  and 
bridges  in  his  district.  This  is  the  ooly  part  of  the  act  which 
gives  the  overseer  any  power  or  direction  as  to  bridges.  He  is 
to  expend  the  commutation-money  and  fines  which  came  into 
his  hands  on  the  roads  and  bridges;  and  even  this  expenditure 
must  no  doubt  be  under  the  direction  of  the  commissioners, 
who  are  specially  charged  with  that  duty,  and  they  may,  by  the 
eleventh  section,  direct  this  money  to  another  object,  by  direct- 
ing the  overseers  to  buy  an  iron  scraper  for  the  use  of  the  road 
district.  Again,  by  the  thirteenth  section,  the  overseers  are 
annually  to  account  to  the  commissioners  of  the  persons  who 
have  worked,  and  the  number  of  days,  and  of  those  who  have 
commuted  or  been  fined,  and  of  the  manner  in  which  the  fines 
and  commutation-money  have  been  expended,  and  they  are 
directed  to  pay  the  unexpended  moneys  over  to  the  commis- 
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eioners,  who  are  to  apply  it  in  TnalriTig  and  improTing  the  roads 
and  bridges.  The  oTeraeers  are  liable  to  a  penalty  of  five  dol- 
lars for  n^lecting  to  acoonnt;  and  by  the  fourteenth  seotion 
they  are  liable  to  a  penalty  of  ten  dollars  for  erexy  neglect  of 
duty  under  the  act.  The  oonunissioners  recover  these  penalties, 
and  are  to  apply  them  in  making  and  improving  the  roads  and 
bridges  in  the  town. 

Here,  again,  the  commismoners  are  to  apply  the  moneys  on 
the  roads  and  bridges;  and  it  is  a  fact  well  worthy  of  notice 
that  whenever  the  repairing  of  bridges  is  mentioned  in  the  act, 
it  is  always  in  reference  to  the  duty  of  the  commissioners,  ex- 
cept in  the  single  case  of  moneys  arising  from  fines  and  com- 
mutation. From  the  general  provisions  and  the  whole  policy 
of  the  act,  tiiere  seems  to  be  no  doubt  that  even  those  moneys 
are  to  be  expended  on  the  roads  and  bridges  under  the  orders 
of  the  commissioners.  The  superintendence  and  control  of  the 
overseers,  as  well  as  the  general  charge  and  duty  of  repairing 
bridges,  rest  with  the  commissioners.  Thus,  also,  by  the  thirty- 
first  section,  the  commissioners  are  to  account  annually  to  the 
supervisors  for  all  the  moneys  received  from  fines  and  conunu- 
tations,  or  otherwise,  and  to  report  the  improvements  which 
have  been  made,  or  which  are  necessary  to  be  made  on  the 
roads  and  bridges;  and  the  moneys  which  the  board  of  super- 
visors shall  direct  to  be  raised  in  any  town  for  those  purposes 
are  to  be  paid  to  the  overseers  of  highways  on.  the  order  of  the 
commissioners.  And  again,  in  the  thirty-third  section,  if  the 
erection  or  repair  of  a  bridge  becomes  an  imreasonable  burden 
on  any  town,  the  supervisors  are  to  raise  a  requisite  sum  from 
the  county,  to  be  paid  over  to  the  commissioners  of  the  town. 
In  short,  it  appears  from  a  careful  examination  of  the  several 
provisions  of  the  act  that  the  commissioners  and  not  the  over- 
seers of  highways  are  the  responsible  persons  in  respect  to  the 
erection  or  repair  of  bridges.  The  overseers  have  nothing  to 
do  with  bridges,  but  in  the  single  instance  in  which  they  receive 
fines  and  commutation  money,  or  other  money,  under  the  order 
of  the  commissioners.  In  every  other  part  of  the  act,  the  duty 
of  repairing  bridges  and  expending  money  for  that  purpose  is 
expressly  vested  in  the  commissioners.  The  overseers  were  in- 
tended to  be  chiefly  confined  to  highways.  They  are  to  warn 
the  people  to  work  with  their  implements  and  teams  on  the 
highways.  The  construction  or  repair  of  bridges  is  a  distinct 
business.  It  is  an  act  in  which  the  people  summoned  to  work 
with  their  implements  and  teams  are  not  supposed  to  be  skilled. 
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Bridges  cannot  be  made  or  repaired  without  knonej  to  pnrchase 
materialSy  as  timber,  plank,  and  iron;  and  when  the  act  speaks 
of  the  application  of  money,  it  is  tinifonnly  to  roads  and  bridges. 
The  overseers  are  under  the  orders  of  the  commissionerB,  even  in 
the  very  section  in  which  it  is  declared  to  be  their  duty  to  repair 
the  highways;  and  they  are  subject  to  a  penalty  for  n^lecting 
or  refusing  to  do  any  service  under  the  act  enjoined  on  tiiem  by 
the  commissioners,  and  who  are  even  to  supply  vacancies  among 
the  overseers,  occasioned  by  death,  or  otherwise. 

My  conclusion,  from  this  analysis  of  the  act  is,  that  with 
respect  to  bridges  at  least,  if  not  to  highways,  the  commission* 
ers  and  not  the  overseers  are  the  persons  properly  responsible 
to  the  public.  With  respect  to  bridges,  the  duty  of  the  over- 
seers (if  any  duty  they  have  on  that  subject,  independent  of  the 
orders  of  the  commissioners)  is  to  apply  the  moneys  they  may 
receive  from  commutations  and  fines,  when  not  directed  other- 
vrise,  in  improving  the  roads  and  bridges.  It  is  not  bridges 
alone,  but  roads  and  bridges;  and  how  much  shall  be  applied 
to  each  distinct  object,  or  whether  all  to  one,  and  none  to  the 
other,  must  rest  in  the  judgment  and  discretion  of  the  oTorseer. 
Such  a  limited  and  precarious  duty  in  the  reparation  of  bridges 
cannot,  as  I  apprehend,  afford  ground  for  a  private  action 
against  the  overseer,  from  any  and  every  person  who  may  hap- 
pen to  be  injured  by  a  bad  bridge  within  his  district  When  the 
law  renders  a  public  officer  liable  to  special  damages  for  n^leci 
of  duty  the  cases  are  those  in  which  the  services  of  the  officer 
are  not  compensated  or  coerced,  but  voluntary  and  attended 
with  compensation,  and  where  the  duty  to  be  performed  is  en- 
tire, absolute  and  perfect.  Here  is  no  absolute  duty  in  the 
overseer  to  repair  bridges.  The  most  that  can  be  said  is,  thai 
if  he  should  happen  to  have  money  in  his  possession,  arising 
from  such  an  accidental  source  as  fines  and  commutation,  and 
the  conmiissioners  shall^not  have  directed  otherwise,  that  then 
he  may  apply  it  in  improving  the  roads  and  bridges.  The  duty 
is  at  all  events  very  imperfect,  and  depending  on  contingendea 
for  its  creation,  and  resting  much  on  discretion  in  its  perform* 
ance.  The  record,  in  this  case,  does  not  inform  us  what  partic- 
ular bridge  was  out  of  repair,  nor  what  expense  was  necessary 
to  improve  it.  It  only  says  that  a  certain  bridge  in  the  tovm  of 
Salem  was  "broken  and  shattered."  It  may  have  been  one  of 
the  bridges  over  the  Batten  Kill,  a  large,  and  at  times  a  very 
impetuous  stream,  and  we  can  hardly  suppose  a  case  under  the 
statute,  in  which  the  overseer  of  a  road  district  was  under  such 
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a  dear  and  cbrtain  duty  to  repair  a  broken  and  shattered  bridge 
oTer  such  a  stream,  as  lobe  legally  chargeable  with  all  damages, 
to  any  amount,  that  travelers  might  sustain  by  reason  of  the 
bridge.  Another  reason  Tvhy  the  repair  of  bridges  must  and 
ought  to  belong  to  the  commissioners  is,  that  each  overseer  is 
confined  to  his  own  district,  and  these  districts  are  created  by 
the  commissioners,  and  they  alone  can  appropriate  the  moneys 
arising  under  the  act  in  such  a  manner  as  to  render  the  burthen 
of  repairing  the  bridges  fair  and  equal  upon  all  the  inhabitants 
of  the  town. 

If  a  private  suit  will  lie  in  any  case  for  the  recovery  of  dam* 
ages  occasioned  by  a  broken  bridge,  I  should  suppose  that  the 
commissioners  of  highways  are  the  only  persons  to  be  sued. 
Their  duty  is  to  give  directions  relative  to  the  repairing  of  the 
roads  and  bridges,  and  to  cause  to  be  kept  in  repair  the  high- 
ways and  bridges.  This  seems  to  be  a  general  duty  applicable 
at  all  times  and  in  all  places;  yet  when  we  come  to  read  the 
details  of  their  duty,  we  perceive  that  it  does  not  exist  abso- 
lutely, but  arises  only  when  the  commissioners  have  money  in 
hand,  from  forfeitures  and  penalties,  or  which  has  been  paid 
over  to  them  under  the  direction  of  the  supervisors.  Except  in 
one  case,  the  commissioners  have  a  discretion  to  apply  the 
money  upon  the  roads  and  bridges,  their  duty  does  not  go  fur- 
ther than  to  the  expenditure  of  those  particular  moneys,  and 
th^  may  expend  it  upon  the  roads  and  bridges,  or  upon  either 
of  them,  as  they  shall  deem  best.  The  only  case  in  which 
money  is  to  be  exclusively  applied  to  bridges,  is  when  the  su- 
pervisors raise  money  on  the  county  at  laige  for  some  particular 
bridge  or  bridges,  and  then  the  appropriation  must  be  specific* 
ally  applied  to  such  bridge.  And  though  the  question,  whether 
the  commissioners  might  not  be  liable  to  a  private  suit,  is  not 
now  before  us,  I  should  rather  be  inclined  to  think  that  the  ob- 
jection to  such  a  suit  applies  to  them  as  well  as  to  the  over- 
seers. There  is  no  certain,  stable,  absolute  duty  in  the  case. 
It  is  not  like  the  case  of  an  individual  bound  by  a  private  stat* 
ute,  or  by  a  certain  tenure,  to  keep  a  road  or  bridge  in  repair, 
nor  like  the  case  of  turnpike  companies.  There  the  duty  is  per- 
fect and  binding  at  all  times,  and  is  founded  on  a  valuable  con- 
sideration. The  roads  and  bridges  must,  at  all  events,  be  kept 
iu  repair  according  to  ordinary  diligence.  It  is  a  condition  of 
the  grant.  The  duty  is  not  casual  or  contingent,  but  inevitable. 
Iu  the  case,  however,  of  these  commissioners  and  overseers,  the 
duly  depends  upon  a  train  of  circumstances;  it  is  very  indefi- 
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niie  and  is  Taried  and  regulated  by  their  discretion.  There  is 
not  that  precision  and  certainty  of  duty  that  ought  to  make 
them  responsible  to  indiTidoals  to  any  extent  and  for  any 
damage.  The  law  has  not  supplied  them  with  the  pecnniazy 
means  or  armed  them  with  the  coercive  power  requisite  to  meet 
and  sustain  such  an  enormous  and  dangerous  responsifaility. 

The  argument  to  be  drawn  from  the  English  law  on  this  sub- 
ject, is  TCiy  strong  against  the  right  of  action.  There  are  offi- 
cers, under  the  English  law,  equally  as  under  ours,  charged 
with  repairing  the  roads  and  bridges;  they  have  existed  and 
been  known  from  ancient  times,  and  yet  there  is  no  case  in  the 
English  books,  nor  any  precedent  under  our  colony  goTem- 
ment,  of  any  such  private  action;  this  affords  a  yeiy  strong  pre- 
sumption that  no  such  action  will  lie.  No  man  at  common 
law,  says  Lord  Ooke,  2  Inst.  701,  was  bound  to  rex^air  a  bridge 
unless  he  was  charged  with  that  duty  under  some  condition  of 
tenure  or  prescription.  The  duty  of  repairing  bridges  belonged 
to  the  county;  and  the  remedy  at  common  law,  for  not  repair- 
ing a  public  bridge,  was  by  presentment  or  indictment,  in 
order  to  avoid  mtdtiplidty  of  suits:  Inst.  701;  Oro.  Car.  366, 
Com.  Dig.  tit.  Ohemin.  B.  8;  2  Blk.  Bmp.  685;  And.  101,  285. 
The  first  English  statute  on  the  subject  is  the  22  Hen.  Ym. 
c.  5,  by  which  the  general  sessions  of  the  peace  were  an* 
thorized  to  inquire  into,  hear  and  determine  all  annoyances  of 
bridges  broken,  and  to  inflict  pains  on  such  as  were  charged  to 
make  and  mend  the  bridges;  and  this  remedy  the  sessions  were 
to  apply  as  the  E.  B.  had  been  used  to  do.  The  statute  further 
proyided,  that  if  a  bridge  was  within  any  city  or  corporate 
town,  the  inhabitants  thereof  should  make  and  repair  it;  and  if 
not  that,  then  the  inhabitants  of  the  shire  or  county  should  do 
it,  and  the  inhabitants  were  to  be  assessed  by  the  sessions  for 
money  necessary  to  make  or  repair  the  bridges;  and  the  ses- 
sions were  to  appoint  two  surveyors  to  receive  the  money,  and 
see  that  the  bridges  were  repaired,  and  to  account  to  the  ses- 
sions. Here  we  find  as  early  as  the  time  of  King  Henry  Vlli., 
officers  appointed,  analogous  to  our  commissionerB  or  overseers 
of  highways,  whose  duty  it  was  made  to  receive  moneys  and  re- 
pair the  bridges;  and  yet  there  is  no  trace  of  any  private  action 
having  ever  been  brought  against  these  surveyors.  It  was  made 
a  question  at  Sergeants'  Inn,  long  after  this  act  of  Henry  Ylll., 
who  ought  to  repair  bridges  and  highwn.yti,  and  how  they  should 
be  compelled;  and  it  was  held,  that  as  to  bridges,  the  county 
waschaigeable  with  the  reparation  of  them,  and  thatthe  statuta 
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of  22  Hen.  YUL.,  was  but  an  affirmanoe  of  the  common  law 
on  that  point;  but  it  was  obeerred  that  if  a  person  was  entitled 
to  take  toll  for  passing  the  bridge,  he  was  boond  to  repair  it, 
for  he  had  the  toll  for  that  purpose,  ei  qui  sentU  cammodumf  sen* 
Hre  d^fd  et  onus.  So  a  man,  or  a  corporation  might  be  bound  to 
repair  a  bridge  bj  reason  of  some  tenure  or  condition  in  their 
grant  of  land;  or  if  it  was  a  private  road  over  which  B.  had  a 
IMussage,  B.  might  haye  his  wrjt  de  panie  rqparando.  But  ex- 
cept in  such  special  cases,  it  was  a  county  burden,  both  as  to 
bridges  and  highways,  and  the  remedy  was  not  by  suit  against 
the  surveyor  or  justices,  but  by  presentment  or  indictment 
against  the  county  or  against  some  individuals  thereof,  for  and 
in  the  name  of  all  the  rest:  2  Inst.  701;  Poph.  192;  18  Go.  87, 
a.  7. 

The  next  English  statute  on  the  subject  was  the  2  and  8  P.  & 
1£,  ch.  8,  which  related  to  highways  only,  and  directed  the  con- 
stables and  church-wardens  of  each  parish  to  call  the  inhabi- 
tants together  annually,  to  choose  in  each  parish  two  survey- 
ors and  orderers  for  mending  highways,  who  were  bound  to 
assume  the  trust,  under  a  penalty  of  twenty  shillings,  and  who 
were  to  direct  and  order  the  persons  to  be  appointed  to  work 
on  certain  days,  to  be  named  by  the  constables  and  church- 
wardens. The  statute  then  directs  the  mode  and  manner  of  the 
work,  and  prescribes  penalties  for  default,  and  the  moneys  aria- 
ing  from  fines  and  forfeitures  were  to  be  bestowed  upon  the 
highways.  This  statute  contains  the  outline  and  substance  of 
our  own  act;  and  yet  no  private  suit  was  ever  brought  against 
these  surveyors  and  orderers  for  damages  arising  from  neg- 
lect of  duty.  The  statute  of  1  Ann,  1,  c.  18,  continued  the 
act  of  22  Hen.  Vlll.,  with  some  alterations,  and  among  other 
things,  it  directed  the  general  sessions  of  the  peace  to  appoint 
treasurers  to  receive  and  apply,  under  their  direction,  the 
moneys  assessed  and  collected  for  repairing  bridges;  and  all 
fines  and  forfeitures  were  to  be  appropriated  for  the  same  pur- 
pose. The  statute  of  13  Geo.  m.,  c.  78,  reduced  all  the  former 
laws  on  the  subject  of  highways  into  one  act,  and  by  it  the  ses- 
sions were  to  appoint  a  surveyor  of  highways  for  each  parish, 
with  a  salary  and  ample  superintending  powers  relative  to  the 
highways.  The  system  of  English  law  on  the  subject  now  is, 
that  the  care  of  repairing  the  roads  belongs  to  each  parish,  and 
that  of  bridges  devolves  upon  the  county,  unless  the  county  or 
imrish  can  throw  the  onvs  on  some  individual  by  reason  of  ten- 
ore  or  proscription.    But  neither  the  surveyors  in  respect  tu 
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highwajBy  nor  the  surveyors  or  treasurers,  in  respect  to  bridges, 
are  held  responsible  to  individuals  for  the  damages  which  they 
may  sustain  by  means  of  the  bad  or  decayed  state  of  the  road^ 
or  bridges.  The  remedy  in  both  cases,  is  by  indictment  at  ih€ 
suit  of  the  king,  or  for  the  penalty  prescribed  by  the  statutes^ 
and  I  apprehend  that  no  good  reason  can  be  assigned  why  the 
overseer  or  commissioner  should  be  liable  to  a  private  suit  un- 
der our  act,  or  at  common  law,  and  yet  that  the  surveyor  ol 
highways,  under  the  English  laws,  who  is  charged  with  a  similaz 
duty,  should  not  be  liable.  The  same  rules  or  principles  of  law 
are  applicable  to  both  cases. 

In  the  case  of  Bushel  t.  The  Men  of  Devon,  2  T.  B.  667,  an 
attempt  was  lately  made  in  England  to  recover,  in  a  private 
suit,  damages  suffered  in  consequence  of  a  bridge  being  out  of 
repair,  and  the  attempt  was  to  charge  two  of  the  inhabitants  of 
a  county  in  behalf  of  all  the  rest.   But  it  was  held  by  the  EL  B. 
that  no  civil  action  lay  against  the  inhabitants  of  a  county  for 
an  individual  injury  in  consequence  of  a  breach  of  their  public 
duty.    The  county  was  not  a  corporation  for  that  purpose,  and 
had  no  corporate  fund.    The  court  referred  to  the  case  of  6 
Edw.  lY.,  fol.  3',  mentioned  in  Bro.  tit.  Action  sur  le  case,  pL 
93,  as  being  good  law,  in  whieh  it  was  held  that  if  a  highway 
be  out  of  repair,  so  that  a  horse  be  mired  and  injured,  no  action 
lies  by  the  owner  against  him  who  ought  to  repair  it,  for  it  is  a 
public  matter,  and  ought  to  be  reformed  by  presentment.    This 
case  then,  is  an  authority  equally  to  show  that  no  private  suit 
will  lie  in  a  case  of  a  broken  bridge,  which  is  to  be  repaired  by 
the  county,  or  of  a  bad  road  which  is  to  be  repaired  by  the 
parish.     And  when  the  judges  admitted  that  an  action  would 
lie  by  one  individual,  for  an  injury  sustained  by  neglect  or  de- 
fault, against  any  other  individual  who  was  bound  to  repair  a 
bridge,  they  certainly  did  not  allude  to  the  surveyor  or  other 
public  officer  entrusted  with  that    duty.      They  must  have 
alluded  .to  such  cases  as  those  mentioned  by  Lord  Coke,  in 
which  an  individual  or  corporation  may  be  bound  to  repair  a 
private  bridge,  or  a  public  bridge,  by  reason  of  tenure  or  pre- 
scription, or  the  grant  of  the  toll.     We  have  every  reason  to 
presume  that  our  legislature  did  not  intend  to  charge  the 
officers  intrusted  with  the  superintendence  and  repair  of  the 
public  roads  and  bridges  with  any  greater  responsibility  by 
private  suit,  than  the  penalty  given  against  overseers  for  neglect 
of  duty.    If  that  had  been  their  intention,  and  if  they  had 
meant  to  introduce  a  new  rule  on  the  subject,  I  think  the  law 
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wonld  and  otiglit  to  ha^e  been  explicit.    To  sustain  an  action 
at  this  day  against  all  former  practice,  is  taking  these  officers 
by  surprise.    We  have  had  our  commissioners  and  overseers  of 
hig^hways  from  the  first  settlement  of  the  colony;  and  the 
weight  and  responsibility  of  the  trust  must  have  been  under- 
stood and  settled  in  public  opinion,  according  to  the  English 
law.     In  1691,  the  freeholders  of  each  town  were  directed,  by 
statute,  to  choose  annually  surveyors  and  orderers  of  the  work 
for  amending  highways.    The  very  names  of  the  officers,  we 
perceive,  were  borrowed  from  the  statute  of  Philip  &  Mary. 
Afterwards  there  were  colony  road  acts  for  almost  every  county. 
Thus  by  an  act  in  1732,  the  inhabitants  of  Suffolk  county  were 
to  mend  their  highways,  under  the  orders  and  directions  of  the 
commissioners  or  overseers  of  highways;  and  by  acts  in  1744, 
1745  and  1760,  each  town  in  the  other  counties  in  the  southern 
district,  together  with  Dutchess,  Orange  and  Albany,  were  to 
keep  the  roads  in  repair,  and  the  commissioners  were  to  direct 
the  overseers  to  warn  the  people  to  work;  and  if  the  overseers 
thus  neglected  to  see  the  roads  and  bridges  mended,  they  were 
liable,  for  every  neglect,  to  a  penalty  of  forty  shillings,  which 
was  to  be  applied  towards  repairing  the  same.    Under  this 
colonial  usage,  founded  on  the  English  statutes,  we  derive  our 
present  code  of  highway  regulations;  and  it  differs  from  the 
English  in  this  particular,  that  with  them  the  care  of  the  bridges 
belongs  to  the  county,  but  with  us  it  belongs  to  each  town, 
subject,  however,  to  county  aid,  when  the  burden  on  the  town 
might  be  too  great.    My  conclusion,  therefore  is,  that  the  only 
private  action  against  the  overseers,  is  the  one  given  by  the  act 
which  is  for  the  penalty  of  ten  dollars  arising  on  eveiy  breach 
of  duty,  and  which  may  be  repeated  again  and  again,  for  every 
neglect.    But  it  is  with  some  distrust  and  reluctance  that  1 
have  arrived  at  this  conclusion,  inasmuch  as  I  am  obliged  to 
differ  from  the  opinion  of  a  tribunal,  for  which  I  entertain  the 
most  entire  respect. 

2.  But  if  I  am  mistaken  on  this  point,  and  it  should  be  con- 
sidered by  this  court  that  an  action  will  lie  in  certain  cases,  by 
an  individual  against  an  overseer  of  the  highways,  for  not 
repairing  a  bridge,  then  I  am  of  opinion,  on  the  second  point, 
that  the  declaration  in  the  case  does  not  set  forth  a  sufficient 
cause  of  action;  and  it  is  a  defect  which  is  not  cured  by  verdict, 
but  is  bad  upon  a  writ  of  error.  The  duties  of  the  overseer  are 
all  created  and  prescribed  by  the  act  regulating  highways,  and 
if  an  action  will  lie,  it  must  be  founded  upon  a  breach  of  the 
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duties  there  enjoiaed.  The  deolaration  ought  to  have  stated 
specially  the  cause  of  action  arising  under  the  statute.  It 
ought  to  have  stated  specially  every  fact  requisite  to  enable  the 
court  to  judge  whether  there  has  been  a  breach  of  duty.  This 
appears  to  be  a  sound  and  well-settled  rule  of  pleading  in 
actions  founded  lipon  statute:  Oom.  Dig.  tit.  Action  upon 
Statute,  Gt.  &  A.  3;  Com.  Dig.  tit.  Pleader,  0.  76;  Cole  v. 
Smith,  4  Johns.  193;  MorreU  v.  FuUer,  7  Id.  402;  Newoomb  t. 
Butterfield,  8  Johns.  218;  S.  0.,  Id.  342. 

The  declaration  in  this  case  states  generally  that  the  oTcrseer 
neglected  his  duty,  and  willfully  su£fered  a  bridge  to  remain 
broken,  by  means  of  which  the  plaintiff  sustained  an  injury. 
This  was  not  enough.  There  is  no  special  duiy  charged,  nor 
are  the  facts  stated  from  which  a  breach  of  duty  is  to  be  in- 
ferred. The  mere  fact  that  the  defendant  was  an  orerseer  of 
highways,  and  that  a  bridge  within  his  road  district  was  out  of 
repair,  gives  no  right  of  action.  If  the  overseer  had  no  money, 
arising  either  from  fines  or  commutation,  and  no  Order,  or  if  he 
had  a  contrary  order  in  respect  to  the  bridge  from  the  commis- 
sioners, he  was  not  guilty  of  a  breach  of  duty,  though  he  did 
willfully  suffer  the  bridge  to  remain  out  of  repair.  He  was 
under  no  obligation,  simply  because  he  was  overseer,  to  repair 
the  bridge.  His  obligation,  if  any,  arose  from  the  means  which 
he  had  in  his  power,  and  from  which  alone  the  law  dedaoed  his 
duly.  But  the  declaration  does  not  state  the  means,  and, 
therefore,  it  lays  no  foundation  for  the  duty.  This  objection 
strikes  me  as  fatal.  The  overseer  ought  to  have  had  an  oppor- 
tunity, by  pleading,  to  traverse  the  facts  creating  his  particular 
and  special  duty  to  repair  the  bridge,  but  the  plaintiff  deprived 
him  of  that  opportunity  by  omitting  to  state  any  such  facts. 
Nor  will  it  be  sufficient  to  say  that  the  facts  creating  his  duty 
must  have  been  shown  upon  the  trial,  and  that  we  are  now^ 
after  verdict,  to  presume  so.  The  court  are  never  to  presume  a 
cause  of  action,  even  after  verdict,  when  none  appears. 

A  title  defectively  set  out  maybe  cured,  but  not  a  total  defect 
of  tide:  1  Salk.  364;  8  Wils.  275;  8  Burr.  1728.  Suppose  the 
declaration  had  only  stated  that  it  was  the  defendant's  duty  to 
repair  a  certain  bridge,  and  that  by  the  neglect  of  such  duty, 
the  plaintiff  had  lost  a  horse,  but  had  omitted  to  state  how  it 
was  his  duty,  and  had  not  even  stated  him  to  have  been  an 
overseer,  would  that  have  been  sufficient?  Yet  we  might  mth 
equal  reason  presume,  in  that  case,  as  in  this,  that  the  duty, 
whatever  it  was,  or  from  whatever  quarter  it  arose,  must  hav# 
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been  made  out  at  the  trial,  or  a  verdict  could  not  hare  been 
rendered.  Stating  the  defendant  to  be  an  oyerseer,  without 
saying  more,  is  not  stating  the  duty.  The  word  overseer  might 
as  well  have  been  omitted,  because  an  overseer  is  not,  merely 
as  such,  and  by  virtue  of  his  office,  bound  to  repair  a  bridge. 
He  is  only  botind,  under  special  circumstances,  occurring  while 
he  is  in  office;  and  it  is  those  special  circumstances  that 
create  the  duty,  and  not  the  office  by  itself.  There  must  be 
the  office,  and  there  must  be  the  money,  and  they  both  must 
concur  to  create  the  duty,  and  the  absence  of  the  one  is  just  as 
fatal  to  the  right  of  action  as  the  absence  of  the  other. 

The  rule,  on  this  subject,  is  well  stated  by  Lord  Ch.  B.  Gil- 
bert, Hist.  0.  PI.  139,  where  he  says  that  "  if  anything  essen- 
tial to  the  plaintiff's  action  be  not  set  forth  there,  though  the 
verdict  be  found  for  him,  he  cannot  have  judgment,  because,  if 
the  essential  part  of  the  declaration  be  not  put  in  issue,  the 
verdict  can  have  no  relation  to  it;  and  if  it  had  been  put  in 
issue,  it  might  have  been  found  false.  And  such  matter  as  is 
the  foundation  of  the  action  not  being  alleged,  there  is  no 
ground  for  the  judgment;  as  if  an  action  of  trespass  be  brought 
by  a  master  for  beating  his  servant,  and  it  does  not  say,  ^per 
quod  BerviHum  amisU,  this  is  ill  after  verdict.  Whatever  is 
essential  to  the  gist  of  the  action,  and  cannot  be  cured  by  ver- 
dict, are  such  substantial  facts  as  must  be  laid,  so  that  the 
defendant  may  traverse  them  distinctly,  if  he  pleases;  for  as  he 
may  traverse  the  whole,  so  he  may  traverse  each  substantial 
part  in  order  to  put  the  weight  of  the  cause  upon  anything  that 
will  put  an  end  to  it.'' 

On  the  other  hand,  those  defects,  or  omissions,  in  pleading, 
which  are  cured  by  the  verdict,  are  those  necessary  circum- 
stances which  are  implied  by  law,  and  which  inevitably  follow 
from  the  substantial  fact  charged.  Thus,  where  it  is  pleaded 
that  land  was  assigned  for  dower,  it  is  not  necessaiy  to  say  that 
it  was  by  metes  and  bounds,  for  that  follows  of  course  as  in- 
cluded in  a  lawful  assignment;  and  where  it  is  pleaded  that  the 
sheriff  made  his  warrant,  it  is  presumed  to  have  been  under 
seal,  for  it  could  not  have  been  a  warrant  if  it  was  not;  and  if 
a  man  avers  he  is  heir  to  A.,  the  death  of  A.  is  implied,  for 
there  could  be  no  heir  if  he  were  living.  There  are  some  im- 
portant cases  to  which  I  may  .refer,  as  a  further  and  more  full 
and  complete  illustration  of  these  distinctions. 

In  BvMon  v.  Agpinal,  Doug.  679,  the  stiit  was  against  the 
indorser  of  a  bill  of  exchange,  and  the  declaration  stated  that 
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the  aocepior  had  accepted,  and  aocoiding  to  his  acceptance,  or 
request,  had  refused  to  pay,  of  all  which  the  defendant  had 
notice  on  the  day  of  the  date.    This  was  a  mistake  in  the 
pleading,  for  the  bill  was  payable  in  three  months  after  date. 
On  error  to  the  E.  B.,  after  verdict,  it  was  contended  on  one 
side  that  the  facts  of  the  demand  and  notice  were  circumstances 
without  which  the  juxy  would  not  haye  found  for  the  plaintifi^ 
and  it  must  now  be  presumed  that  they  were  proved  to  have 
been  made  at  the  proper  time.    But  to  this  it  was  replied  that 
if  the  rule  be  carried  so  far,  a  writ  of  eiror  coald  never  be  sup- 
ported in  any  case  after  verdict.    The  court  would  intend  that 
facts  imperfectly  stated  had  been  completely  proved,  but  they 
never  could  presume  that  a  material  fact  which  was  not  at  aU 
stated,  had  been  proved.    Lord  Mansfield,  ih  giving  the  opin- 
ion of  the  court  in  favor  of  reversing  the  judgment,  observed 
that  in  looking  into  the  cases,  he  found  the  rule  to  bo  thai 
where  the  plaintiff  had  stated  his  ground  of  action  defectively 
or  inaccurately,  the  circumstances  requisite  to  complete  the 
title  so  imperfectly  stated,  must  be  proved  at  the  trial,  and  it  is 
a  fair  presumption  after  verdict  that  they  were  proved.    Bat  if 
he  omits  to  state  his  title,  it  need  not  be  proved,  and  there  is 
no  room  for  presumption.     That  in  the  case  before  him  it  was 
not  requisite  to  prove  either  a  demand  on  the  acceptor,  or  notice 
to  the  indorser,  because  they  were  not  laid  in  the  declaration, 
nor  were  they  circumstances  necessary  to  any  of  the  facts 
charged.     He  referred  for  illustration  to  the  case  of  ffiickin  v. 
Stevens,  2  Show.  233,  where  the  grant  of  a  reversion  was  stated 
without  attornment;  but  as  the  attornment  was  a  necoesaiy 
ceremony  to  give  effect  to  the  grant,  it  was  presumed  to  have 
been  proved.    He  referred  also  to  the  case  of  Buxendin  v.  Sharp^ 
2  Salk.  662,  where  the  plaintiff  declared  that  the  defendant  kept 
a  bull  that  used  to  run  at  men,  but  the  acienler  having  been 
4)mitted  in  the  declaration,  it  was  held  bad  after  verdict,  for  the 
jMstion  would  not  lie  unless  the  owner  knew  of  this  quality  in 
ihe  bull,  and  it  was  not  to  be  intended  to  have  been  proved  at 
ihe  trial,  because  it  was  not  charged. 

It  appears  to  me  that  the  declaration  in  the  present  case  is 
more  thoroughly  defective  than  in  any  of  the  cases  which  have 
been  mentioned.  It  is  only  stated  that  the  defendant,  not  re- 
garding his  duty  as  overseer,  did  not  repair  the  bridge;  but 
there  is  no  fact  charged  to  show  that  it  was  his  duty  more  than 
the  duty  of  any  other  man.  It  might  as  well  have  said  that, 
being  supervisor  or  commissioner,  or  justice,  or  constable,  lio 
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diaragarded  his  duty  and  sofEered  the  bridge  to  remain  bioken. 
There  la  nothing  in  the  statute  to  make  it  his  duty  to  repair 
bridges,  unless  he  happens  to  receive  moneys  by  fines,  or  com* 
xnutation,  or  under  the  order  of  the  commissioners,  and  no 
such  fact  is  charged;  and  it  being  a  substantive  fact  by  itself, 
and  not  necessarily  implied  in  the  fact  charged  of  his  being  an 
orerseer,  it  is  not  to  be  presumed  to  have  been  proved.  The 
case  of  Spieres  v.  Parker^  1  T.  B.  141,  is  another  pertinent  de- 
cision on  this  subject.  It  was  an  action  of  debt  under  the 
atatute  of  19  Geo.  II.,  for  a  penalty  for  impressing  a  seaman, 
and  the  declaration  contained  an  averment  that  the  seaman  had 
not  deserted  from  his  majesty's  ship  Diamond.  A  motion  was 
made  in  anrest  of  judgment  after  verdict,  on  the  ground  that 
the  declaration  ought  to  have  followed  the  statute  and  averred 
that  the  seaman  had  not  before  deserted  from  any  of  his 
majesty's  ships  of  war. 

The  objection  prevailed,  and  Mr.  J.  Buller  observed  '*  that 
nothing  was  to  be  presumed  after  verdict,  but  what  was  ex- 
pressly stated  in  the  declaration  or  what  was  necessarily  implied 
from  the  facts  which  were  stated."  He  said  he  knew  of  no  de- 
cision against  that  rule,  and  he  gave  a  familiar  instance  of  an 
exception  to  it,  in  the  case  of  a  feofiment  pleaded  without  livezy, 
where  the  livexy  ia  implied  because  it  was  a  necessary  part  of  a 
f  eoffinent.  He  made  similar  remarks  in  the  subsequent  case  of 
Bishop  V.  Hayward^  4  T.  B.  470,  in  which  he  said  that "  we  were 
bound  to  look  at  the  titie  which  the  plaintiff  himself  had  stated, 
beyond  which  no  presumption  could  be  admitted.  The  cases 
of  presumption  are,  where  the  plaintiff  has  stated  a  case  de- 
fective in  form  but  not  where  he  has  shown  a  titie  defective  in 
itself  and  on  the  face  of  it." 

For  these  reasons  aa  it  appears  to  me  the  declaration  did  not 
state  any  facts  requisite  to  show  that  the  overseer  was  bound  to 
repair  the  bridge,  and  that  consequently  the  judgment  is  er- 
roneous, even  admitting  that  the  overseer  might,  under  certain 
circumstances,  be  responsible  in  a  private  action  for  neglect  of 
duty.  In  either  view  of  the  case,  then,  whether  we  look  to  the 
nature  of  the  action,  or  to  the  manner  in  which  the  party  has 
stated  his  complaint,  I  am  of  opinion  the  judgment  is  eironeous 
and  ought  to  be  reversed. 

This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon ordered  and  adjudged  that  the  judgment  of  the  supreme 
court  be  reversed,  etc. 

Judgment  of  reversal. 
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This  case  is  largely  cited  in  this  comitry,  showing  that  certain  qnaai-oor- 
porationa  are  not  liable  by  the  oommoa  law  to  a  civil  action  for  injnriea  U> 
individaals  occasioned  by  ne^^eot.  The  principal  oaae  on  which  this  doctrine 
is  founded  is  EiuteU  y.  Men  <^  JOepon,  2  T.  E.  667,  and  following  this  ava 
Mower  y.  LetceeUTf  6  Am.  Dec  63;  Biddle  ▼.  Proprietors,  6  Id.  85;  Iba  t. 
ffamUbal  etc  R  S,  Co.,  45  Mo.  473;  Soper  ▼.  Henry  Co,,  26  Iowa»  268; 
Browning  y.  Sprfngfield,  17  HL  144;  Changer  v.  PtdoM  Co,,  2  Ark.  4a  We 
find  in  ComrnMsioneTe  y.  DuekeU,  20  Md.  439,  a  OQirect  examination  of  the 
prindpleB  of  this  decision,  and  an  important  distinction  is  made  that  where  a 
duty  is  imposed  on  a  person  or  corporation,  with  the  neeeMeary  power  to  carxy 
ont  and  enforce  that  duty,  he  or  it  may  therefore  be  held  liable  for  damage 
occasioned  by  a  neglect  of  such  dnty .  The  court  say:  *  'The  reasoning  of  the 
learned  judge  in  BarUett  y.  Croxier  does  not  apply  to  such  casea  as  the  prea- 
nt,  where  the  duty  ia  impoeed  in  general  but  most  comprehenaiYe  tenns, 
and  the  law  has  supplied  the  defendants  with  ample  means  and  armed  them 
with  coercive  power  sufficient  to  meet  and  sustain  their  liabilities."  The 
same  distinction  is  made  in  the  doctrine  of  the  case  in  Qoaken  TumpUBe  Co,  v. 
Seore,  7  Conn.  94;  Town  of  WaUham  y.  Kemper,  55  HI.  346;  Flynn  y.  Canton 
Co.,  40  Md.  312;  Dunlap  y.  Knapp,  14  Ohio  St.  64;  Bailroad  Co,  y.  Hugkee, 
11  Pa.  St.  141;  DetroU  y.  Btaehiby,  21  Mich.  113;  Freeholders  y.  Strader,  IS 
N.  J.  (3  Harr.)  108;  ITowell  y.  Wright,  3  Allen,  166;  OarUnghouse  y.  Jacobs, 
29N.  Y.  303. 

In  Hover  y.  Barhhoqf,  4A  K.  Y.  113,  the  principal  case  is  considered  in 
reference  to  the  liability  of  commissioners  of  highways.  Earl,  J.,  says:  *'  In 
Bartlett  y.  Crosier,  the  action  was  against  the  def endanti  an  overseer  of  high- 
ways, to  recover  damages  which  the  plaintiff  sustained  in  consequence  of  the 
neglect  of  the  defendant  to  keep  a  bridge  in  repair.  The  case  in  no  way  in* 
volYcd  the  liability  of  commissioners  of  highways,  and  all  the  chancellor  said 
as  to  their  liability  in  his  opinion  was  obiter.  He  held  that  an  overseer  of 
highways  was  a  mere  subordinate  agent  of  the  commissioners,  and  that  the 
latter  were  responsible  to  the  public  for  the  repair  of  bridges,  and  he  thus 
reached  a  conclusion  necessarily  fatal  to  the  plaintiff's  right  to  recover.  He» 
however,  discussed  the  liability  of  commissioners  of  highways  for  such  neg- 
lect to  an  individual  sustaining  damage  in  consequence  thereof." 

On  the  point  of  pleading,  showing  that  a  cause  of  action  must  be  stated* 
the  principal  case  is  relied  on  in  Barron  y.  Frink,  30  CaL  489;  Smith  y.  Curry, 
16  HL  149;  Moore  v.  Wade,  8  Ean.  390;  Oould  v.  KeUy,  10  K.  H.  664; 
Austinr.  Ooodridk,  49 K.  T.  268;  WiBkuns  v.  JTSsgAom  T,  Co,,  4  Piek.  84& 


Pannino  V.  Consequa. 

flT  jQSOSsoa,  ni.] 

jMTEBMtfr,  ST  WBAT  Law  Oovsbnkd. — ^Interest  is  recoverable  aooording  to 
the  laws  of  the  country  where  the  contract  is  made,  or  where  it  is  to  be 
executed  or  performed.  Accordingly,  where  a  Chinese  merchant  resid- 
ing at  Canton,  consigned  goods  to  a  merchant  in  New  York,  and  which 
were  delivered  to  his  agent  at  Canton,  to  be  sold  by  him,  and  the  net 
proceeds  to  be  remitted  to  the  consignor  at  Canton,  it  was  held  that  the 
^^ff^gwnr  was  entitled  to  recover  interest  only  according  to  the  law  of 
New  York,  and  not  aooording  to  the  law  or  custom  of  Canton. 
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Afkeal  from  the  court  of  chanceiy.  The  complainant  below, 
Oonseqna,  was  a  njitive  merchant  resident  in  Canton,  and  filed 
this  bill  to  rdcover  from  the  appellants,  the  Talae  of  sundxy  ship* 
ments  of  goods  consigned  to  them  as  ship-owners  and  commis^ 
sion  merchants  of  New  York,  as  well  as  an  accounting  for  a 
certain  promissory  note  of  one  She£Beld  placed  in  their  hands 
by  Conseqna  for  collection.  The  shipments  were  consigned  to 
the  appellants,  and  the  proceeds  were  to  be  remitted  to  com- 
plainant, bat  the  goods  were  actually  received  by  their  agent  at 
Canton.  The  principal  question  in  the  cause  was  as  to  what 
laws  should  govem  in  the  calculation  of  interest  on  the  Tarious 
demands.  The  chancellor,  as  to  this  point,  decreed  the  payment 
of  interest  at  twelve  per  cent,  per  annum,  the  lawful  interest  at 
Canton. 

3*.  A,  Emmetf  for  the  appellants. 

8,  Jones,  jun.,  contra, 

Platt,  J.  The  chancellor  has  justly  considered  the  written 
contract  of  the  first  of  November,  1807,  signed  by  Consequa 
and  Edmund  Fanning,  as  virtually  waived  and  abandoned  by 
mutual  consent  of  the  parties.  I  also  fully  concur  with  him  in 
opinion  that  the  cargo  of  goods  shipped  in  the  ChinesCi  snd 
for  which  Obed  Chase  gave  a  note  as  agent  for  the  appellants, 
must  be  deemed  as  goods  sold  and  delivered  by  Consequa  to 
them  at  Canton.  Even  admitting  that  Chase  had  no  previous 
authority  to  make  such  a  purchase,  or  to  give  such  a  note  on 
account  of  the  appellants,  yet  as  they  actually  received  and 
converted  the  goods,  with  full  notice  that  the  cargo  was  sent  by 
Consequa  as  goods  sold,  their  subsequent  ratification  and  adop- 
tion were  equivalent  to  a  previous  authorization.  The  appel- 
lants were,  therefore,  justly  charged  with  the  amount  of  that 
shipment  according  to  the  invoice  price;  and  with  interest  ac- 
cording to  the  rate  in  China;  the  contract  of  purchase  having 
been  made  there,  and  the  price  being  payable  there. 

The  other  cargoes  have  been  properly  considered  by  the 
chancellor  aa  consigned  to  the  appellants,  as  general  conmiis- 
sion  merchants,  under  a  contract  on  their  part  to  sell  the  goods 
for  account  of  the  consignor,  and  to  remit  the  net  proceeds. 
But  in  allowing  interest  according  to  the  law  of  China  on  such 
net  proceeds,  it  seems  to  me  his  honor  the  chancellor  has  erred 
in  his  application  of  the  doctrine  of  lex  loci  corUraciua.  Accord- 
ing to  Huberus,  De  Confiictu  Legum,  vol.  2,  book  1,  tit.  3,  the 
general  rule  is  that  contracts  are  to  be  interpreted  according  to 
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the  laws  of  the  conntiy  where  they  are  made.  But  if  by  the 
terms  or  nature  of  the  contract  it  appears  that  it  was  to  be  ex- 
ecuted in  a  foreign  country,  or  that  the  parties  had  respect  to 
the  laws  of  another  country,  then  the  place  of  making  the  con* 
tract  becomes  immaterial,  and  the  obligation  must  be  tested  by 
the  laws  of  the  country  where  the  duty  was  to  be  performed. 
Or,  in  the  words  of  Huberus  *'  verum  tamen  non  iia  prcBcise  re- 
9piciendus  €9t  locus,  in  quo  coniradtiB  est  ivUua,  ut  si  partes  clium 
in  contrahendo  locum  respeoservnt,  itte  non  potius  sii  constderandus. 
Nam  contraxisse  unwBquiaqws  in  eo  loco  inielUgUur,  in  quo  ui  soir 
veret,  se  ohligavU," 

In  Champant  v.  Lord  Sanelagh,  Free,  in  Oh.  128,  it  was  decided 
that  a  bond  executed  in  England  and  made  payable  in  Ireland 
carries  Irish  interest,  where  no  interest  is  mentioned.  In  JBa&- 
inson  t.  Bland,  2  Burr.  1077,  a  bill  of  exchange  drawn  in  France 
for  money  lent  there,  and  made  payable  in  England,  was  deemed 
a  contract  subject  to  the  laws  of  England,  and  to  bear  English 
interest.  In  Thompson  t.  Ketcham,  4  Johns.  286,  a  note  was 
drawn  in  Jamaica  and  made  payable  in  New  York;  and  the 
supreme  court  of  this  state  followed  the  same  rule.  In  Smith 
▼.  SmUh,  2  Johns.  235  [3  Am.  Dec.  410],  Bugles  t.  Keder,  8 
Johns.  263  [3  Am.  Dec.  482],  Emory  v.  Oreenough,  8  Dal.  369, 
and  Van  Shaiok  t.  Edtoards,  2  Johns.  Oas.  356,  the  same  doc- 
trine was  maintained.  In  the  case  of  Ehins  v.  East  India  Co.,  1 
P.  Wms.  395,  cited  by  the  chancellor,  it  was  decided  that  for 
a  tortious  sale  of  the  plaintiffs  ship  in  India,  by  his  agent 
there,  to  the  defendants,  they  should  account  for  the  yalue  in 
India  with  twelve  per  cent,  interest,  according  to  the  laws  of 
that  country,  deducting  only  the  charge  of  remittance  to  Eng- 
land, where  the  remedy  was  sought.  But  that  case  bears  a 
marked  distinction  from  the  one  before  us;  because  in  that  case 
the  whole  transaction  took  place  and  the  entire  cause  of  action 
arose  in  India.  There  is  no  doubt  of  the  rule  laid  down  by  the 
chancellor,  ''  that  interest  must  be  paid  according  to  the  law  of 
the  country  where  the  debt  was  contracted  and  to  be  paid." 
He  says  in  this  case,  '*  the  plaintiff  consigns  a  shipment  to  the 
defendants,  and  the  cargo  is  received  at  Oanton  by  the  agents  of 
the  defendants  on  their  behalf;  Canton  is  then  the  place  where 
the  contract  was  made,  and  Canton  is  the  place  where  the  debt 
is  to  be  paid."  With  great  respect  it  seems  to  me  that  his  honor 
the  chancellor  did  not  advert  to  the  important  consideration 
that  by  the  terms  of  the  contract  so  made  at  Canton  the  goods 
were  to  be  brought  to  New  York,  not  for  the  account  and  at  the 
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risk  of  the  consignees^  bat  to  be  sold  here  by  them  as  factors 
or  commission  merchants,  ivho  were  to  remit  the  net  proceeds 
to  the  consignor  at  Canton.  Here  the  words  of  Huberus  apply, 
*'  coniraxisse  unuaquisque  in  eo  loco  irUdligiiur,  in  quo  ut  Boiveret 
te  obligavU." 

I  apprehend  it  not  the  case  of  *'  a  debt  contracted  and  to  be 
paid  at  Canton.''  The  contract  was  made  there,  but  it  was  to 
be  executed  here.  It  was  of  that  species  of  bailment  called  in 
the  civil  law,  do  tU  fades.  The  parties  had  express  reference  to 
this  country,  as  the  theatre  of  operation  under  the  contract.  If 
the  consignees  had  sold  the  goods  in  China,  or  had  carried  them 
immediately  to  Bussia,  and  sold  them  there,  it  would  have  been 
a  violation  of  the  contract,  and  a  tortious  conversion.  The  de- 
livery of  the  goods  to  the  agent  of  the  consignees  at  Canton 
cannot,  in  my  judgment,  affect  the  present  question;  because 
they  were  deUvered  for  the  special  purpose  of  being  brought  to 
this  country  to  be  sold,  for  the  benefit  and  account  of  Consequa. 
While  on  the  voyage  to  New  York  the  cargoes  were  at  his  risk 
as  owner.  If  the  goods  had  been  burnt  in  a  warehouse  at  New 
York,  or  sunk  in  the  harbor  there,  without  blame  imputable  tc 
the  consignees,  the  loss  must  have  fallen  on  the  consignor.  So 
if  the  net  proceeds  had  been  regularly  shipped  at  New  York,  in 
the  usual  course,  for  remittance  to  Canton,  the  obligation  and 
duly  of  the  consignees  would  have  been  discharged,  and  the 
money,  on  its  voyage  to  Canton,  would  have  been  at  the  sole 
risk  of  Consequa.  By  "  remitting"  I  understand  no  more  than 
a  delivery  of  the  money  on  board  a  proper  vessel  at  New  York 
to  a  suitable  agent,  for  the  purpose  of  being  transported  to 
Canton  by  the  usual  route,  and  duly  consigned  to  Consequa. 
Such  agent  so  employed  is  to  be  deemed  the  agent  of  Consequa 
for  receiving  and  transporting  money,  and  such  deliveiy  by  the 
consignees  is  equivalent  to  payment  to  the  consignor.  The  duty 
of  making  such  remittance  was  to  be  performed  here,  and  the 
failure  in  the  performance  of  that  dut^  is  the  only  gravafnen  of 
the  plaintiff's  claim. 

Consequa  had  a  right,  and  he  exercised  it  in  part,  of  drawing 
for,  and  receiving  the  net  proceeds  at  New  York  at  any  time 
before  they  were  remitted,  or  he  had  a  right  to  direct  the  mode 
or  channel  of  remittance,  provided  it  was  not  unlawful.  Hence 
I  infer  that  the  contract  did  not  oblige  the  consignees  to  pay 
the  avails  of  the  cargoes  to  Consequa  at  Canton.  On  the  con- 
trary, this  country  was  the  only  sphere  of  their  duties;  the  res 
genia  was  here,  and  they  were  not  bound  to  do  anything  but 
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with  a  reference  to  our  own  laws.  The  contract  is  silent  as  to  the 
rate  of  commissions  and  also,  as  to  the  risk  of  the  proi>erty, 
while  in  charge  of  the  consignees.  Suppose  that  by  the  laws  of 
China  a  commission  merchant  would  be  entitled  to  ten  per  cent, 
for  his  services,  and  would  be  responsible  to  his  principal 
against  all  risks,  would  it  be  contended,  in  the  case  of  goods 
sold  here  on  commission,  although  sent  from  China  for  that 
purpose,  that  our  laws  which  establish  different  rules  as  to  the 
rate  of  commissions,  and  the  responsibilities  of  such  agents, 
must  give  place  to  the  laws  of  China  ?  .  If  not,  why  is  not  our 
law  of  interest  equally  incident  to  this  contract?  Why  not 
allow  Chinese  commissions  in  this  case  as  well  as  Chinese 
interest? 

The  rule  as  stated  in  Huberus,  and  as  it  is  exemplified  in  the 
cases  before  cited,  seems  to  me  in  its  just  application  to  estab- 
lish the  point,  that  the  laws  of  New  York  must  govern  these 
consignments.  The  case  of  EUia  t.  JJoyd,  1  Eq.  Cas.  Ab.  289, 
is  also  a  strong  authority  in  favor  of  the  appellants,  on  the 
question  of  interest.  There,  a  merchant  in  England  employed 
his  agent  in  the  island  of  Nevis  to  receive  a  quantity  of  sugar 
due  to  him  there  on  bond,  with  directions  to  the  agent  to  remit 
the  sugar  to  England.  The  agent  received  the  sugar,  and  con- 
verted it  to  his  own  use,  and  he  was  held  to  account  for  the 
yalue  of  it,  vnth  interest  according  to  the  law  of  Nevis,  and  not 
according  to  the  law  of  England. 

In  this  case,  Consequa  sent  to  the  appellants  Acors  Sheffield's 
note,  to  be  collected  by  them,  and  directed  the  avails  to  be  re- 
mitted to  him,  and  he  also  sent  goods  to  them  to  be  converted 
into  money,  and  directed  the  net  proceeds  to  be  remitted  to  him 
in  Canton.  Now  I  can  see  no  reason  why  the  laws  of  this 
country  should  not  govern  in  the  one  case  as  well  as  the  other; 
and  certainly  Chinese  interest  is  not  recoverable  on  the  avails  of 
the  note.  Whether  the  American  embargo  furnishes  any  excuse 
for  not  remitting  the  net  proceeds  of  the  consigned  cargoes,  or 
the  amount  collected  on  Sheffield's  note,  so  as  to  bar  the  claim 
for  interest  during  the  time  in  which  it  was  unlawful  to  make 
such  remittances,  is  a  question  which  I  think  does  not  arise  in 
the  case.  The  appellants  have  laid  no  foundation  for  such  ex- 
emption; because  for  aught  that  appears  they  had  the  use  of 
the  money  during  the  embargo,  and  therefore  ought  to  pay  in- 
terest for  it.  If  they  had  kept  that  money  distinctly  as  a  deposit 
for  Consequa  during  the  embargo,  and  had  afterwards  duly  re- 
mitted it,  then  the  question  would  have  arisen,  upon  which  I 
forbear  to  express  any  decided  opinion. 
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In  regard  to  the  debt  due  for  goods  sold  to  the  appellants,  I 
have  no  doubt  the  law  is  as  stated  by  the  chancellor,  to  wit: 
"that  in  questions  arising  between  the  subjects  of  different 
«tates,  each  is  a  party  to  the  public  authoritative  acts  of  his  own 
goyemment,  and  he  is  as  much  incapacitated  fntm  making  the 
4X>n8equences  of  an  act  of  his  own  state  the  foundation  of  a 
claim  to  indemnity  upon  a  foreign  subject,  as  he  would  be  if 
such  act  had  been  done  immediately  and  individually  by  him- 
self:" Conway  v.  Oray,  10  East,  636.  But  I  am  not  prepared 
to  say  that  an  omission  to  perform  the  office  of  an  agent  or  com- 
mission merchant,  where  the  law  forbids  his  acting  in  that 
tapacity,  would  subject  the  factor  to  the  same  hard  rule.  The 
absolute  debtor  contracts  in  his  own  right,  for  his  own  exdu- 
aive  benefit  and  lus  own  risk;  but  the  consignee  is  the  mere 
agent  or  servant  of  the  consignor,  acting  here  chiefly  for  the 
benefit  and  at  the  risk  of  his  principal,  and  as  his  representa- 
tive. It  therefore  seems  to  me  very  questionable  whether  the 
acts  of  his  government  ought  to  be  personally  imputed  to  the 
agent  in  a  question  between  him  and  his  principal. 

Upon  the  whole  case,  therefore,  my  opinion  is,  that  the  decree 
ought  to  be  reversed,  to  the  end  that  in  restating  the  account 
between  these  parties,  the  appellants  be  charged  with  interest 
at  the  rate  of  sevenper  cent.,  instead  of  twelve  per  cent.,  per 
annum,  on  the  net  proceeds  of  the  goods  consigned  to  them  to 
be  sold  for  the  account  of  the  respondent. 

The  other  members  of  the  court  concurred.  Decree  aooord- 
ingly. 


See  noU  to  iSietfedb  V.  ^VencA,  6  Am.  Deo.  186^  when  thii  case  Is  dted,  and 
the  tabjeot  of  the  deoisim  evamined 


Jaquss  V.  Methodist  Episcopal  Church. 

[17  JOOKW,  n9.1 

FfMrsB  or  Fna  Covxbt  ovxb  Sepakatb  Ebtatb.— A/em«  covert  mpeot* 
ing  her  sepente  estate  ia,  in  equity,  to  be  regarded  as  a  feme  mle,  and 
may  dispose  of  her  property  withoat  the  consent  or  ooncoirenee  of  her 
tmstee,  nnkss  she  is  specially  restrained  by  the  instrument  creating  her 
separate  estate.  A  specific  mode  of  disposition  pointed  oot  in  the  in- 
strument, does  not  necessarily  exdade  any  other  mode,  unless  there  are 
negative  words  restraining  her  power  of  disposition  except  in  the  mode 
specified.  So,  if  she  enters  into  an  agreementi  clearly  indicating  her 
intention  to  aHeot  by  it  her  sepaiate  property,  a  court  of  equity,  if  there 
be  no  fraud*  or  unfair  advantage  taken  of  her,  will  apply  her  separate 
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property  to  disoharge  rach  engagement.  And  she  may  give  it  to  lier 
hoBband,  as  well  as  any  other  person,  if  her  diapoeitioii  of  it  be  free, 
and  not  the  reenlt  of  flattery,  or  force,  or  improper  treatment 
Deuvket  or  Deed. —Where  a  deed  of  marriage  settlement  was  duly  exe» 
onted  by  the  parties,  and  laid  on  the  table,  and  the  wife  as  cethU  qu€ 
trud  took  it  np  and  kept  it  in  her  possession  until  her  death,  it  was  held, 
under  the  eiroomstanoes,  to  be  a  good  and  valid  delivery  of  the  deed. 

Appeal  from  the  court  of  chancery  from  a  bill  filed  by  the 
respondents,  the  trustees  of  the  Methodist  Episcopal  Churchy 
and  others,  against  the  appellants  and  Henry  Cruger,  for  aa 
account  of  the  real  and  personal  estate  of  Mary  Jaques,  de- 
ceased wife  of  John  D.  Jaques.  Previous  to  her  marriage,  a 
deed  of  marriage  settlement  was  executed  between  her,  her  in- 
tended husband,  and  Henry  Cruger,  by  which  she  conveyed  all 
her  property,  real  and  personal,  to  Cruger,  to  her  own  use 
until  the  marriage,  and  afterwards  to  the  use  of  such  persons,, 
as  she,  with  the  concurrence  of  her  intended  husband^  should 
by  deed  attested  by  two  witnesses,  or  by  her  last  will  and  tes- 
tament,  limit  or  appoint;  and  until  such  appointment  to  the 
use  of  H.  Cruger  and  his  heirs,  during  the  life  of  the  said 
Maiy,  to  enable  her  to  take  the  profits,  free  from  the  control  of 
her  husband,  at  her  absolute  disposal.  The  bill  stated  that 
after  the  marriage  the  husband  artfully  contrived  to  get  pos* 
session  of  her  personal  estate,  and  of  the  rents  and  profits  of 
the  real  estate,  changing  the  securities  for  money,  and  taking 
new  securities  in  his  own  name;  and  appropriated  the  money  bo- 
longing  to  his  wife  to  the  purchase  of  real  estate,  the  titles  of 
which  he  took  in  his  own  name;  and  among  the  securities  was 
a  bond  of  one  Hejl,  and  a  certain  mortgage,  which  he  pro- 
ceeded to  foreclose. 

The  bill  charged  further  that  the  wife,  intending  to  execute 
the  power  under  the  deed,  did,  with  the  concurrence  of  her 
hus^nd,  by  deed  of  the  twelfth  September,  1812,  convey  to 
the  defendant,  Robert  Jaques,  in  fee  upon  trust,  that,  after  her 
decease,  ho  should  sell  the  same,  and  out  of  the  proceeds,  after 
paying  expenses,  should  dispose  of  the  surplus  as  follows:  one 
third  to  the  trustees  of  the  Methodist  Episcopal  church,  one 
third  to  the  children  of  Thomas  Brown  and  his  wife,  in  equal 
shares,  and  the  remainder  to  the  defendant,  J.  D.  Jaques;  and 
after  the  execution  of  the  deed,  Mary  Jaques  made  her  will  ou 
the  twenty-fifth  September,  1812,  by  which  she  gave  several 
specific  legacies  to  the  plaintifis,  to  the  children  of  Thomaa 
Brown  and  his  wife,  to  Jane  Brown  and  others;  and  all  the 
residue  of   her  estate  she  gave  the  one  third  thereof  to  the 
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plaintiffs,  tbe  truBiees  of  the  Methodist  Episcopal  Church;  one 
third  to  the  plaintiffs,  the  children  of  the  said  Thomas  Brown 
and  wife;  and  one  third  to  the  defendant,  J,  D.  Jaques;  and 
appointed  Paul  Hicks  and  Thomas  Brown,  plaintiffs,  and  John 
B.  Jaques,  defendant,  executors. 

The  bill  prayed  for  an  accounting  of  the  moneys  and  secuzl- 
ties  that  had  come  into  the  hands  of  the  defendant,  J.  D. 
Jaques,  and  of  the  rents  and  profits  of  the  real  estate,  and  for 
other  relief. 

The  answers  admitted  the  execution  of  the  deed  of  settle- 
ment, but  denied  its  validity,  as  it  was  neyer  delivered.  They 
admitted  the  mortgage  of  Heyl,  which  the  defendant,  J.  D. 
Jaques  had  collected.  They  claimed  all  the  proceedings  by  the 
hnsband  were  according  to  a  parol  agreement  with  the  wife,  to 
whom  he  made  a  report  of  all  his  transactions,  and  she  ex- 
pressed her  satisfaction;  that  J.  D.  Jaques  never  paid,  or 
accounted  to  her  for  the  money  or  property  so  received  or  re- 
tained by  him,  he  retaining  the  same,  according  to  an  account 
he  exhibited  as  a  reimbursement  for  expenses  in  maintaining 
her  and  her  establishment  during  her  life,  and  for  family  ex* 
penses.  The  chancellor  made  a  decree,  ordering  an  accounting 
as  prayed  for,  holding  that  the  wife  was  precluded  by  the  deed 
of  settlement  from  disposing  of  the  property  in  any  other  mode 
than'  that  prescribed  in  such  instrument.     He  says : 

'*  The  defendant  ought  to  be  precluded,  by  this  deed  of  set- 
tlement, from  claiming  any  part  of  his  wife's  estate  founded  on 
any  parol  agreement  or  gift  of  the  wife,  and  he  sets  up  no 
other.  The  object  of  the  settlement  was  to  protect  her  against 
his  debts,  control,  or  interference,  and  the  intention  is  too  man- 
ifest to  be  mistaken.  A  court  of  equity  will  certainly  protect 
the  wife  in  the  enjoyment  of  the  property  according  to  the  set- 
tlement. Her  disposition  of  the  property  was  to  be  '  by  deed,' 
in  concurrence  with  her  husband,  or  *  by  will,'  without  it;  and 
her  receipts  were  to  be  *  alone '  sufficient  discharges,  from  time 
to  time,  of  her  title  to  the  rents,  issues,  and  profits.  To  allow 
the  husband  to  set  up  contemporary  or  subsequent  parol  agree- 
ments, confessions,  or  gifts,  would  be  allowing  him  to  contra- 
dict and  defeat  the  settlement.  It  would  be  at  once  exposing 
the  wife  to  all  that  undue  influence  and  that  marital  '  inter- 
meddling and  control'  which  the  settlement  was  intended  to 
prevent." 

The  cause,  before  the  court  of  errors,  was  argued  by  S.  Jonet^ 

jioi.,  and  HariMon^  for  respondents. 
Dao.  Vob  vm— n 
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3*.  A,  Emmet  <xnd  G,  Baldwin,  for  appellants. 

Spbngbb,  0,  J.  The  validity  of  the  deed  of  settlement  has 
been  denied  on  the  ground  that  it  was  never  delivered  to  Mr. 
Cmger,  the  trustee.  There  is  no  positive  evidence  that  a  formal 
delivery  took  plaoe.  The  possession  of  the  deed  by  Mrs. 
Jaques  is  not  inconsistent  with  a  delivery  to  Oruger;  for  the 
possession  of  the  deed  by  the  cestui  que  trust  was  in  a  legal  view 
the  possession  of  the  trustee.  The  deed  of  the  twelfth  of  Sep- 
tember,  1812,  executed  by  John  D.  Jaques  and  his  wife,  pro- 
fessedly in  virtue  of  the  deed  of  settlement,  and  in  execution  of 
the  power  contained  in  it  and  the  will  of  Mrs.  Jaques,  which 
promised  also  to  be  made  under  the  power  reserved  by  that 
deed,  the  appointment  of  her  husband  aa  one  of  her  executors, 
and  lus  quiJifying  and  acting  aa  such  executor,  are  decisive 
proof  as  r^;ards  him  that  the  settlement  deed  was  well  executed, 
and  after  such  repeated  and  solemn  acts  of  recognition,  he  can- 
not be  heard  to  say  the  deed  of  settlement  was  not  delivered. 

It  appears  that  Mrs.  Jaques  was  the  owner  of  a  considerable 
real  and  personal  estate;  and  it  does  not  admit  of  a  doubt  that 
her  object  in  making  the  deed  of  settlement  was  to  guard  against 
the  legal  effects  of  a  marriage,  by  which  operation  of  law  would 
divest  her  absolutely  of  her  personal  estate,  and  take  from  her 
during  the  coverture  all  control  over  her  real  estate.  Her  mo- 
tives could  not  be  to  guard  against  herself,  but  to  retain  do- 
minion over  her  estate^  and  to  prevent  her  intended  husband 
from  intermeddling  with  her  estate  any  further  than  she  was 
pleased  to  allow.  The  deed  of  settlement  is  upon  the  trust, 
that  the  trustee  should  permit  her  to  hold,  enjoy  and  let  the 
premises  conveyed,  and  receive  and  take  the  rents  and  profits, 
and  that  her  receipts  alone  should  be  sufficient  discharges;  so 
that  the  same  should  not  be  subject  to  the  debts,  control,  or 
intermeddling  of  her  intended  husband,  but  should  be  to  the 
lOnly  use,  benefit  and  disposal  of  her  during  her  natural  life, 
:and  then  to  the  use  of  those  to  whom  she  should  grant  or  de- 
"vise  the  same,  by  her  last  will  and  testament  lawfully  executed. 
The  question  is,  whether  Mrs.  Jaques,  with  respect  to  her  estate, 
is  not  to  be  regarded  in  a  court  of  equity  as  a  feme  sole,  and 
may  not  dispose  of  it  as  she  pleases,  without  regard  to  her 
trustee,  there  being  nothing  in  the  deed  of  settlement  requir- 
ing the  consent  or  concurrence  of  her  trustee,  nor  any  negation 
of  an  unlimited  power  of  disposition  of  the  estate  by  her. 

I  have  examined  this  case  with  the  unfeigned  respect  which 
I  always  feel  for  the  learned  chancellor  who  has  denied  the 
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jnght  of  Mrs.  Jaques  to  dispose  of  her  estate  without  the  con- 
sent or  concurrence  of  her  trustee;  and  I  am  compelled  to  dis- 
sent from  his  opinions  and  conclusions.  From  the  year  1740 
until  1793y  with  the  single  exception  of  the  opinion  of  Lord 
Bathurst  in  SvUme  y.  Tsnani,  which  occurred  in  1778,  and  in 
which  case  a  rehearing  was  granted  by  Lord  Thurlow  and  the 
opinion  rcTersed,  there  is  an  unbroken  current  of  decisions 
that  a  /erne  covert  with  respect  to  her  separate  estate,  is  to  be  . 
regarded  in  a  court  of  equity  as  a  feme  sole,  and  may  dispose 
of  her  property,  without  the  consent  or  concurrence  of  her 
trustee,  tinless  she  is  specially  restrained  by  the  instrument 
under  which  she  acquires  her  separate  estate. 

There  are  nearly  twenty  cases  decided  by  Lord  Hardwicke 
and  Lord  Thurlow,  containing  the  principle  I  haye  stated, 
and  which  I  shall  not  weary  the  patience  of  the  court  by  citing. 
The  case  of  SockeU  ▼.  Wray,  4  Bro.  Ch.  0.  483,  before  Sir  B. 
P.  Arden,  master  of  the  rolls,  in  1798,  was  the  first  case  to 
break  the  continuity  of  decisions.  This  formed  a  precedent  for 
the  case  of  Hyde  ▼.  Price,  8  Yes.  jun.  437;  then  followed  the 
oases  of  Whistler  v.  Newman,  4  Id.  129,  and  Mores  t.  Euish,  6 
Id.  692,  decided  by  Lord  Loughborough.  In  WhisUer  v.  New- 
man, Lord  Loughborough  admitted  that  the  cases  had  gone  the 
length  and  that  he  was  bound  by  them,  that  if  a  married  woman 
has  separate  property,  she  may  dispose  of  it,  and  the  trustees 
were  bound  to  follow  her  disposition.  In  Mores  v.  Euish,  his 
lordship  distinguished  it  from  the  preceding  cases.  These  cases 
are  succeeded  by  many  others  after  Lord  Eldon  became  chan- 
oellor,  in  which  he  restored  the  law  to  its  first  and  ancient 
principle.  In  the  case  of  Parkes  v.  White,  11  Yes.  jun.  209,  he 
rcTiewed  all  the  cases,  and  strongly  intimated  that  the  decision 
in  WhisUer  y.  Newman  was  in  opposition  to  all  the  authorities 
for  a  century.  He  laid  down  the  rule  to  be  that  a  married 
woman,  having  an  estate  to  her  separate  use,  is  capable  of  dis- 
posing of  it,  provided  the  transaction  is  free  from  fraud,  and  no 
unfair  advantage  is  taken  of  her. 

The  mistake  into  which,  I  think,  the  chancellor  has  fallen, 
consists  in  considering  Mrs.  Jaques  restrained  from  disposing 
of  her  estate  in  any  other  way  than  that  mentioned  in  the  deed 
of  settlement.  The  cases,  in  my  apprehension,  are  clearly 
opposed  to  this  distinction,  and  I  am  entirely  satisfied  that  the 
established  rule  in  equity  is,  that  when  a  feme  covert,  having 
separate  property,  enters  into  an  agreement,  and  sufficiently 
indicates  her  intention  to  affect  by  it  her  separate  estate,  when 
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there  ia  no  fraud  or  unfair  advantage  taken  of  her,  a  court  of 
equity  will  apply  it  to  the  satisfaction  of  such  an  engagement. 
This  was  the  principle  adopted  by  Lord  Hardwicke  in  Orighy  v. 
Cox^  1  Yes.  517,  and  the  same  doctrine  prevailed  in  PyhuB  v. 
Smith,  Ellis  &  Atkinson,  and  in  Neunnan  v.  Cariony,  8  Bro.  Ch. 
0.  340,  846.  In  Pybua  v.  Smiih,  Lord  Thurlow  observed,  if  a 
feme  coveri  sees  what  she  is  about,  the  court  allowed  of  the 
alienation  of  her  separate  property.  The  same  principle  was 
adopted  in  FeUiplace  v.  Oorgea,  8  Bro.  Ch.  C.  8, 1  Yes.  jun.  46, 
and  in  Wagstajf  v.  Smith,  9  Id.  520.  It  seems  to  me  that  the 
power  reserved  to  Mrs.  Jaques  by  the  deed  has  been  miscon- 
ceived. I  understand  it,  that  during  her  life  her  estate  is  to  be 
at  her  absolute  disposal,  with  a  further  power  to  grant  and 
devise  it  by  her  last  will  and  testament;  but  if  the  power  of 
disposition  was  specifically  pointed  out,  it  would  not  preclude 
the  adoption  of  any  other  mode  of  disposition,  unless  there  were 
negative  words  restraining  the  exercise  of  the  power  but  in  the 
veiy  mode  pointed  out. 

Chancellor  Desaussure,  in  8  Equity  Beports  of  cases  deter* 
mined  in  South  Carolina,  p.  427  [Ewing  v.  Smith,  5  Am.  Dec. 
557],  has  with  great  ability  examined  all  the  cases  upon  this 
.  subject,  and  arrived  at  the  conclusion  I  have  formed.  It  is  true 
that  this  opinion,  and  that  of  Chancellor  Thompson,  who  con- 
curred with  him,  were  overruled  by  the  three  other  chancellors; 
but  it  was  upon  the  express  ground  that  the  question  was  res 
nova  in  that  state,  and  that  they  were  not  bound  by  decisions  in 
England,  in  consequence  of  a  colonial  statute  of  1721.  And 
those  who  differed  in  opinion  from  Chancellor  Desaussure  admit 
that  his  opinion  was  in  conformity  with  the  English  decisions. 

This  is  the  first  case  in  which  the  power  of  a  married  woman 
having  separate  property,  to  dispose  of  it  at  her  will  and  pleas- 
ure when  not  expressly  restrained  in  the  mode  of  exercising 
that  will,  has  arisen  in  our  courts.  I  confess  that  my  partiali- 
ties in  favor  of  marriage  settiements  are  not  so  strong  as  to  in- 
duce any  desire  to  see  the  law  altered.  Generally  speaking,  the 
rules  of  the  common  law  which  give  to  the  husband  all  the 
wife's  personal  property,  and  the  rents  and  profits  of  her  real 
estate  during  coverture,  are  better  calculated,  in  my  judgment, 
to  secure  domestic  tranquillity  and  happiness  than  settlements 
securing  to  the  wife  a  property  separate  from  and  independent 
of  the  control  of  the  husband.  An  improvident  and  dissipated 
husband  may  squander  his  wife's  property,  and  reduce  both  of 
them  to  penury  and  distress.    On  the  other  hand,  the  posses- 
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sion  by  the  wife  of  property  independent  of,  and  beyond  the 
control  of  the  husband,  would  be  likely  to  produce  peipetual 
feuds  and  contention.  Marriage  is  a  union  of  persons  and  in- 
terests, pro  bono  et  mala;  and  the  ancient  proYisionB  of  the  com- 
mon law  show  forth  in  our  own  country  decisive  proof  of  its 
benign  and  salutary  influence.  I  have  all  along  intended  to  be 
imderstood  that  the  disposition  by  the  wife  must  be  free- 
neither  the  result  of  flattery,  nor  of  force,  or  harsh  and  cruel 
treatment;  and  in  the  present  case  there  is  no  evidence  that 
Jaques  treated  his  wife  with  unkindness,  or  employed  any  cen- 
surable means  to  induce  her  to  bestow  her  bounty  on  him.  On 
the  contrary,  the  evidence  is  that  he  uniformly  treated  her  with 
kindness  and  affection. 

It  necessarily  results  from  the  power  which  I  suppose  Mrs. 
Jaques  to  have  had  over  her  property,  that  she  might  give  it 
away  without  any  formal  act  in  the  same  manner  as  though  she 
had  been  sole;  and  her  agreement  that  the  family  expenses  were 
to  be  borne  out  of  her  estate,  especially  when  executed  by  her, 
was  a  valid  act.  She  was  well  situated,  as  regards  property, 
while  her  husband  was  in  quite  moderate  circumstances.  She 
chose,  after  the  marriage,  to  maintain  her  former  equipage,  and 
the  husband  acquiesced  in  her  wishes.  It  would  be  extremely 
hard  and  unjust  to  throw  upon  him  the  charge  of  her  establish- 
ment, when  it  is  clear  that  she  meant  to  defray  the  expense  of 
it  herself.  My  opinion  accordingly  is,  that  the  agreement  is 
valid,  and  that  the  husband  is  not  only  not  to  be  chaiged  with 
any  sums  of  money  expended  for  the  maintenance  of  the  family, 
but  that  he  is  to  be  allowed  for  all  advances  for  that  object,  and 
also  for  moneys  for  necessary  reparations  to  her  estate. 

The  chief  justice  then  examined  the  other  points  in  the  case; 
but  as  no  legal  principle  was  involved  in  the  discussion  of 
them,  it  is  unnecessary  to  state  the  remainder  of  his  observa- 
tions. 

Platt,  J.  The  facts  in  this  case  are  so  multifarious  and  com- 
plicated, and  the  field  opened  for  legal  research  is  so  extensive, 
that  I  approach  the  investigation  with  great  embarrassment  and 
di£Sdence. 

As  to  the  first  question,  I  concur  in  the  opinion  of  his  honor, 
the  chancellor,  that  the  deed  of  marriage  settlement  must  be 
deemed  valid  and  binding;  and  having  come  to  that  conclusion 
for  the  reasons  assigned  by  him,  it  is  unnecessary  here  to  re« 
peat  them.  The  important  question  presented  in  this  cause  is, 
as  to  the  construction  and  effect  of  the  marriage  settlement. 
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On  tliis  pointy  after  much  labor  and  reflection^  I  am  compelled, 
notwithstanding  my  unfeigned  and  habitual  deference  for  his 
great  learning  and  distingnished  talents,  to  dissent  from  the 
opinion  of  his  honor,  the  chancellor.   He  admits  the  rule  **  that 
a  married  woman  is  considered  in  equiiy,  with  respect  to  her 
separate  property,  as  a  /ems  sole,  and  is  held  to  have  an  abso- 
lute dominion  or  power  of  disposition  oyer  it,  unless  her  power 
of  disposition  be  restrained  by  the  deed  or  wiU  under  which 
she  became  entitled  to  it."    And  as  to  the  rule  of  construction^ 
he  also  admits  that ''  the  weight  of  book  authority,  and  espe- 
cially of  the  writers  who  have  treated  on  this  brandi  of  the  law, 
is  against  his  condusion;  and  that "  they  seem  to  hold  that 
there  must  be  an  express  restriction  upon  alienation,  either  ab- 
solutely or  in  some  other  mode  than  the  one  mentioned,  or  the 
wife  will  not  be  bound."    The  chancellor  says:  **  Such  strong 
aversion  to  the  wife's  independent  enjoyment  of  her  separate 
estate,  manifested  so  early  in  the  histoiy  of  the  cases,  may  have 
given  a  permanent  tone  and  color  to  the  doctrine  of  the  court/^ 
With  great  respect  I  ask  in  reply,  may  it  not  rather  be  said  that 
the  ''tone  and  color"  of  the  modem  decisions  are  accom- 
modated to  the  excessive  refinements  of  society,  and  the  arti* 
ficial  innovations  in  regard  to  the  rights  and  duties  of  good,, 
old  English  matrimony?    In  the  language  of  Sir  Wm.  Black- 
stone:  ''By  marriage,  the  husband  and  wife  are  one  person  in 
law;  that  is,  the  veiy  being  or  legal  existence  of  the  woman  is 
suspended  during  the  marriage,  or  at  least  is  incorporated  and 
consolidated  into  that  of  the  husband,  under  whose  wing,  pro- 
tection and  cover  she  performs  eveiything."    I  confess  that  I 
love  and  venerate  the  primeval  notion  of  that  mystical  and 
hallowed  union  of  husband  and  wife:  when  "they  twain  be- 
came one  flesh;"  when  they  "forsook  father  and  mother,  and 
clave  to  each  other"  with  unreserved  confidence.    Marriage  in 
that  old  fashioned  sense  is  the  purest  source  of  domestic  joys, 
and  the  firm  foundation  of  social  order.    I  bow  to  the  rule  as  I 
find  it  established,  but  I  lament  the  complicated  and  artificial 
anomalies  in  the  relations  of  domestic  life  which  have  grovm, 
and  are  still  growing  out  of  the  practice  of  maxriage  settlements. 
They  give  to  the  wife  the  amphibious  character  of  a  feme  covert 
and  A  feme  hoU.    I  view  it  as  an  adulteration  of  that  holy  union, 
as  a  divorce  pro  tanto,  at  the  marriage  contract.    A  wife  in  the 
"  independent  enjoyment  of  her  separate  estate,"  armed  with 
distrust  of  her  husband,  and  shutting  out  his  affections  and  con* 
fldence  by  refusing  to  give  her  own  in  mutual  exchange,  is  an 


Jan.  1820.]         Jaqxtss  v.  M.  E.  Chubgh.  465 

object  of  compassion  and  disgust.  Legal  chastity  cannot  be 
denied  to  her;  but  there  is  danger  that  the  sacred  institution 
of  marriage  may  degenerate  into  mere  form.  It  is  sometimes 
in  practice  little  more  than  legalized  prostitution;  and  the  par- 
ties seem  to  have  no  higher  objects  than  sexual  intercourse, 
and  the  sanction  of  legitimacy  for  their  offspring.  If  in  the 
rapid  progress  of  refinement  in  civilization,  it  shall  be  thought 
expedient  to  go  one  step  further,  and  allow  the  wife,  by  ante- 
nuptial contract,  to  stipulate  for  an  exemption  from  personal 
control  over  her  by  the  husband,  then  the  quasi  divorce  would 
be  extended  one  degree  further,  so  as  to  confer  on  her  the  in- 
dependent enjoyment  of  the  rights  and  privileges  of  a  kept 
mistress.  But  she  would  have  little  claim  indeed  to  the  endear- 
ing appellation  and  character  of  wife. 

The  new  rule,  introduced  by  Sir  B.  P.  Arden  and  Lord 
Loughborough,  and  which  has  been  adopted  by  his  honor,  the 
chancellor,  in  this  case,  will,  I  think,  tend  to  sever,  in  some 
degree,  the  marriage  union,  because  it  not  only  renders  the 
wife  independent  of  her  husband,  as  to  her  fortune,  but  bars 
him  from  a  participation  of  it,  by  new  and  increased  impedi- 
ments, as  if  be  were  presumed  to  be  her  worst  enemy.    Now, 
if  matrimony  is  not  safe  and  desirable  without  these  trammels 
and  fences,  and  reservations  and  restri6tions,  I  say  marry  not 
at  alll    The  ancient  rule  was  adapted  to  the  state  of  English 
manners  in  the  days  of  Lord  Macclesfield,  and  accords  best 
with  the  general  simplicity  of  society  among  us  at  this  day. 
I  know  that  particular  cases  often  occur,  when  such  restraints 
would  be  salutary;  but  as  a  general  rule,  their  operation  would 
be  unfavorable  to  connubial  happiness.    The  same  benign  pol- 
icy, which  forbids  divorces  a  vincido,  also  forbids  the  extension 
of  a  rule  which  impairs  the  union  and  lessens  the  attributes  of 
holy  matrimony.    It  ia  better  that  confidence  between  husband 
and  wife  should  sometimes  be  abused,  than  that  it  should  not 
exist  in  that  relation.    We  often  see  acts  of  tyranny  and  cruelty 
exercised  by  the  husband  towards  the  person  of  the  wife  of 
which  the  law  takes  no  cognizance;  and  yet  no  man  of  wisdom 
and  reflection  can  doubt  the  propriety  of  the  rule,  which  gives 
the  husband  the  control  and  custody  of  the  wife.     It  is  the 
price  which  female  wants  and  weakness  must  pay  for  their  sup- 
ply and  protection.     That  a  woman  should  contemplate  her 
intended  husband  as  likely  to  become  her  enemy  and  despoiler, 
and  should  guard  herself  against  him  as  n  swindler  and  a  robber, 
and  then  admit  him  to  her  embraces,  presents  a  somber  and  dis* 
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gusting  picture  of  matrimony.  Marriage  justly  implies  a  union 
of  hearts  and  interests;  and  the  modification  of  that  relation, 
which  excessive  refinements  have  introduced,  is  a  fungous  ex- 
crescence which  this  court  cannot  lop  off,  but  we  can  and  ought 
to  prevent  its  growth. 

Of  the  same  character  was  the  new  doctrine  of  Lord  Mans- 
field and  his  associates  in  the  case  of  CorbeU  t.  PoelmiB,  1  T.  B. 
5,  in  which  it  was  decided  that  if  husband  and  wife  choose  to 
separate,  and  the  husband  allows  the  wife  a  sex>arate  mainte- 
nance, she  may  contract  and  be  such  as  though  she  were  unmar- 
ried, and  may  be  held  to  bail  and  imprisoned  on  a  ca.  sa.  with- 
out her  husband.  That  innovation  was  made  on  the  ground 
that,  **  as  the  times  alter,  new  customs  and  new  manners  arise, 
which  require  new  exceptions,  and  a  different  application  of  the 
general  rale.  But  it  was  soon  discovered  that  instead  of  wait- 
ing to  follow  the  court  of  K.  B.  on  that  occasion,  outran  the 
manners  and  customs  of  altered  times;  and  in  Marshall  v.  BuU 
ton,  8  T.  B.  546,  and  Warddl  v.  Gooch,  7  East,  582,  Lord  Ken- 
yon  and  Lord  EUenborough  restored  the  ancient  rule." 

I  would  not  be  understood  as  censuring,  indiscriminately,  the 
precaution  of  placing  the  property  of  the  wife  in  the  hands  of 
trustees,  to  shield  it  from  the  previous  creditors  of  the  hus- 
band. It  is  doubtless  often  just  and  commendable  for  parents 
to  make  family  settlements,  so  that  daughters  may  be  protected 
from  the  effects  of  prodigality,  want  and  oppression.  But  all 
this  may  be  consistent  with  the  idea  of  a  oommunify  of  interest 
between  husband  and  wife;  so  far,  at  least,  that  she  may  per- 
mit him  to  participate  in  the  enjoyment  of  whatever  is  her  own. 
It  must,  however,  be  admitted,  that  by  our  law  a  woman  may, 
by  marriage  settlement,  so  transfer  her  estate  as  to  divest  her- 
self irrevocably  of  all  right  of  future  control  or  disposition  of 
it.  So,  also,  she  may  limit  and  restrict  herself  to  the  precise 
mode  of  disposing  of  her  separate  property.  But  this  is  against 
common  marital  rights;  it  is  generally  unfavorable  to  conjugal 
happiness,  and  is  inconsistent  with  public  policy.  I  therefore 
incline  to  the  rule  of  equity,  as  administered,  by  Lord  Mac- 
clesfield, Lord  Talbot,  Lord  Hardwicke,  Lord  Thurlow  and  Sir 
William  Grant;  and  as  it  was  very  ably,  though  unsuccessfully, 
vindicated  by  the  learned  and  venerable  Chancellor  Desaussure 
in  the  case  of  Ewing  v.  Smilh,  8  Eq.  (S.  0.)  447  [5  Am.  Dec. 
557],  which  rule  I  understand  to  be  substantially  this,  that  a 
feme  covert  having  a  separate  estate  is  to  be  regarded  as  a  feme 
sole,  as  to  her  right  of  oontiaoting  for  and  disposing  of  it.     The 
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jus  diqponendi  is  incident  to  her  separate  property,  and  follows^ 
of  coarse,  by  implication.  She  may  give  it  to  whom  she  pleases, 
or  charge  it  with  the  debts  of  her  hasband,  provided  no  undae 
influence  be  exerted  over  her;  and  disposition  of  it  will  be  sanc- 
tioned and  enforced  bj  a  court  of  equity,  without  the  assent  of 
her  trustee,  unless  that  assent  be  expressly  made  necessary  by 
the  instrument  creating  the  trust.  And  the  specification  of  any 
X>articular  mode  of  exercising  her  disposing  power  does  not  de- 
priye  her  of  any  other  mode  of  using  that  right,  not  expressly 
or  by  necessary  construction  negatiyed  in  the  devise  or  deed  of 
settlement:  Powell  v.  Ednkey,  2  P.  Wms.  82;  Squires  v.  Dean, 
4  Bro.  326;  Smiih  ▼.  Camelford,  2  Ves.  jun.  698;  Brodie  v.  Barry, 
2  Yes.  &  B.  86;  DaJbiac  t.  Dalbiac,  16  Yes.  jun.  126;  Peacock  v. 
Itmk,  2  Yes.  190;  Norton  v.  TurviU,  2  P.  Wms.  144;  Bidoui  y. 
Lewis,  1  Atk.  269;  Stanford  v.  MarihaU,  2  Id.  69;  Men  t.  Pap- 
worth,  1  Yes.  168;  Pawlet  y.  Delaval,  2  Id.  663;  Newman  y.  Oar- 
tony,  3  Bro.  847;  Mulme  y.  Tsnant,  1  Id.  16;  Pyhus  y.  Smiih,  8 
Id.  840;  Heady  y.  Thomas,  15  Yes.  jun.  596;  FeUisplacey.  Gorges, 
8  Bro.  8. 

The  antenuptial  agreement  qualifies  the  marriage  contract,  so 
that  the  wife  retains  all  the  rights  which  she  could  have  exer- 
cised over  the  property  as  tkfeme  sole;  except  so  far  as  she  has, 
in  express  terms,  incajmcitated  herself  by  that  instrument.  The 
trustee  is  the  mere  depositary  of  her  title  and  estate,  in  order 
that  her  husband  may  not  come  to  the  possession  or  enjoyment 
of  it  without  her  consent,  and  that  it  may  not  be  liable  to  the 
claims  of  his  creditors  unless  she  chooses  so  to  apply  it.  I  ad- 
mit that  she  may  give  larger  powers  to  her  trustee  so  as  to  look 
up  the  estate  or  restrain  her  own  disposing  power  over  it,  if  the 
deed  necessarily  imports  such  intention.  But  as  was  said  by 
Lord  Uacdesfield  in  PowOL  y.  Hanhey,  2  P.  Wms.  82,  ''it  is 
against  common  right  that  the  wife  should  have  a  separate  prop- 
erty, the  husband  and  wife  being  in  law  but  one  person,  so  all 
reasonable  intendments  and  presumptions  are  to  be  admitted 
against  the  wife."  In  that  case  the  marriage  settlement  bore  a 
strong  resemblance  to  the  one  now  before  us;  and  after  the 
marriage  the  wife  permitted  her  husband  to  reoeiYe  the  interest 
of  all  her  securities,  without  any  complaint  to  the  debtors  who 
paid  the  moneys  or  to  her  trustee,  and  the  lord  chancellor, 
ihei;efore,  **  intended  that  the  husband  received  the  interest  by 
her  consent,  as  a  gift  from  her;  and  that  the  husband,  acting 
on  that  presumption,  might  have  lived  in  a  more  plentiful  man* 
aer;  the  comfort  whereof  the  wife  must  have  shared  in."    An 
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account  against  the  hasband'a  executors  for  those  moneyB 
therefore,  refused. 

In  Peacock  t.  Monk,  2  Yes.  290,  Lord  Haxdirieke  SMdi 
"  Where  there  is  an  agreement  between  husband  and  wife  be- 
fore maniage,  that  the  wife  shall  have  personal  property  to  her 
separate  use,  she  may  dispose  of  it  by  an  act  in  her  life,  or  will; 
she  may  do  it  by  either,  though  nothing  is  said  of  the  manner  of 
disposing  of  it."  So  in  the  case  of  Origby  t.  Cox^  1  Yes.  617, 
Lord  Hiurdwicke  stated  the  role  to  be,  "  that  where  anytiiing  ia 
settled  to  the  wife's  separate  use,  she  is  considered  as  9k  feme 
9ole,  and  may  appoint  in  what  manner  she  pleases;  and  that  her 
trustees  need  not  join  unless  made  necessary  by  the  instru- 
ment;'* and  that  **  the  wife  might  make  an  appointment  in  fayor 
of  her  husband,  if  fairly  procured  without  improper  influence.'* 
Li  Hulme  t.  Tenant,  1  Bro.  16,  and  in  Pybus  t.  Smiih,  8  Id.  840, 
Lord  Thurlow  followed  the  same  old  rule,  yielding  though  with 
reluctance  to  the  uniform  current  of  authorities.  In  Heady  t. 
Thomaa,  15  Yes.  jun.  595,  Sir  William  Grant  adhered  to  th» 
ancient  rule.  But  in  Sockett  t.  Wray,  4  Bro.  488,  and  in  ^fde 
y.  Price^  8  Yes.  487,  Sir  B.  P.  Arden  resisted  the  hitherto  un- 
broken current  of  decisions;  and  in  MUnea  v.  Btuh,  2  Yes.  jun» 
488,  Whiatler  v.  Neumian,  4  Id.  129,  and  Mores  t.  HuUh,  5  Id. 
692,  Lord  Loughborough  followed  in  this  new  track.  In  Sper-- 
ling  y.  Bochfori,  8  Id.  164,  Bich  y.  CockeU,  9  Id.  869,  and  Jones^ 
T.  Hatria,  9  Id.  497,  Lord  Eldon  vibrates,  and  falters,  and 
doubts,  till  in  the  last  case  he  comes  to  the  hesitating  aTOwal 
that  it  was  **  an  open  question,  and  one  doubtful  and  deserring 
of  a  Teiy  full  review,  whether  the  separate  property  of  Bfeme 
covert  might  be  charged  in  a  different  form  from  that  prescribed 
by  the  instrument.*' 

In  the  subsequent  case  of  Parkes  y.  White,  11  Yes.  jun.  209, 
Lord  Eldon  said  his  mind  was  in  great  distraction  on  the  anV 
ject;  but  he  admitted  that  Lord  Thurlow,  **  in  his  decisions  on 
this  principle,  had  followed  his  predecessors  as  far  back  as  the 
doctrine  can  be  traced;"  and  he  concluded  by  saying:  *'  If  it  be 
asserted  that  this  court  has  now  a  right  to  refuse  to  follow  it,  I 
am  not  bold  enough  to  act  upon  that  position."  The  ante- 
nuptial agreement  or  deed  of  settlement  in  this  case  recites  that 
the  intended  husband  **  has  agreed  not  to  intermeddle  with,  or 
have  any  right,  title,  or  interest,  either  in  law  or  equity,  to^any 
part  of  the  rents,  issues,  profits,  or  proceeds,  of  her  properly, 
real  and  personal;  but  it  is  to  continue,  remain,  and  be  to  her, 
or  to  such  uses  as  are  in  this  deed  of  settlement  expressed.'* 
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The  deed  then  conTeys  all  her  estate,  real  and  perBonal,  to 

Henry  Oruger,  **  in  trust  for  her/'  and,  upon  her  marriage,  to 

the  use  of  such  persons  and  uses,  and  subject  to  such  pro- 

Tisiona  as  she,  with  the  concuxience  of  her  husband,  should  by 

deed^  or  by  will  without  his  consent,  give,  limit,  direct,  and 

appoint.    In  default  of  such  directions,  etc.,  then  in  trust,  to 

permit  her  to  hold  and  enjoy  the  same,  and  receive  and  take  the 

rents,  issues,  and  profits;  and  that  her  receipts  shall  alone  be 

sufficient  discharges  from  time  to  time,  to  the  end  that  the 

same  shall  not  be  subject  to  the  control,  debts,  intermeddliogs, 

or  engagements  of  her  husband,  but  shall  be  to  her  only  use, 

benefit,  and  disposal"    Considering  it  as  a  question  of  con- 

stmction  and  intention  merely,  independent  of  the  adjudged 

cases,  I  am  of  opinion  that  the  fair  and  natural  import  of  the 

deed  is,  that  she  intended  so  to  modify  the  marriage  contract 

as  to  retain  the  entire  right  of  property  in  all  her  estate,  real 

and  personal,  through  the  intervention  of  her  trustee;  and  that 

she  should,  also,  retain  the  sole,  entire,  and  ezclusiYe  right  of 

using  and  disposing  of  it,  as  if  she  were  to  remain  tkfeme  idle. 

We  must  set  out  in  the  argument  with  the  consideration  that 
she  alone  was  absolute  owner  of  all  the  property,  and  had  a 
perfect  right  to  dispose  of  it  as  she  pleased.  And  the  question 
then  is,  how  tax,  if  at  all,  did  she  divest  herself  of  the  estate,  or 
of  her  disposing  power  over  it,  by  the  deed  of  settlement?  In 
my  judgment,  it  would  require  plain  and  express  words  to 
authorize  the  conclusion  that  she  meant  to  lock  up  her  prop- 
erly, or  to  tie  her  own  hands  in  the  use  of  it,  or  to  restrict  her- 
self in  the  mode  of  disposing  of  it.  The  specification  that  she 
might  dispose  of  it  by  deed  or  by  will,  affords  no  necessary  im- 
pUcation  that  she  might  not  do  it  in  any  other  mode  common  to 
every  proprietor.  The  specification  **  by  deed  "  was  probably 
made  with  a  view  to  her  real  estate  only,  and  may  be  deemed 
to  have  been  inserted  at  the  instance  of  the  husband,  because  it 
contains,  perhaps,  an  implied  stipulation  that  she  should  not 
execute  a  deed  without  "  his  concurrence."  And  the  specifica- 
tion ''  by  will "  was  inserted  to  remoTe  all  doubt  as  to  her  right 
to  dispose  of  her  property  in  that  mode,  '^  without  her  hus- 
band's consent."  If  the  terms  of  the  instrument  imposed  any 
restriction  on  her  disposing  power,  it  was  in  favor  of  her  hus- 
band, merely,  to  wit:  that  she  should  do  it  by  deed,  with  the 
concurrence  of  her  husband;  but  if  it  be  considered  as  a  stipu- 
lation in  his  favor  only,  then  it  follows  that  he  may  vraive  it  at 
pleasure  which  he  has  done. 
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That  she  meant  no  more  than  to  deprive  her  husband  of  hii 
marital  rights,  in  regard  to  her  property,  I  think  is  evident 
from  the  very  appropriate  words  in  which  she  has  expressly  de- 
clared her  intention,  to-wit:  **  to  the  end,  that  the  same  (her 
property)  should  not  be  subject  to  the  control,  debts,  intermed- 
dling or  engagements  of  her  husband;  but  should  be  to  her  only 
use,  benefit  and  disposal."  She  was  a  widow,  without  children, 
and  at  a  time  of  life  which  forbade  the  prospect  of  her  haying 
any;  living  in  a  fashionable  style,  with  a  handsome  fortune,  and 
knowing  that  her  intended  husband  had  little  or  no  property; 
and  it  would  indeed  have  been  very  extraordinary,  if  she  had 
designed  to  limit  herself  in  the  use  and  enjoyment,  or  in  the 
mode  of  disposing  of  her  own  proi>erty,  and  least  of  all  ought 
we  to  presume  that  she  meant  to  restrict  herself,  as  to  the  meas- 
ure or  the  manner  of  her  bounty  towards  the  man  who  was  to 
become  the  partner  of  her  joys  and  sorrows.  In  plain  truth, 
she  meant  that  he  should  be  put  upon  his  good  behavior,  and 
that  her  liberality  and  confidence  should  be  regulated  by  his 
merits  as  a  husband. 

My  conclusion,  therefore,  is,  that  the  jus  diaponendi,  retained 
by  Mrs.  Jaques  over  separate  estate,  by  virtue  of  the  deed  of 
settlement,  was  absolute  and  entire;  and  that  she  had  a  right 
and  was  competent,  not  only  to  dispose  of  that  property  for  her 
own  use  and  pleasure,  but  to  supply  the  wants  of  her  husband 
from  that  fund,  and  to  give  him  such  parts  of  it  as  she  chose, 
in  the  same  manner  as  ^e  might  have  done  if  he  had  not  been 
her  husband.  With  difference  only,  that,  as  between  husband 
and  wife,  courts  will  scrutinize  the  transaction  with  a  jealous 
eye,  in  order  to  protect  the  wife  against  undue  influence.  And 
here,  with  great  deference  to  his  honor,  the  chancellor,  and  Sir 
B.  P.  Arden,  Lord  Loughborough  and  Lord  Eldon,  I  cannot 
forbear  to  remark,  that  they  appear  to  lay  more  stress  on  the 
mode  of  appointment  by  the  wife,  than  a  due  regard  to  her  se- 
curity demands.  It  is  difficult  for  me  to  perceive  why  the  undue 
influence  of  the  husband  may  not  be  as  easily  and  successfully 
exerted,  by  inducing  the  wife  to  sign  a  deed,  as  in  procuring 
parol  gifts  or  appropriations  by  her.  For  it  must  be  remembered 
that  such  a  deed  of  appointment  by  a  feme  covert,  of  her  sepa- 
rate estate,  requires  no  judicial  examination  as  to  her  freedom 
of  wUl. 

From  the  evidence  as  to  the  life  and  conduct  of  the  appel- 
lant, John  D.  Jaques,  in  the  character  of  a  husband,  I  thiiJc  it 
due  to  him  to  say,  that  he  sustained  that  character  in  a  credit- 
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Able  manner.  His  conduct  towards  his  mfe  appears  to  have 
been  kind  and  faithful;  and  in  the  charge  and  management  of 
her  property,  so  far  as  it  naturally  deToWed  upon  him  as  her 
agenty  he  conducted  her  affairs  with  prudence  and  discretion. 
His  neighbors  and  domestics  have  been  called  to  disclose  his 
most  unguarded  words  and  actions  in  relation  to  his  wife  and 
her  property;  and  few  men,  indeed,  could  bear  such  an  inqui- 
sition as  he  has  been  subjected  to  with  less  disparagement. 
From  the  charge  of  prodigality  he  stands  perfectly  acquitted; 
the  allegation  of  embezzlement  is  not  proved,  and  I  see  not  the 
slightest  evidence  of  coercion,  restraint,  or  undue  influence  by 
him  over  the  disposing  power  of  his  wife.  The  case  shows  that 
she  lived  after  the  marriage  as  she  had  been  accustomed  to  do 
before,  in  a  style  coixesponding  to  her  fortune;  that  little  more 
than  the  income  of  her  estate  was  exhausted  by  all  her  expenses 
and  liberality.  She  died  without  issue,  and  devised  one  third 
of  her  estate  to  her  husband,  one  third  to  distant  relatives,  and 
one  third  to  her  church.  This  final  distribution  of  her  bounty, 
while  it  evinces  her  gratitude  and  affection  for  her  husband,  also 
shows  the  independent  exercise  of  her  disposing  power.  The 
important  fact  that  she  retained  the  settlement  deed  in  her  own 
possession,  without  ever  complaining  to  her  trustee  or  claiming 
any  protection  from  him  under  it,  although  he  constantly  re- 
sided in  her  neighborhood,  is  strong  evidence  of  the  propriety 
of  her  husband's  conduct,  and  of  her  assent  to  his  acts  in  relation 
to  her  property.  She  seems  to  have  treated  the  deed  of  settle* 
ment  as  a  weapon  or  a  shield,  which  she  kept  in  reserve,  but 
which  happily  she  never  found  occasion  to  use. 

I  am  accordingly  of  opinion  that  there  is  no  just  distinction 
between  the  income  of  her  estate  or  the  interest  on  her  securi- 
ties, and  the  estate  or  principal  from  which  that  income  and 
interest  arose,  in  regard  to  her  power  of  disposal.  Being  mis- 
tress of  her  own  fortune,  she  had  as  perfect  a  right  to  give  it  to 
her  husband,  or  to  the  church,  by  a  voluntaiy  act  in  her  own 
life-time,  as  to  do  it  by  her  will.  As  to  the  mode,  she  was  sub- 
ject to  the  general  law  for  transferring  property. 

In  regard  to  that  part  of  the  decree  which  relates  to  the  lots 
of  ground  bound  by  the  mortgsge,  and  judgment  which  the 
wife  held  against  Christian  M.  Heyl,  the  answer  of  the  appel- 
lant avers,  that  those  securities  were  placed  in  his  hands  by  his 
irife,  with  full  knowledge  of  the  prior  incumbrances  which  had 
been  purchased  up  by  him;  that  she  desired  him  to  do  the  best 
he  could,  and  to  apply  the  proceeds,  both  principal  and  interest. 
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towards  family  expenses  and  the  zepaiis  of  her  estate;  thai 
cordingly,  upon  the  foreolosoze  and  sale,  he  pnxchased  in  the 
mortgaged  premises,  and  took  a  deed  to  himself,  disoomituig 
the  price  from  the  snm  due  on  the  securities;  and  that  he  ad- 
Tanced  his  own  money  to  an  equal  amount,  in  lieu  thereof, 
toward  the  support  of  the  family,  pursuant  to  his  wife's  diree> 
tions. 

[Here  the  testimony  of  witnesses  was  examined.] 

I  think  the  cTidence  is  unsufficient  to  show  that  the  renewal  of 
the  lease  for  the  lot  in  Murray  street,  in  the  name  of  John  D. 
Jaques,  was  procured  by  the  money  of  his  wife.  The  fact  is 
denied,  and  the  proof  rests  on  yague  surmise.  But  if  it  were  so, 
then  the  acknowledgments  of  Urs.  Jaques  are  CTidence,  that 
he  had  accounted  to  her  satisfaction.  The  subsequent  sale  of 
that  leasehold  estate  by  John  D.  to  Bobert  Jaques,  therefore, 
stands  unimpeached,  and  subject  to  no  trust. 

There  is  no  doubt  of  the  rule,  that  a  trustee,  without  the 
previous  consent  of  his  cestui  que  trust,  cannot  speculate  for  his 
own  benefit,  by  purchasing  with  the  trust  funds.  Such  pur- 
chase inure  to  the  benefit  of  ceshii  que  trust.  But  this  means 
no  more  than  that  the  cestui  que  trust  may,  at  his  election,  either 
affirm  such  speculating  purchase,  and  charge  his  trustee  with 
the  money  so  expended,  or  he  may  insist  on  holding  the  land 
for  his  own  benefit,  and  credit  his  trustee  for  the  price  paid.  A 
view  of  the  whole  evidence  in  this  case,  I  think,  warrants  the 
conclusion,  either  that  Mrs.  Jaques,  when  she  placed  those 
securities  in  the  bands  of  her  husband  for  collection,  agreed 
that  he  might  purchase  in  the  mortgaged  lots  for  his  own  benefit, 
accounting  to  her  in  family  exi>enses  for  the  price,  or,  that 
subsequent  to  the  purchase  by  the  husband,  as  her  agent,  and 
with  a  full  knowledge  of  the  transaction,  she  elected  to  affirm 
the  sale  to  her  husband,  for  his  own  benefit,  and  thereby  waived 
her  claim  to  the  lots  as  cestui  que  trust.  Upon  either  supposi* 
tion  the  equity  now  claimed  in  regard  to  those  lots  is  rebutted. 

If  a  married  woman  be  permitted  under  a  settlement  to  act 
as  a  feme  sole,  in  regard  to  her  property,  it  is  perfectly  reason- 
able that  her  acts,  declarations  and  confessions,  freely  made» 
should  be  allowed  to  have  the  same  effect  in  regard  to  the  rights 
and  interests  of  others,  as  if  she  were  in  reality,  a  feme  sole. 
Here  it  is  proved  by  two  witnesses,  that  Mrs.  Jaques  delivered 
the  bond  and  mortgage,  etc.,  to  her  husband,  and  told  him  to 
do  the  best  he  could  with  them,  and  to  apply  the  avails  to  the 
support  of  the  family,  and  in  repairs  and  improvements  of  her 
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•«8tate,  and  that  she  afterwards  pointedly  acknowledged  tliat  he 
had  foredoeed  the  mortgage,  and  had  purchased  in  the  lots  for 
himself,  and  that  he  had  acooonted  to  her  for  the  avails  of  those 
^securities  in  a  satisfactoiy  manner;  that  the  lots  belonged  to  her 
husband,  and  she  had  no  claim  to  them.    Now  suppose  th^ 
had  not  been  husband  and  wife;  and  the  same  facts  had  oc- 
cuned  between  them,  could  there  be  a  doubt  that  she,  and  all 
persons  claiming  under  her,  would  be  barred  of  any  claim  to 
those  lots?    ScTeral  witnesses  swear  that  she  repeatedly  de- 
clared that  her  household  establishment,  and  all  her  family  ex- 
penses, were  supported  and  paid  out  of  her  estate,  according  to 
the  mutual  understanding  between  herself  and  her  husband 
prerious  to  her  marriage.    And  this  arrangement  so  probable 
and  so  reasonable  accords  with  all  her  subsequent  life  and  con- 
duet.     It  is  true  that  such  an  agreement  was  reyocable  at  her 
pleasure,  and  if  she  had  insisted  upon  her  strict  legal  rights, 
her  husband  was  bound  to  maintain  her,  at  his  own  expense, 
but  certainly  not  in  such  a  sfyle  as  she  chose,  and  had  been 
accustomed  to. 

His  honor,  the  chancellor,  says,  "the  defendant  ought  to  be 
precluded  by  his  deed  of  settlement  from  claiming  any  part  of 
his  wife's  estate,  founded  on  any  parol  agreement  or  gift  of  the 
wife,  and  he  sets  up  no  other;"  and,  **  to  allow  the  husband  to 
set  up  contemporaiy  or  subsequent  parol  agreements,  confes- 
sions or  gifts,  would  be  allowing  him  to  contradict  and  defeat 
the  settlement."  This  was  a  proper  inference  and  deduction 
from  the  rule  of  equity  and  principle  of  construction  adopted 
by  the  chancellor,  to  wit:  that  '*  her  disposition  of  the  property 
was  to  be  by  deed  in  concurrence  with  her  husband,  or  by  will 
without  it;  and  that  her  receipts  were  to  be  alone  snflScient 
discharges,  from  time  to  time,  of  her  title  to  the  rents,  issues 
and  profits."  But  constrained  as  I  am  to  differ  in  judgment 
from  his  honor,  the  chancellor,  in  that  cardinal  principle  and 
role  of  construction,  the  consequences  of  his  position  on  that 
point  do  not  stand  in  my  way.  If ,  as  I  contend,  the  wife  had 
an  unlimited  disposing  power  over  her  separate  estate,  with  the 
single  qualification  that  perhaps  she  could  not  conyey  her  inter- 
est in  her  lands  without  the  concurrence  of  her  husband,  then 
it  follows  that  there  is  no  repugnance  between  her  ''parol 
agreements,  confessions  or  gifts,"  and  the  deed  of  settlement; 
nor  do  they  "  contradict  or  defeat"  that  settlement.  The  ap- 
pellants claim  under  her  as  a/eme  sole;  and  all  the  admissions, 
parol  agreements,  and  gifts  which  she  was  competent  to  make. 
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are  obligatoiy  upon  them.  She  had  power  to  consent,  by  parol, 
that  her  hasband  should  not  only  receive  her  income,  but  also 
coUect  her  debts;  and  when  the  moneys  were  in  his  hands,  she 
had  an  equal  right  to  direct  by  parol  the  application  of  them  to 
the  sapport  of  the  family,  to  the  payment  of  debts  due  from 
her;  or  she  might  in  the  same  manner  give  the  money  to  him 
or  to  whom  she  pleased;  and  after  such  application  was  actually 
made,  those  acts  were  irrevocably  binding  on  her,  and  all  claim- 
ing under  her.  She  had  as  perfect  a  right  to  give  money  to  her 
husband,  as  to  give  it  *'for  building  a  church  at  Bahway.'* 
Such  gifts  were  perfected  by  delivexy  only;  and  her  admission 
that  she  made  such  gifts  or  appropriations  is  as  valid  in  the  one 
case  as  in  the  other. 

My  opinion  therefore  is,  that  the  decree  ought  to  be  reversed. 
This  being  the  opinion  of  a  majoriiy  of  the  court  (Aubtdi,  Nona 
and  SwABT,  senators,  dissenting),  it  was  so  ordered. 


niifl  it  one  of  the  lesdmg  eaaes  in  this  oonatry  on  the  qiieitioa  of  m  ^ 
lied  woman's  power  over  her  aepezate  or  trost  pruperty.  The  sabjeet  is  dis- 
ggwed  m  a  note  to  another  leeding  oeee  on  this  tqpiot  Bwimgy,  Smkkf  6  Am. 
Deo.  5S7»  where  the  prindpel  ease  is  notioed. 


CASES 


IK  TBS 


COURT  OF  CHANCERY 


ov 


NEW   YORK. 


Gardner  v.  Astor. 

18  Joan.  Ob.  63.] 

isa  OF  MoBTOAOE.— Where  the  owner  of  an  equity  of  redemption  paya 
o£Fthe  mortgage,  and  takea  an  aasigmnent  of  it  to  himaelf,  it  becomea . 
merged  in  the  legal  title  and  is  eztingniahed,  unless  it  appears  that  there 
is  some  beneficial  interest  in  keeping  it  distinct. 

Bill  for  the  foreclosure  of  a  mortgage.  On  the  eleventli  of 
December,  1806,  one  Winter,  having  theretofore  purchased  and 
become  tbe  owner  of  the  title  of  the  mortgagor  in  certain  mort- 
gaged premises,  paid  the  mortgage  and  took  an  assignment 
thereof,  thus  uniting  the  legal  and  eqoitable  estates  in  himself. 
On  the  tenth  of  January,  1811,  he  sold  and  conveyed  the  prem- 
ises to  the  defendant,  with  full  covenants,  and  the  deed  was 
duly  recorded  Januaiy  15, 1811.  On  the  sixth  of  March,  1810, 
Winter  assigned  the  mortgage  to  the  plaintiffs  testator  as 
security  for  a  certain  bond,  dated  January  22,  1810.  The 
assignment  was  not  acknowledged  until  January  28, 1811,  and 
was  not  recorded.  The  answer  averred  that  the  defendant  pur- 
chased for  a  good  and  valuable  consideration,  without  any 
knowledge  or  suspicion  of  the  assignment  of  the  mortgage  to 
the  plaintiff's  testator,  with  an  assurance  from  Winter  that  there 
was  no  incumbrance  on  the  premises,  and  in  the  full  belief  that 
Winter  had  a  good  title.  The  defendant  further  averred  his 
belief  that  the  assignment  of  the  mortgage  was  in  fact  executed 
subsequently  to  the  defendant's  deed. 

The  cause  was  heard  on  the  bill  and  answer. 

D.  B.  Ogden,  for  the  plaintiff. 
Airisan,  for  the  defendant. 

Am.  Dbo.  Vol.  Vm— 10 
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ExNTy  Chanoellor.  This  cause  is  brought  to  a  hearing  upon 
the  bill  and  answer,  and  I  am,  therefore,  to  take  the  answer  aa 
true. 

Winter,  in  December,  1801,  purchased  the  equity  of  redemp- 
tion in  the  mortgaged  premises,  and  he  shortly  afterwards  paid 
off  an  outstanding  mortgage,  and  took  an  assignment  of  it,  and 
thereby  united  in  himself  the  legal  and  equitable  estates,  or  the 
whole  interest  in  the  land.  The  question  is,  whether  the  incum- 
brance was  not,  by  that  act,  extinguished. 

In  Ibrbea  v.  MoffaU,  18  Yes.  jun.  884,  a  mortgagee  of  land 
afterwards  took  the  equity  of  redemption  by  will,  and  it  was 
held  to  be  a  question  of  intention,  declared  or  presumed, 
whether,  in  taking  the  estate,  he  meant  the  charge  to  sink  into 
it  or  to  continue  distinct  from  it.  The  charge,  said  the  master 
of  the  rolls,  had  always  been  held  to  merge,  when  it  was  indif- 
ferent to  the  party  in  whom  the  interests  had  united  whether 
the  charge  should  or  should  not  sink.  In  the  present  cafte,  the 
intention  of  Winter  was  to  extinguish  the  mortgage.  It  was 
paid  off  by  him,  and  it  was  many  years  after  that  redemption 
before  he  undertook  to  sell  and  assign  the  mortgage  as  a  sub- 
sisting incumbrance.  I  am  very  apprehensiye  that  the  sale  or 
assignment  was  made  with  unwarrantable  views.  It  bears  date, 
indeed,  in  March,  1810,  but  it  waa  not  acknowledged  until 
after  the  sale  of  the  land  to  the  defendant,  in  January,  1811 » 
for  a  full  price,  and  with  full  coTenants  of  warranty.  The  an* 
swer  avers  a  belief  that  the  assignment  was  subsequent  to  the 
deed  to  the  defendant,  and  there  is  no  proof  to  show  when  the 
assignment  was  actually  made. 

There  is  no  reason  appearing  from  the  case,  why  the  two 
estates  should  have  been  kept  distinct  in  the  hands  of  Winter, 
and  we  have  seen  to  what  abuse  it  may  lead.  Unless  some 
beneficial  interest  for  keeping  up  the  distinotion  clearly  ap- 
pears, we  ought  rather  to  adopt  the  ordinary  and  natural  con- 
clusion, that  when  the  owner  of  the  equity  of  redemption  pays 
off  a  subsisting  mortgage,  he  does  it  to  exonerate  his  estate. 
We  ought,  as  a  general  rule,  to  follow  the  principle,  that  in 
the  union  of  the  equitable  and  legal  estates  in  the  same  person, 
the  former  is  merged  and  extingmshed. 

Bill  dismissed,  with  costs. 

See  note  to  HUd^eoeb  v.  ffarrkigiom,  6  An.  Bea  229,  where  tlie  mbjeot  of 
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Demabbst  v.  Wtnkoop. 

(8  Jon.  Ob.  119.] 

Equitt  of  HaDUPTiOK,  WHXN  Babbid.— Except  where  a  mortgagor  it  iiii> 
der  a  disability,  aa  provided  in  the  itatnte  of  limitations,  twenty  yeactT 
poieerion  by  the  mortgagee^  without  any  aoooimt  or  acknowled^pnent  of 
the  moftgage,  bars  the  eqnity  of  redemption. 

iSmooMSBPrm  Bisabilitzes  not  Bboabdxd.— A  party  can  only  avaO  himself 
of  disabilities  existing  when  the  right  of  action  first  acomed,  and  there- 
fore cannot  take  advantage  of  successive  disabilities  which  are  not  re- 
garded in  the  constniotion  of  the  statute  of  limitations. 

HoBTQAOB  BT  WiFB  FOB  Husband's  Debt.—A  wifc  may  mortgage  her  sepa- 
rate property  for  her  husband's  debt,  withapdwer  of  sale  in  case  ol 
default,  and  a  sale  under  such  a  power,  pursuant  to  law,  will  bar  her 
right  of  redemption,  particularly  in  favor  of  subsequent  bona  JUU  pur- 
chasers, without  notice  of  any  outstanding  equity. 

Salb  ukdkb  Powbb,  REOULABrnr  of.  — Where  mortgaged  premises  were 
sold  at  auction,  pursuant  to  statute,  by  the  executors  of  the  mortgageoi 
under  a  power  in  the  mortgage,  and  the  only  deed  produced  was  one 
dated  nineteen  years  afterwards,  it  was  held  that  it  would  be  presumed 
that  the  sale  was  regular,  that  a  deed  was  mAde  at  the  time  and  lost, 
and  that  the  deed  produoed  was  exeented  merely  for  greater  caution. 

Bill  for  the  redemption  of  certain  mortgaged  premises.  The 
facts  were:  The  premises  in  question  were  devised  to  Hannah 
Banta,  wife  of  Wiert  Banta^  by  her  father.  On*  March  29, 
1771;  Wiert  Banta  and  Hannah,  his  wife,  mortgaged  the  said 
premises  to  Gabriel  Ludlow  to  secure  a  debt  of  three  hundred 
pounds.  The  mortgage  contained  the  usual  power  of  sale  in 
case  of  default,  and  directed  the  overplus,  if  any,  to  be  paid  to 
Wiert  Banta.  No  part  of  the  principal  or  interest  was  ever 
paid  by  the  mortgagors.  The  mortgagee  died  December  20, 
1773,  and  his  son,  Daniel  Ludlow,  became  possessed  of  the 
mortgage  as  heir,  devisee,  or  legal  representative.  Wiert 
Banta  and  his  wife  had  three  children:  Hannah,  who  died 
•during  the  revolutionary  war  vnthout  issue;  Frances,  married 
to  Nicholas  Nagel,  and  still  living;  and  Catharine,  who  died  in 
1782,  leaving  the  plaintiff,  Hannah,  her  only  child,  who  was 
then  about  one  year  old,  and  who  at  the  age  of  nineteen  mar- 
jried  the  plaintiff,  John  Demarest.  Hannah  Banta,  wife  of 
Wiert  Banta,  died  in  1786. 

On  May  7,  1788,  Wiert  Banta  and  Nicholas  and  Frances 
N^agel  (who  was  described  as  the  only  child  of  Wiert  Banta) 
•oonv^ed  the  premises  in  fee  to  Daniel  Ludlow,  with  oovenanta 
against  all  incumbrances  except  the  mortgage,  the  said  Daniel 
Ludlow  covenanting  that  no  action  should  be  brpught  against 
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W.  Banta  or  his  heirs  for  the  money  secured  by  said  mortgagOp 
it  being  kept  on  foot  only  to  protect  the  title.  On  August  1, 
1791  y  the  executors  of  Gilbert  Ludlow,  deceased,  after  adver- 
tising notice  of  the  sale  as  required  by  statute,  sold  the  premises 
at  public  auction  pursuant  to  the  power,  in  the  mortgage,  and 
Daniel  Ludlow  became  the  purchaser.  It  did  not  appear 
whether  any  deed  was  made  at  the  time  or  not,  but  a  deed  was 
produced,  dated  April  2, 1810,  from  the  surviving  executor  to 
Daniel  Ludlow.  Daniel  Ludlow  was  in  actual  possession  of 
the  premises  from  the  date  of  the  deed  to  him  from  Wiert 
Banta  and  Nicholas  Nagel  and  wife  to  May  17, 1790,  when  by  a 
deed  reciting  that  he  was  seised  of  the  premises  in  fee,  he  con- 
veyed to  one  Stuyveeant,  who  afterwards  sold  and  conveyed  the 
same  to  the  defendant,  Wynkoop,  for  a  valuable  consideration, 
the  said  Wynkoop  having  no  notice  of  any  outstanding  right  or 
equity  in  the  plaintiffs.  The  plaintifls  claimed  the  equity  of 
redemption  of  a  moiety  of  the  premises. 

D.  B.  Ogden  and  8.  Jones,  jun.,  for  the  plaintiffs,  inmsted 
that  the  right  of  the  plaintiff,  Hannah,  was  not  barred  by  the 
statute  of  limitations,  she  having  been  constantly  under  disabil- 
ity, citing  Smiih  v.  BurHs,  9  Johns.  174,  181;  2  Yem.  377; 
Prec.  in  Ch.  116. 

Hdriaonf  T.  A.  Emmei  and  Stoeson^  for  the  defendants, 

KniT,  Chancellor.  This  is  a  suit  to  redeem  a  mortgage,  exe- 
cuted as  early  as  1771.  Persons  claiming  an  estate,  in  fee, 
under  the  mortgage,  have  been  in  possession  of  the  mortgaged 
premises  since  May,  1788,  or  twenty-one  years  before  the  filing 
of  the  bill.    Several  objections  have  been  taken  to  the  suit 

1.  The  length  of  possession  is  set  up  and  relied  upon,  in  the 
answer,  as  a  bar  to  the  claim.  It  is  a  well-settled  rule  that 
twenty  years'  possession  by  the  mortgagee,  without  account  or 
acknowledgment  of  any  subsisting  mortgage,  is  a  bar  to  a  re- 
demption, unless  the  mortgagor  can  bring  himself  within  the 
proviso  in  the  statute  of  limitations.  This  proviso  saves  the 
rights  of  iniauia,  feme  coverts^  etc.,  if  they  bring  their  action 
within  ten  years  after  iheir  disability  is  removed.  The  analogy 
between  the  right  to  redeem  in  this  court  and  the  right  of  entry 
at  law  is  presumed  complete  and  entire  throughout,  so  that  the 
mortgagor  who  comes  to  redeem,  after  the  twenty  years,  must 
show  himself  vnthin  one  of  the  exceptions  that  would  save  his 
entry  or  ejectment  at  law;  and  he  must,  likewise,  show  that  he 
kad  filed  his  bill  within  ten  years  after  his  disability  ceased. 
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The  oases  which  I  have  looked  into,  and  to  which  I  now  refer, 
are  uniform  in  support  of  this  just  and  necessary  rule;  and  the 
construction  of  the  statute  is  the  same  here  as  at  ]aw.  The 
same  limitations  are  adopted,  with  the  allowance  of  the  same 
time  for  disabilities;  Jenner  ▼.  Tracy,  8  P.  Wms.  287,  note; 
Belch  T.  Harvey,  Id.  and  in  app.  No.  12  to  Sugdeii's  Law  of 
Tendors,  8d  ed.;  Lord  Eenjon,  in  Bonny  v.  B'yigard,  cited  in 
17  Yes.  jun.  99;  Lord  Camden,  in  3  Bro.  639,  note';  Anon.  3 
Atk.  813;  Aggar  t.  Bickerell,  Id.  225;  Lord  Bosslyn,  in  LytUm 
V.  LytUm,  4  Bro.  458;  Hodh  v.  BaUy,  1  Yes.  &  B.  536;  Beeks 
V.  Posileihwaite,  Cooper's  Eq.  161;  Bairon  v.  Martin,  Id.  189; 
Moor  T.  Cable,  1  Johns.  Ch.  385. 

In  this  case,  Daniel  Ludlow,  who  claimed  the  mortgage,  took 
a  deed  in  fee,  on  the  seyenth  of  May,  1788,  from  Banta,  one  of 
the  mortgagors,  and  from  Nagel  and  his  wife,  who  was  one  of 
the  heirs  of  Banta's  wife,  the  other  mortgagor.  From  that  time 
we  are  to  consider  the  representative  of  the  mortgagor  in  pos- 
session claiming  to  hold  the  land,  not  in  trust  or  mortgage,  but 
adversely,  and  in  his  own  right.  At  that  time  the  plaintiff, 
Hannah  Demarest,  was  an  infant  of  the  age  of  seven  years,  and 
entitled  to  all  the  equity  of  redemption  which  she  now  sets  up. 
She  was  of  age  in  1802,  and  her  bill  was  not  filed  until  1815;  so 
that  not  only  twenty  years  had  elapsed  since  the  mortgagee's 
possession,  but  the  ten  years  since  her  disability  of  infancy 
ceased.  She  had  then  lost  her  equity  of  redemption  by  lapse 
of  time.  It  is  true  she  had  not  bad  twenty  full  years  free  of  dis- 
ability to  redeem,  but  she  has  hod  ten  years  free  of  disability, 
and  more  than  twenty  years  in  the  whole  have  elapsed,  and  this 
is  all  that  the  statute  allows.  For  this  purpose  I  may  refer  to 
the  observations  which  I  made  in  the  supreme  court  in  the  case 
of  Smith  V.  BurtiSy  9  Johns.  181,  and  which  appear  to  me  to  be 
founded  on  a  sound  construction  of  the  statute  of  limitations. 
TLe  party  has,  in  every  event,  twenty  years  to  make  his  entiy; 
and  if  under  disability  during  any  part  of  that  time,  he  has  ten 
yeurs,  and  no  more,  after  the  disability  ceases.  It  may  so  hap- 
pen that  the  twenty  years,  and  more,  wiU  elapse  during  the 
disability,  and  then  ten  years  will  be  afterwards  allowed  cumu- 
latiTcly;  or  the  disability  may  cease  so  far  vdthin  the  period 
of  the  twenty  years  as  to  allow  of  only  twenty  years  in  the 
whole,  though  part  of  that  period  be  covered  by  the  disabilily. 
This  construction  does  not  give  to  persons  laboring  under  dis- 
ability the  same  number  of  years  after  they  become  of  compe- 
tent ability,  as  it  allows  to  other  persons  who  were  under  no 
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9ach  disability.  Sueh  is  the  policy  and  the  Texy  language  of" 
the  statute,  for  it  did  not  mean »  as  in  the  case  of  the  limitatioii 
of  j)er8onal  actions,  that  the  party  should,  at  all  events,  havtf 
the  full  period  of  time  after  the  disability  had  ceased,  because 
the  words  of  the  act  are  explicit  that  the  extension  of  the  time 
of  making  the  entzy  beyond  the  twenty  years  is  in  no  cases  to 
exceed  ten  years  after  the  disability  is  removed.  This  is  also- 
the  amount  of  the  doctrine  contained  in  the  case  of  Doe^  ex  dem. 
Oeorge,  and  Frances,  hia  wife,  t.  Jeason,  6  East,  80,  for  there 
the  whole  period,  from  the  time  that  the  right  descended  or  ac- 
crued, to  the  time  of  bringing  the  suit,  was  but  twenty-seven 
years,  and  above  eight  of  the  first  years  of  that  time  had  been 
consumed  by  an  acknowledged  disability;  yet  the  right  of  entry 
was  held  to  be  tolled  by  the  lapse  of  time. 

In  the  case  of  Bdch  v.  Marvey,  one  of  the  cases  above  ref  erred 
to,  the  cause  was  ended  by  consent  of  parties  after  argument; 
but  Lord  Talbot,  who  had  studied  the  case  thoroughly,  then 
observed  that  if  he  had  made  a  decree,  his  opinion  would  have* 
been,  that  after  the  disability  of  infancy  was  removed  the  time 
fixed  for  prosecuting  in  the  proviso,  which  is  ten  years,  should 
also  have  been  observed.  The  proviso,  as  he  said,  contained 
an  exception  of  several  cases  out  of  the  purview  of  the  statute, 
and  if  the  parties  at  law  would  avail  themselves  of  the  proviso, 
they  must  take  it  under  such  restrictions  as  the.  legislature  hath 
annexed  to  it,  and  that  is,  to  sue  within  ten  years  after  the  im- 
pediment ceases.  Lord  Talbot  also  adds:  ''  Why  should  not 
the  same  rule  govern  in  equity  9  I  think  there  is  great  reason 
that  it  should.  The  persons  who  are  the  subject  of  the  proviso 
are  not  disabled  from  suing;  they  are  only  excused  from  the 
necessity  of  doing  it  during  the  continuance  of  a  legal  impedi- 
ment; therefore,  when  that  difficulty  is  removed,  the  time  al- 
lowed for  their  further  proceeding  should  be  shortened.  If 
they  would  excuse  a  neglect  under  the  first  part  of  the  proviso, 
should  they  not  do  it  upon  the  terms  on  which  such  excuse  i» 
given  ?  " 

But  another  difficulty  may  be  stated  in  this  case:  During  the 
infancy  of  the  plaintiff  a  second  disability  ensued,  by  means  of 
her  marriage;  and  it  has  been  made  a  question  whether  a  suc- 
cession of  disabilities,  thus  closing  on  each  other,  cau  be  per- 
mitted as  an  excuse  within  the  statute.  Upon  one  construction, 
she  would  have  the  whole  period  of  her  coverture,  and  ten 
jears  afterwards. 

I  am  clearly  of  the  opinion  that  the  parly  can  only  avail  him« 


Deo.  1817.]  Dekabest  t;.  Wtneoop.  471 

self  of  the  diaabilities  existing  when  the  right  of  action  first 
accrued.  If  seviBral  disabilities  exist  together  at  the  time  the 
right  of  action  accraes,  the  statute  does  not  b^gin  to  run  until 
the  party  has  snrriTed  them  all:  1  Plowd.  375.  But  the  case 
of  Doe  y.  Jesson^  alxeadj  referred  to,  is  an  authority  to  show 
that  cumulative  disabilities  cannot  be  allowed.  There  the  dis- 
seisin happened  when  the  right  owner  was  an  infant;  and  be 
died  in  infancy,  leaving  his  infant  sister  his  heir;  and  the 
court  of  K.  B.  held  that  she  was  bound,  notwithstanding  her 
infancy,  to  bring  the  ejectment  within  ten  years  after  the  death 
of  her  brother,  as  more  than  twenty  years  had,  in  the  whole, 
elapsed  since  the  death  of  the  person  last  seised. 

The  policy  of  the  statute  of  limitations  is,  to  quiet  posses- 
sion, and  extinguish  dormant  claims.  There  is  much  wisdom 
in  the  general  provision,  and  though  courts  of  equity  are  not 
vrithin  the  letter  of  those  statutes,  they  have  generally  followed 
the  rule,  and  held  that  equitable  rights  concluded  by  the  same 
bar,  and  subject  to  the  same  exceptions.  If  there  are  instances 
to  the  contrary,  they  are  special  cases,  as  those  of  direct  trusts, 
or  as  that  of  Bond  v.  Eopkina,  1  Sch.  &  Lef.  413,  where  lapse  of 
time  v^as  attempted  to  be  set  up  manifestly  against  conscience, 
or  when  there  is  fraud  in  the  transaction:  1  Johns.  Ch.  694.  If 
disability  could  be  added  to  disability,  claims  might  be  pro- 
tracted to  an  indefinite  extent  of  time,  and  to  the  great  injuiy 
and  oppression  of  the  country.  According  to  an  expression  of 
Lord  Eldon:  "  a  right  might  travel  through  minorities  for  two 
centuries.''  It  would  be  impolitic,  as  well  as  contrary  to  estab* 
lished  rule,  to  depart  from  the  plain  meaning  and  literal  expres- 
sion of  the  proviso  in  the  statute  of  limitations.  We  cannot 
well  misapprehend  the  meaning  of  the  legislature.  The  party 
bringing  himself  within  the  proviso  must  be,  '*  at  the  time  such 
right  or  title,  first  accrued,  within  the  age  of  twentj-one  years, 
feme  covert,  insane,  or  imprisoned,"  and  he  must  bring  his 
action  within  ten  years  after  such  disability  removed. 

The  case  of  Ikiger  v.  Hie  CommonioeaUh,^  Mass.  182,  is  another, 
and  a  very  weighty  decision,  on  this  point.  The  plaintiff  was 
an  infant,  and  before  the  termination  of  her  infancy,  the  disa- 
bility of  coverture  occurred;  but  the  supreme  court  of  Massa- 
chusetts held  that  the  latter  disability,  not  existing  when  the 
right  first  accrued,  was  not  vrithin  the  proviso,  and  that  the 
party  was  bound  to  have  brought  her  writ  within  the  given 
time,  after  the  first  disability  had  ceased.  The  supreme  court 
of  Connecticut  did,  indeed,  iu  the  case  of  Ealon  v.  Sandford,  2 
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Day,  523,  recognize  a  right  which  had  floated  through  excessive 
disabilities  for  near  sixty  years.  But  no  reasons  of  the  court  are 
assigned  in  the  case,  and  the  decision  itself  afterwards  dis- 
reg<urded,  and  the  question  treated  as  an  open  one  by  the  sn* 
preme  court  of  the  same  state,  under  a  new  organization  of  the 
court  in  the  case  of  Btiah  t.  Bradley,  4  Day,  298.  In  the  last 
case  there  was  no  decision  upon  the  point;  but  I  may  refer  to 
the  decision  of  one  of  the  judges,  Mr.  Justice  Smith,  vindicat- 
ing the  construction  given  in  6  East,  by  a  plain  and  unanswera- 
ble argument. 

The  construction  which  excludes  from  the  benefit  of  the 
proviso,  in  all  our  statutes  of  limitations,  successive  or  cumula- 
tive disabilities,  is  within  the  reason  and  spirit  of  the  decision 
in  the  celebrated  case  of  Stowd  v.  Zouch,  Plowd.  853.  The 
principle  of  tl^at  case  decidedly  governs  this  question;  and 
for  the  purpose  of  showing  this  it  may  not  be  amiss  to  give  a 
short  review  of  it.  Stowel,  being  seised  in  fee  of  certain  lands, 
was  disseised  by  Zouch,  who  levied  a  fine  with  proclamations. 
Three  years  afterwards  Stowel  died,  without  entry  or  claim  to 
avoid  the  fine,  leaving  bis  heir-at-law  an  infant  of  the  age  of 
six  years.  The  infant  made  no  claim  during  his  minority,  but 
entered  within  one  year  after  he  come  of  age.  It  was  determined 
by  a  great  majority  of  the  judges  in  the  exchequer  chamber, 
after  several  solemn  arguments,  for  the  case  was  argued  twice 
in  the  C.  B.  and  twice  in  the  exchequer  chamber  before  all  the 
judges  of  England,  that  the  demandant  was  barred  by  reason 
of  not  making  his  claim  before  the  expiration  of  the  five  years, 
which  had  begun  to  run  in  the  time  of  his  ancestor,  and  expired 
in  the  time  of  his  infancy.  No  point  was,  perhaps,  ever  more 
fully,  ably  and  profoundly  argued.  This  discussion  was  aided 
by  illustrations  drawn  from  reason,  convenience,  x>olicy,  prece- 
idents,  and  the  principles  of  the  common  law;  in  short,  it  was 
Adorned  by  all  the  learning  and  eloquence  of  Westminster  hall. 
'The  argument  and  decision  established  the  doctrine  that  the 
exceptions  in  the  statute  of  fines  of  4  Hen.  Yin.,  in  favor  of 
infants  and  others,  extends  only  to  such  infants,  etc.,  to  whom 
the  right  accrued  or  who  actually  possessed  a  right  when  the 
fine  was  levied,  and  that  no  such  right  had  at  that  time  de- 
scended or  accrued  to  the  demandant,  for  his  ancestor  was  then 
alive;  that  the  circumstance  of  the  demandant  being  an  infant 
when  his  ancestor  died  was  of  no  avail,  because  the  exception 
in  the  statute  gave  the  excuse  of  infancy  to  those  only  to  whom 
a  right  first  accrued,  or  who  had  a  right  at  the  time  of  the  fine 


Deo.  1817  ]  Demajiest  v.  Wynkoop.  473 

levied,  and,  therefore,  that  the  plea  of  infancy  did  not  apply  to 
the  case;  that  no  new  right  accrued  after  the  fine  was  levied,  as 
the  demandant's  title  was  as  heir  to  his  ancestor,  in  whom  the 
right  attached  when  the  fine  was  levied;  that  public  tranquillity 
was  more  to  be  favored  than  the  nonage  of  an  infant,  and  that 
if  infanqr  closing  on  infancy  was  to  be  allowed  in  succession, 
« the  matter  might  possibly  be  delayed  many  hundred  years;" 
that  the  statute  intended  to  limit  a  certain  time  for  the  first 
right,  and  which  was  not  to  be  exceeded  by  exposition  or  equity, 
though  particular  persons  might  suffer  by  it;  **  that  the  public 
repose  was  more  to  be  regarded  than  the  private  convenience  of 
any  particular  person,  whether  he  be  an  infant,  or  of  unsound 
mind,  or  in  other  degree;*'  that  if  a  disability  terminates,  and  a 
party,  vnthin  one  month  thereafter,  becomes  disabled  by  a  new 
disability,  as  imprisonment,  unsound  mind,  etc.,  and  so  contin- 
ues all  the  five  years,  or  if  at  the  end  of  the  first  month  of  the 
five  years  he  dies,  leaving  an  infant  heir,  the  statute  continues 
to  run,  notwithstanding  the  subsequent  disability. 

The  great  principle  of  this  case,  that  this  disabilily  within 
the  proviso  must  exist  when  the  right  of  entxy  accrues,  and  that 
a  subsequent  disability  is  of  no  account,  was  recognized  and 
confirmed  in  Doe  v.  Jones,  4  T.  B.  800.  Lord  Eenyon  said  thuh 
one  uniform  construction  of  all  the  statutes  of  limitation  had 
prevailed  down  to  that  moment,  and  that  it  would  be  mischiev- 
ous to  refine  and  to  make  nice  distinctions  between  the  cases  of 
Yoluntaiy  and  involuntary  disabilities  (as  one  of  the  counsel 
without  any  sufficient  warrant  had  attempted),  but  in  both 
cases  when  the  disability  is  once  removed  the  time  begins  to 
run."  It  runs,  said  anoilier  of  the  judges,  notwithstanding  any 
subsequent  disability,  either  voluntary  or  involuntaxy.  The 
case  of  Doe  v.  Shane,  M.  28,  Geo.  m.,  cited  in  the  note  to  4 
T.  B.  306,  is  also  a  very  strong  case  on  this  point.  The  plaint- 
iff, against  whom  a  fine  was  set  up  in  bar,  was  of  sound  mind 
when  the  fine  was  levied,  but  he  became  insane  about  two  years 
afterwards;  and  the  question  was  whether  the  time  continued 
to  run  against  him  while  he  was  in  that  state.  Erskine,  for  the 
plaintiff,  found  the  current  of  authorities  so  strong  against  him 
that  he  would  not  pretend  to  argue  the  question,  and  the  K.  B. 
said  the  point  was  tck>  plain  to  be  disputed,  and  the  rule  for 
nonsuit  was  made  absolute. 

The  doctrine  of  any  inherent  equity  creating  an  exception  as 
to  any  disability,  where  the  statute  of  limitations  creates  none, 
has  been  long,  and,  I  believe,  uniformly  exploded.     General 
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words  in  the  statute  must  receive  a  general  construction;  and 
if  there  be  no  express  exception,  the  court  can  create  none.  It 
was  agreed  without  contradiction  in  Siowd  y.  Zbuch,  Plowd. 
369  b,  871  b,  that  the  general  provision  in  the  statute  of  fines 
would  have  barred  infants  femes  covert,  and  the  other  persons 
named  in  the  proviso  equally  with  persons  under  no  disability^ 
if  they  had  not  been  named  in  the  exception  or  saving  clause. 
So  in  Dupleix  v.  DeBoven,  2  Yem.  540,  the  lord  keeper  thought 
It  very  reasonable  that  the  statute  of  limitations  should  not  run 
when  the  debtor  was  beyond  sea;  but  there  was  no  saving  in 
the  case;  he  could  not  resist  the  plea  of  the  statute.  The  same 
doctrine  is  declared  in  explicit  and  expressive  terms  by  Sir  Wm. 
Grant  in  Beck/ord  v.  Wade,  17  Yes.  jun.  87,  who  refers  to  the 
opinion  of  Sir  Eardley  Wilmot  in  Lord  Buckinghamshire  v. 
Drury,  Wilmot's  Opinions,  177,  s.  194,  and  to  the  decisions  in 
the  common  law  courts;  Mall  v.  Wyhoum,  2  Salk.  420;  AuJtny 
V.  Forieeciue,  10  Mod.  206.  that  though  the  courts  of  justice  bi» 
shut  by  civil  war,  so  that  no  original  could  be  sued  out,  yet  the 
statute  of  limitations  continued  to  run. 

The  opinion  of  Lord  Bedesdale,  in  Hovenden  v.  Annedey,  2 
Sch.  &  Lef.  630,  640,  and  of  Lord  Manners,  in  MedJieoU  t. 
(yDonneU,  1  Ball  &  Beatty,  156,  are  remarkably  elaborate  in 
tracing  the  authorities,  and  in  enforcing  the  duty  of  a  court  of 
equity  to  render  entire  obedience  to  all  the  provisions  of  the 
statutes  of  limitations. 

Before  I  leave  this  point,  I  ought  to  notice  the  case  of  Lamar 
V.  Jones,  8  Harris  &  McH.  828,  in  which  the  late  chancellor 
Hanson,  of  Maryland,  adopted  the  English  rule,  and  held  that 
the  equity  of  redemption  was  barred  after  twenty  years'  posses- 
sion by  the  mortgagee,  without  interest  paid,  or  on  account,  and 
when  the  lapse  of  time  t^as  relied  on  in  the  answer,  and  tea 
years  had  expired  after  the  disability  had  ceased.  This  would 
have  been  a  case  perfectly  in  point,  but  it  was  reversed  on  ap- 
peal, on  the  ground  that  the  court  of  chancery  in  England  had 
not  adopted  that  part  of  the  statute  of  limitations  which  allows 
only  ten  years  to  infants,  after  they  come  of  age,  to  bring  their 
actions;  and  the  court  of  appeals  considered  what  Lord  Talbot 
had  said  in  Belch  v.  Harvey,  as  only  a  dictum.  But  I  apprehend 
that  the  opinion  of  Lord  Talbot,  formed  as  it  was,  after  argu* 
ment,  and  ready  for  delivery,  has  all  the  weight  due  to  his  very 
enlightened  judgment.  Lord  Camden,  in  Smiih  v.  Clay,  8  Bro. 
639,  note,  cites  that  very  case  and  opinion,  to  show  that  the 
statute  of  limitations,  in  all  its  provisions,  had  been  adopted. 
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and  become  the' "  settled"  law  in  equity,  ^e  case  was  also 
cited  by  the  counsel  in  Lydon  t.  Lytion^  4  Bro.  0.  0.  458,  and 
Lord  Bosslyn  admits  that  a  similar  proviso  in  the  statute  of 
limitations  of  10  and  11  William  III.,  limiting  infants  to  five 
years  after  they  come  of  age,  to  bring  error,  was  to  be  adopted 
with  the  provisions  of  that  statute,  as  applicable  to  the  analo- 
gous case  of  bills  of  review.  This  is  a  clear  judicial  sanction 
to  the  doctrine  of  Lord  Talbot,  and  therefore,  as  well  upon  au- 
thority as  upon  the  reason  and  policy  of  the  rule,  I  conclude 
that  the  court  of  appeals  in  Maryland  was,  in  this  instance, 
mistaken;  and  with  respect  to  the  learned  chancellor's  opinion, 
notwithstanding  the  reversal,  I  trust  I  may,  ^thout  offense,  be 
permitted  to  say  Scaevdae  asserUior. 

I  conclude,  accordingly,  that  the  lapse  of  time  is  here  a  bar 
to  the  right  of  redemption.  The  plaintiff 'has  not  excused  her 
laches,  and  the  length  of  adverse  possession  being  insisted  on 
by  the  answer,  the  defendant  is  entitled  to  the  benefit  of  it 
equally,  as  if  it  had  been  pleaded:  1  Atk.  494. 

2.  As  this  first  point  is  decisive  against  the  bill,  I  need,  not 
touch  the  other  points  raised  on  the  part  of  the  defendants;  but 
it  may,  perhaps,  be  more  satisfactoxy  to  the  parties  that  I  should 
notice  at  least  one  objection  going  to  the  merits  of  the  case. 
The  sale  by  the  executors  of  the  mortgagee  appears  to  be  also  a 
valid  bar  to  the  redemption.  There  is  no  doubt  that  a  wife  may 
sell  or  mortgage  her  separate  property  for  her  husband's  debts. 
Her  deed,  under  her  separate  examination  before  a  competent 
officer,  is  as  valid  with  us  as  if  she  passed  her  estate  by  fine,  at 
the  common  law.  Nor  do  I  perceive  any  objection  to  her  com- 
petency to  create  a  power  in  the  mortgagee  to  sell  in  default  of 
payment.  If  she  can  convey  upon  condition,  she  may  prescribe 
the  terms;  and  it  is  fit  and  convenient  that  the  mortgagor 
should  be  able  to  confer  the  power.  It  is  one  that  is  recognized 
and  regulated  by  statute,  and  is  supposed,  and  has  always  been 
deemed,  to  be  incident  to  the  power  to  mortgage. 

It  was  held,  in  WoUon  v.  Hele,  2  Saund.  177,  that  if  baron  and 
feme  grant  land  belonging  to  the  wife,  by  fine,  with  covenant  of 
warranty,  and  the  grantee  be  evicted  by  paramount  title,  cove- 
nant lies,  after  the  husband's  death,  against  the  wife,  upon  the 
warranty.  This  shows  that  the  wife  may  deal  with  her  land  by 
fine,  as  if  she  was  a/eme  sole;  and  it  is  a  much  stronger  case  to 
hold  her  bound  by  the  covenant  of  warranty,  than  by  the 
power  to  sell.  The  power  in  this  case  was  duly  executed  by 
the  executors,  without  the  heirs  of  the  mortgagee.    The  power 
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in  question  was  given  to  the  mortgagee,  his  heirs,  executors, 
etc.,  and  a  mortgage  interest,  before  foreclosure,  is  considered 
in  this  court  as  a  chattel  interest,  and  personal  assets,  and 
belongs  to  the  executor.  Though  the  technical  fee  maj 
descend  to  the  heir,  he  takes  it  in  trust  for  the  personal  repre- 
sentatives: Thornbrough  t.  Baher,  1  Ch.  Cas.  283;  Tabor  y. 
Grover,  2  Tern.  367;  Fisk  y.  Fisk,  Prec.  in  Chan.  11;  see, 
also,  2  Yem.  193;  1  Atk.  605. 

The  sale  was  in  1791,  and  one  of  the  children  and  heirs  of 
the  mortgagee  had,  previously,  in  1788,  taken  a  release  of  the 
equity  of  redemption  from  Banta,  and  Nagel  and  wife.  If  the 
equity  of  redemption  resided  in  either  of  them,  at  that  time, 
there  is  no  pretense  for  the  present  suit;  if  it  did  not,  but  was 
in  the  plaintiffs,  then  this  purchase  was  no  extinguishment  of 
the  mortgage  debt.  The  purchase  by  Daniel  Lindlow  was  of 
the  equity  of  redemption.  The  testimony  is  su£Bcient,  that  six 
months'  notice  of  the  sale  was  given  in  one  of  the  public  papers, 
and  if  the  proof  was  lame  on  this  fact,  yet  the  doctrine  in  Ber- 
gen V.  Bennei,  1  Cai.  Cas.  1  [2  Am.  Dec.  281],  would  cure  it. 
It  was  there  held  that,  after  a  lapse  of  sixteen  years,  a  mortgagee 
is  not  to  be  heard  to  question  the  regularity  of  the  notice  of 
sale,  and  that  evexy  apparent  defect  was  to  be  supplied  by 
intendment.  The  sale  is  proved  by  the  auctioneer,  but  no  deed 
from  the  executor  is  produced,  except  one,  executed  for  greater 
caution  by  the  executor,  nineteen  years  after  the  sale,  and 
which  presumes  a  deed  to  have  been  executed  at  the  time,  and 
lost. 

As  between  the  parties  themselves,  and  where  there  is  no 
intervening  right  repugnant  to  the  deed,  I  do  not  perceive  the 
objection  to  the  retrospective  operation  and  effect  of  the  deed 
produced.  A  deed  will,  in  many  cases,  have  relation  back  to 
tho  time  of  the  conclusion  of  the  bargain  and  sale:  Jackaon  v. 
Bull,  1  Johns.  Cas.  81.  This  will  be  more  especially  admitted 
in  this  court,  which  often  considers  what  ought  to  be  done  aa 
done,  and  will  compel  the  specific  execution  of  deeds.  The 
defendants  are  bona  fide  purchasers  for  a  valuable  consideration, 
under  the  title  of  Daniel  Ludlow,  the  purchaser  at  such  sale. 
They  appear  not  to  be  chargeable  with  notice  of  any  outstanding 
equity  in  the  plaintiffs;  and  I  am  of  opinion  that,  independent 
of  the  bar  arising  from  lapse  of  time,  the  plaintiffs  are  con- 
oludeJ  by  the  execution  of  the  power  contained  in  the  mort« 
gage.  There  is  no  pretense  or  allegation  of  fraud  in  this  case, 
and  though  the  plaintiff  was  an  infant  when  the  sale  was  made. 
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she  was,  notwithstanding,  barred  of  her  equity;  and  if  she  was 
not,  yet  ten  years  had  elapsed  after  her  diisability  remoTed. 
The  statute  has  no  saving  clause  for  persons  laboring  under 
disability,  but  it  is  peremptory  *'  that  no  sale  under  such 
power  shall  be  defeated,  to  the  prejudice  of  any  bona  fide  pur* 
chaser,  in  favor  of  any  person  claiming  the  equity  of  redemp- 
tion. Where  the  statute  makes  no  exception,  the  court,  as  I 
have  already  shown,  can  make  none  on  the  ground  of  any 
inherent  equity  applicable  to  infants.  Though  Ludlow,  the 
purchaser  at  the  sale,  might  be  chargeable  with  notice  of  facts 
(if  any  then  existed)  fatal  to  his  title,  yet  a  bona  fide  purchaser 
under  him  is  not  affected  by  his  notice.  This  is  a  settled  rule: 
Jackion  ▼.  Given,  8  Johns.  141  [5  Am.  Dec.  828]. 

8.  There  was  a  third  objection,  to  which  I  think  weight  might 
be  attached.  The  husband  was  to  redeem  the  mortgage  by 
paying  the  bond,  and  in  case  of  sale,  the  surplus  was  to  be  ren- 
dered to  him.  If  it  be  the  true  construction  of  the  mortgage 
deed,  that  the  equity  of  redemption  was  intended  by  the  wife 
to  be  reserved  to  the  husband  alone,  it  seems  that  he  may  take 
it,  and  of  course,  dispose  of  it,  as  he  did  in  this  case;  and  the 
reservation  will  be  good,  if  fairly  procured:  Penne  v.  Peacock^ 
Cas.  Temps.,  Talbot,  42;  Brend  v.  Brend^  1  Tern.  218.  But  as 
I  am  not  quite  satisfied  in  such  a  construction,  and  of  the  evi- 
dence of  such  an  intention,  I  have  chosen  to  place  this  case  en- 
tirely on  other  points,  and  I  shall  consequently  dismiss  the  bill. 
There  were  other  objections  raised  to  the  suit,  on  which  I  give 
no  opinion. 

There  has  been  some  doubt  in  my  mind,  how  I  ought  to  dis- 
pose of  the  costs;  but  considering  the  special  circumstances  of 
the  case,  and  that  the  plaintiffs  were  in  some  degree  recom- 
mended to  apply  to  this  court,  in  the  opinion  whidi  was  given 
against  them  on  the  ejectment  at  law,  8  Johns.  168, 1  have  con- 
cluded that  the  bUl  ought  to  be  dismissed  without  costs.  It  is 
not  usual  to  give  costs,  where  the  unfortunate  claimant  has  color 
of  chum,  and  is  barred  by  lapse  of  time.  Costs  were  accord- 
ingly refused  to  the  defendants,  in  Eovenden  v.  Annedey,  and  in 
Lamar  v.  Jcfnea,  to  which  I  have  already  referred.  Independent 
of  the  lapse  of  time;  here  were  colorable  grounds  for 
sion. 

The  bill  was  dismissed  without  costs. 
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DiBCDDiT  OF  PSB80NAL  Pbofebtt.—- The  deoent  of  perKMi>1  property  ie  gov* 

emed  by  the  law  of  the  inteetate's  domicile. 

Mabbiaob  CoNTitACT — ^Lez  Loci  Contbactus. — ^The  Ux  lad  eoniraetmB 
goyenu  rights  dependent  upon  nuptial  contracts.  Accordingly,  where 
a  contract  of  marriage  was  entered  into  in  Paris,  between  French  dtiaens, 
and  it  was  provided  in  the  contract  that  there  should  be  a  community  of 
ptoperty  between  the  parties,  with  certain  reservations,  and  that  in  case 
of  the  death  of  either  without  lawful  issue  all  the  property  of  the  one  so 
dying,  should  go  to  the  survivor,  and  the  husband  afterwards  abandoned 
his  wife  and  died  in  New  York,  without  lawful  issue,  and  possetted  of  a 
large  personal  estate,  it  was  held  that  such  estate,  under  the  French  law, 
went  to  the  wife  to  the  exclusion  of  the  husband's  relations. 

LaPtOB  or  Tims  AnBcnNO  Tbubt.— No  lapse  of  time  bars  a  direct  trust  as 
between  the  trustee  and  cestui  que  trust.  Hence,  an  administrator  can- 
not»  in  equity,  plead  the  statute  of  limitations  against  an  heir  or  one  en- 
titled to  a  distributive  share  of  the  estate. 

Zjxitatiov  of  Action  bt  Lxx  F(«l — ^The  limitation  of  actions  is  controlled 
by  the  kso  fori,  and  not  by  the  law  of  the  pUuse  where  the  contract  was 
made  or  where  the  plaintiff  resides. 

,  Bill  by  the  plaintifb,  claiming  the  personftl  estate  of  an  in- 
testate,  for  an  aeooont  and  distribution  against  the  defendants 
AS  executors  and  devisees  of  a  deceased  administratribc  of  such 
intestate.  The  suit  was  an  amicable  one,  depending  upon  the 
facts  stated  in  the  bill,  and  admitted  by  the  answer,  which  were 
substantiaUy  as  follows:  0.  J.  F.,  the  intestate,  contraoted  a 
marriage  in  Paris  on  the  twenty-fourth  of  Januaiy,  1787,  with 
M.  S.,  both  being  at  the  time  citizens  of  France.  The  sub- 
iBtance  of  the  mahiage  articles  is  stated  in  the  opinion.  In  1792 
O.  J.  F.  abandoned  bis  wife,  and  left  France  with  another 
woman,  who  personated  his  wife,  and  with  whom  he  lived  until 
his  death  in  June,  1810,  and  by  whom  he  had  several  children. 
At  his. death  he  was  possessed  of  a  large  personal  estate.  Let- 
ters of  administration  upon  his  estate  were,  on  the  twenty-first 
of  June,  1810,  granted  to  the  woman  who  personated  his  wife. 
The  administratrix  appropriated  one  third  of  the  personal 
property  to  her  own  use  and  retained  the  other  two  thirds  for 
her  children.  She  died  on  the  twenty-eighth  of  March,  1812, 
having  devised  all  her  property  to  her  children,  and  appointed 
the  defendants,  S.  and  S.,  her  executors.  The  executors  had 
themselves  appointed  guardians  of  the  children,  who  are  minors 
and  who  are  also  joined  as  defendants,  and  took  possession  of 
all  the  property.    The  real  wife  of  C.  J.  F.  died  intestate  in 
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Prance,  on  the  thirteenth  of  March,  1816,  and  the  plaintifb 
are  her  legal  representatiTes  under  the  IVench  law,  there  being 
no  living  issue  of  her  said  marriage. 

Wheaton,  for  the  plaintifiSs. 

S^anipeon,  oofitm, 

Ejdit,  Chancellor.  This  is  an  amicable  suit  for  this  purpose 
of  settling,  under  the  authority  and  sanction  of  this  court,  the 
<sontroyer87  subsisting  between  the  parties.  The  facts  upon 
which  the  plaintiffs  rest  their  claim  and  the  defendants  their 
defense,  are  not  in  dispute.  They  are  disclosed  and  admitted 
by  the  pleadings.  A  proposition  was  made  by  the  plaintiffs 
for  a  settlement,  upon  terms  deemed  honorable  and  beneficial 
to  the  parties.  The  claim  went  to  the  whole  of  the  assets 
which  came  to  the  posisession  and  were  in  the  hands  of  the  de- 
fendants, as  executors;  and  the  proposition  was  to  accept  of  a 
moiety  of  this  property  in  satisfaction  of  the  claim.  All  the 
parties  who  were  competent  to  give  their  assent,  agreed  to  thef 
proposition.  But  as  two  of  the  defendants  were  infants,  the 
sanction  of  the  court  was  requested,  and  an  order  of  reference 
was  accordingly  made  to  a  master  to  examine  and  report 
whether,  in  his  opinion,  the  terms  of  the  proposed  compromise 
were  for  the  interest  of  the  infants.  Th^  master  has  reported 
that  it  would  not  be  for  the  interest  of  the  infants  to  accept  of 
the  terms,  and  he  has  assigned  his  reasons  at  large.  In  his 
opinion,  the  claim  of  the  plaintiffs  to  the  whole,  or  eyen  to  al 
moiety  of  the  property  in  question,  could  not  be  sustained  if 
the  cause  was  brought  to  a  hearing.  The  parties  have  again 
aubmitted  the  case  upon  the  pleadings  and  the  master's  report; 
and  their  counsel  have  argued  the  claim  upon  the  merits  ex- 
tremely well.  The  question  is  still,  whether  the  demand  has 
«uch  foundation  and  extent  as  to  render  the  acceptance  of  the 
terms  advisable. 

The  plaintiffs  are  the  lawful  representatives,  under  the  French 
law,  of  M.  S.,  the  true  and  lawful  wife  of  C.  J.  F.  She  died  in 
France,  in  1816,  a  widow  and  intestate;  and  the  law  of  that 
country  governs  the  inheritance  of  the  personal  property  to 
which  she  was  entitled  at  the  time  of  her  death.  It  is  a  settled 
principle,  that  the  descent  of  personal  property,  wherever  situ- 
ated, must  be  taken  from  the  country  of  the  intestate's  domi- 
cile. JfobtZiapersonamseguantur,  iinnio6tZia8i^um;  Hub.  Praelec, 
tom.  1,  278,  lib.  8  de  Success  ab  Ini.  CoUai;  Bempde  v.  JohnsUme^ 
8  Yes.  108;  SomerviUe  v.  SomerviOe,  5  Yes.  jun.  750;  BriLce  v. 
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Bruce,  2  Bos.  &  P.  229,  note;  Desesbata  t.  Berquier,  1  Binn.  336 
[2  Am.  Dec.  448J.  There  can  be  no  doubt,  then,  that  the  plaint- 
iSa  are  entitled  to  all  the  right  to  the  personal  property  of 
C.  J.  F.y  deceased,  which  existed  in  his  widow  at  her  death. 

Her  representatiyes  claim  the  whole  of  his  personal  propertj 
by  yirtae  of  the  marriage  contract  of  1787.  If  that  marriage 
contract  was  out  of  the  question,  or  could  be  waiyed,  the  plaint- 
iffs would  be  entitled,  under  oar  statute  of  distributions,  to  a 
moiety  of  the  personal  estate  of  F.,  inasmuch  as  he  died  intes- 
tate, without  lawful  issue.  The  claim,  to  a  certain  extent,  at 
least  under  the  marriage  contract,  or  the  claim  under  the  statute 
of  distributions,  must  preyail,  unless  barred  by  the  statute  of 
limitations.  I  shall  consider  the  daim  in  all  these  points  of 
yiew;  and  though  I  shall  be  obliged  to  differ  from  the  master 
in  the  construction  of  the  marriage  contract,  as  well  as  on  other 
points  in  the  cause,  it  is  no  more  than  justice  to  him  to  declare 
that  I  haye  perused  his  report  with  much  respect.  It  affords- 
eyidence  of  the  ability,  diligence  and  zeal  with  which  he  dis- 
charged his  duty. 

1.  The  marriage  contract  was  executed  vrith  the  requisite  for* 
malities,  and  was,  doubtless,  yalid  by  the  laws  of  France.  It 
declared  that  the  custom  of  Paris  should  goyem  the  disposition 
of  the  property  of  the  parties,  though  they  should  thereafter 
settle  in  countries  where  the  laws  and  usages  were  different  or 
contrary.  The  construction  of  the  contract  was  thus  made  to- 
depend  upon  the  lex  loci  contractus;  and  without  this  proyision 
in  the  contract  itself,  there  would  be  no  doubt  of  the  general 
principle  that  the  rights  dependent  upon  nuptial  contracts  are* 
to  be  determined  by  the  Ux  loci:  Hub.  de  Conflict  lAgum,  lib.  8^ 
sec.  9. 

The  contract  is  set  forth  at  large  in  the  bill,  and  contains 
three  important  stipulations:  1.  The  general  declaration  that 
there  should  be  a  community  of  property  between  the  parties,, 
according  to  the  custom  of  Paris;  2.  The  special  exception 
as  to  part  of  the  property,  brought  into  common  stock,  and 
which  exception  declares  that  of  the  goods  of  the  parties  (four 
thousand  liyres),  there  shall  be  placed  in  common,  by  each 
pariy,  fiye  hundred  liyres,  and  the  residue,  with  whateyer  else 
shall  be  acquired  thereaft^,  by  succession,  gift,  legacy,  or 
otherwise,  shall  be  in  seyeralty  to  that  person  to  whom  the 
same  shall  come  or  belong,  and  the  respectiye  representatiyea 
of  that  person,  exdusiyely,  in  the  line  of  representation  of  the 
person  to  whom  the  same  shall  come;    3.  A  general  donation 
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to  the  BurviTor,  in  case  either  should  die  without  issue  living. 
The  parties  mutually  give,  in  the  most  available  manner,  to 
each  other,  and  to  the  survivor,  which  is  in  like  manner  mutu- 
ally accepted,  all  the  estate  and  property,  movable  and  immov- 
able, acquired  or  purchased,  to  them  in  any  way  belonging,  and 
which  shall  belong,  in  any  way  or  manner,  to  that  party  who 
shall  first  die,  and  from  the  day  of  the  decease  of  such  party; 
and  of  whatever  amoimt  the  same  may  be,  and  wherever  situ- 
ated, to  be  enjoyed  by  the  survivor  as  his  or  her  several  prop- 
erty, exclusively,  from  the  day  of  the  decease  of  the  party  who 
shall  first  die.  The  donation  was  not  to  take  place  if,  at  the 
day  of  the  decease  of  the  party  first  dying,  there  should  be  chil- 
dren then  living,  bom  of  the  marriage;  but  if,  nevertheless, 
there  should  have  been  children  who  afterwards  should  have 
died,  or  entered  into  religious  profession  before  they  had  made 
a  valid  disposition  of  their  rights,  then  the  donation,  of  which 
the  effect  would  have  been  thus  suspended,  will  resume  its 
force  as  though  there  had  never  been  any  children  of  the 
marriage. 

Notwithstanding  the  general  declaration  in  the  first  part  cf 
the  contract,  that  there  should  be  a  community  of  goods  be- 
tween the  parties,  according  to  the  custom  of  Paris,  yet,  im- 
mediately after,  there  is  a  provision  that  out  of  the  four  thou- 
sand livres,  mutually  and  equaUy  advanced,  there  should  be, 
by  each  party,  five  hundred  livres  placed  en  communarUey  and 
the  residue  should  remain  propre,  according  to  the  second  stip- 
ulation which  I  have  noted. 

To  a  person  unacquainted  with  the  provisions  and  terms  of 
the  French  law,  it  would  appear  that  the  first  clause  was,  in  a 
great  degree,  repealed  by  the  second.  By  the  one,  their  goods 
were  to  be  common;  and  by  the  other,  only  one  fourth  part  were 
to  enter  into  community.  But  the  contradiction  is  only  appar- 
ent, and  the  subsequent  intermediate  stipulations  in  the  contract 
form  only  a  branch  of  this  same  peculiar  socieie  de  biens  ^un 
homme  et  une  femme  corUradent  lorsqu'Us  se  marierU.  They  may 
be  considered  as  appurtenant  to  the  ordinary  convention  of  the 
community,  according  to  the  custom  of  Paris;  and  their  object 
was  to  witilidraw  a  portion  of  the  property  from  its  destiny  tmder 
the  community,  in  order  to  make  a  certain  provision,  in  the  event 
of  either  party  dying  leaving  children  of  the  marriage.  But  the 
death  of  the  husband  without  lawful  iBSue  rendered  the  special 
stipulations  inapplicable  and  useless.    There  are  to  be  no  sub- 
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tractions  or  dednotions  and  diviaions  of  property  in  tlus  case, 
seeing  that  no  issue  survired. 

The  term  propre,  when  used  in  relation  to  matteni  in  com- 
munity,  has  a  different  meaning  from  that  applied  to  it  whea 
used  in  other  matters  of  law.  It  is  used  for  the  separate  prop- 
erty of  the  parties  respectively,  as  contradistinguished  from 
that  which  is  placed  in  oommunityy  strictly  so  called.  Parties 
often  stipulate,  in  their  contract  of  marriage  under  the  com- 
munity system,  that  the  residue  of  their  property  shall  be 
separate.  (Le  wurjius  de  leur  biena  aerovU  ptx^pre.)  If  it  be 
personal  property  or  moyables,  it  is  called  proprea  convert 
Hormda  or  proprea  fioUfs;  and  the  husband  may  alienate  that 
property  during  the  coverture;  it  is  in  many  respects  con- 
founded with  the  other  goods,  strictly  in  community,  and  may 
be  applied  ad  tusHnenda  onera  mairimonii  :  Pothier,  Traite  de 
la  Communante,  n.  105, 816-826;  Argou,  Inst.  tom.  2,  p.  77-84. 

The  three  thousand  livres  were  to  remain,  in  this  case,  sepa- 
rate or  propre.  If  alienated,  they  were  to  be  replaced  pursuant 
to  custom.  This  stipulation  in  the  contract,  in  respect  to  the 
restitution  on  the  death  of  the  husband,  of  the  price  of  that 
kind  of  property  alienated  during  the  coverture,  is  well  known, 
and  appears,  like  the  other  special  stipulations  in  this  contract, 
to  be  almost  a  formula  in  the  nuptial  contracts  creatjuog  the 
communarUe  de  biena. 

But  there  appears  to  me,  and  which  arises  no  doubt  from  the 
imperfect  knowledge  which  I  have  on  this  subject,  to  be  still  a 
contrariety  between  that  part  of  the  contract  which  declares 
that  the  proprea  converUionnela  or  le  aurplua  should  go  aux  leur 
de  coie  et  ligne^  and  the  mutual  donation  (donation  mutuette)  at 
the  conclusion,  which  gives  all  the  property  of  the  parties  (tons 
lea  biena,  meuNea  et  mmett6fes,  acqwetea,  conguelea,  proprea  et 
iiu(r68),  .at  the  death  of  either,  to  the  survivor,  in  default  of 
^children  living.  I  should  have  supposed,  from  the  explanation 
jgiven  in  the  books  of  the  terms  de  cote  et  ligne^  that  the  col- 
lateral heirs  of  the  children  dying  without  issue,  and  of  the 
«ide  and  line  of  the  parent  first  dying,  would  have  taken  that 
eeparate  property,  or  proprea  Jidifa  de  la  communanie.  So  I 
read  Pothier  and  Argou:  Traite  de  la  Com.,  No.  829;  Inst,  au 
Droit  Fran.,  tom.  2,  p.  78-82.  The  donation  miUueUe  is,  how- 
ever, to  operate  upon  all  the  property,  wherever  situated,  of 
which  the  party  may  die  possessed,  and  the  survivor  takes  it  all^ 
except  in  the  single  case  of  children  living,  or  who  may  have 
disposed  of  the  same.    This  sweeping  clause  is  explicit  and 
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peremptoxy,  and  oeitaiiily  controlB  the  deBoeni  of  the  pxoperlj 
io  the  eoUateral  heirs  of  the  ohildren. 

Those  donations  frequently  enter  into  the  contract  of  mar- 
jriage,  and  the  parties  can  give  to  each  other  whatever  property 
ihej  shall  possess  at  their  decease;  the  French  law  recognizes 
4sach  donations,  and  holds  them  valid  and  irrevocabley  without 
being  accompanied  with  delivery  or  possession:  Argon,  liv.  8, 
«.  14y  des  donat,  fail  par  contrat  de  mariage;  Potbier,  Trait,  dea 
4onal,  auire  vifs,  sec.  2,  art.  4,  Code  CivU,  No.  1082, 1083, 1087. 

This  donation  was  in  full  operation  at  the  death  of  the  hus- 
band in  1810;  and  the  ixuuit  foBderis  occurred,  for  he  died 
without  issue  living  of  the  marriage.  His  wife,  as  survivor, 
took  all  his  personal  property,  under  the  donation,  which  em- 
braced not  only  the  property  which  originally  entered  into 
community,  but  that  which  was  kept  separate  as  proprea  conven" 
Monnela.  It  was  a  stipulation,  as  we  have  seen,  which  the  parties 
were  not  only  competent  to  make,  but  which  seems  to  be 
familiar  to  the  French  law.  The  original  fund  which  consti- 
tuted the  communanie,  and  the  proprea  fictifs,  which  were  kept 
eeparate,  formed  aggregately  the  capital  from  which  all  the 
subsequent  property  was  produced  by  the  industry  of  the  hus- 
band. The  joint  increase  entered  into  the  common  stock  of  the 
communanle,  by  the  general  rule;  and  had  it  not  been  so,  this 
increase  would  have  been  reached  by  the  universality  of  the 
'donation. 

I  conclude  that  the  plaintiffs  are  entitled,  on  the  true  con- 
struction and  operation  of  the  marriage  contract,  to  all  the 
personal  property  belonging  to  C.  J.  F.  when  he  died.  But  I 
^ve  this  opinion  with  distrust  and  diffidence,  owing  to  a  very 
imperfect  acquaintance  with  the  French  law,  and  more  especially 
with  this  curious  and  complicated  branch  of  it;  and  I  should 
not  have  hazarded  any  remarks  on  the  subject,  if  I  had  not  felt 
myself  urged  by  duty.  Nor  will  it  be  improper  to  mention 
here,  that  an  opinion  of  Count  Beal,  on  this  very  marriage  con- 
tract, has,  by  the  arrangement  of  the  counsel,  been  submitted 
to  my  inspection;  and  his  able  explanation  of  the  French  law  I 
have  found  supported  by  the  authorities  referred  to,  and  it  has 
much  increased  my  confidence  in  the  conclusion  which  has  been 
cbrawn. 

With  respect  to  the  net  produce,  or  increase  of  that  property, 
since  the  death  of  the  intestate,  the  plaintiffs  are  entitled  to  it, 
also,  after  the  reasonable  charges  are  deducted.  It  was  prop* 
erty  held  in  trust  for  the  widow,  and  for  their  benefit,  as  the 
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legitimate  cestuia  que  trmt.  This  appears,  also,  to  be  the  gen- 
eral doctrine  in  the  books:  Dig.  5,  8,  20, 8;  Pothier,  Traite  du 
Droit  de  Propriete,  n.  400,  406;  Hub.  Pralec,  lib.  6,  tit.  3,  de 
Hered.  Pet.,  see.  14.  If  the  plaintifTs  are  entitled,  under  the 
mairiage  contract,  as  representatives  of  the  surviying  widow,  to 
all  the  personal  estate  left  byO.  J.  F.,  thej  are  not  barred  from 
asserting  the  claim,  by  lapse  of  time. 

2.  The  person  under  the  name  of  M.  F.,  to  whom  letters  of 
administration  on  his  estate  were  granted  in  June,  1810,  sue* 
ceeded  to  the  possession  of  the  property,  not  in  her  own  right, 
but  expressly  as  trustee  for  the  party  having  right.  That  party 
was,  in  this  case,  the  true  and  lawful  widow  of  0.  J.  F.,  under 
the  marriage  contract,  or  that  widow  and  the  next  of  kin,  under 
our  statute  of  distributions.  She  took  the  property  into  her 
hands  as  administratrix.  This  was  a  direct  and  express  trust, 
and  she  could  not  have  set  up  the  statute  of  limitations,  as  a 
bar  to  the  widow  and  next  of  kin.  It  would  be  unjust  for  the 
person  who  takes  possession  of  the  property  of  the  intestate, 
under  the  authority  of  law,  qua  administratrix,  to  be  at  liberty, 
after  six  year's  possession,  to  set  up  the  statute  of  limitations, 
as  a  bar  to  the  cesluia  que  trust.  All  the  cases  admit,  that  no 
time  bars  a  direct  trust,  as  between  trustee  and  cedui  que  tnust. 
The  settled  rule  is  (and  so  it  was  recently  declared  by  the 
master  of  the  rolls,  in  ChalmoTideley  t.  Clinlon,  2  Merivale,  860), 
that  so  long  as  a  trust  subsists,  the  right  of  a  cestui  que  trust 
cannot  be  barred  by  the  length  of  time  during  which  he  has 
been  out  of  possession,  and  that  he  can  only  be  barred  by  bar- 
ring and  excluding  the  estate  of  the  trustee.  This  general  rule 
applies  to  this  case;  for  an  administrator  is  a  trustee  for  the 
party  entitled  by  law.  His  very  office  is  a  trust,  and  he  can 
take  in  no  other  capacity.  Lord  Hardwicke  said,  2  Yes.  482, 
that  executors  and  administrators  were,  to  many  purposes,  con- 
sidered in  chancery  as  trustees. 

There  is  a  class  of  cases  which  admit  a  reasonable  time  to  be 
a  bar;  but  these  are  cases  in  which  a  party  is  turned  into  a 
trustee  by  matter  of  evidence,  merely,  and  who  took  possession 
originally  in  his  own  right,  and  was,  prima  facie,  the  owner. 
Thus  in  Bonny  v.  Eidgard,  cited  in  4  Bro.  130,  138,  and  in  17 
Yes.  jun.  97,  the  fraudulent  purchaser  of  a  leasehold  estate, 
from  an  executor,  was  not  permitted,  by  Lord  Eenyon,  to  be 
turned  into  a  trustee  for  the  children  of  the  testator,  in  conse- 
quence of  the  great  lapse  of  time  between  the  purchase  and  the 
illing  of  the  bill.     So,  in  the  cases  of  Andrew  v.   WrigUiy,  auU 
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Beck/ord  y.  Wade,  4  Bro.  126;  17  Yes.  jon.  57,  the  suits  were 
brought  to  disturb  purchasers,  on  the  ground  of  fraud,  and  to 
turn  them  into  trustees,  by  construction;  and  the  court  held, 
that  in  these  cases  of  a  possible,  eventual  trust,  depending  upon 
proof,  length  of  possession  was,  and  ought  to  be,  a  bar,  upon 
the  principle  of  the  statutes  of  limitations.  But  these  cases  have 
no  relation  to  suits  against  the  very  executor  or  administrator, 
hy  the  next  of  kin,  or  other  person  entitled  to  the  distribution 
of  the  assets.  The  executor,  though  he  may  plead  the  statute, 
as  against  a  creditor,  WebfUer  y.  Webeier,  10  Yes.  jun.  93,  can 
never  plead  the  statute  of  limitations  as  a  bar  to  a  legacy:  vide 
the  cases  in  1  Johns.  Ch.  816.  Where  even  a  trust  is  created 
by  will  to  pay  debts,  such  a  trust  is  held  not  to  be  within  the 
statute  of  limitations:  NorUm  y.  Turvill,  2  P.  Wms.  145.  The 
true  ground  of  the  equitable  jurisdiction  oyer  executors  and  ad- 
ministrators, in  compelling  the  payment  of  legacies  and  distribu- 
tive shares  is,  tliat  they  are  trustees  for  those  purposes.  This 
is  the  declared  doctrine  in  Farrington  y.  KnighUy,  and  Wind  y. 
Jekyl,  1  P.  Wms.  249,  672.  The  statute  of  distributions,  say 
the  books,  was  intended  as  the  will  of  the  intestate,  and 
the  succession  to  personal  estate  is  as  much  fixed  as  the 
title  of  the  heir  to  the  real  estate  at  common  law;  and  on  the 
ground  of  the  trust  in  the  administrator,  chancery  assumed  the 
power  of  compelling  distribution  as  soon  as  the  statute  was 
passed:  Winchebea  y.  Nordoffe,  2  Bep.  Oh.  237;  HaUhewa  r. 
Newby,  1  Yem.  188. 

I  am  not  prepared  to  say  that  the  statute  of  limitations  might 
not  be  set  up  by  the  persons  to  whom  ihe  administratrix  be- 
queathed the  trust  property,  provided  sufficient  time  had  elapsed 
after  her  executors  or  leg«»tees  had  succeeded  to  the  possession. 
There  may,  pernaps,  be  a  sufficient  analogy  between  such  a  case 
and  that  of  the  purchasers  under  the  executors  in  the  cases  to 
which  I  have  referred.  I  mean  only  to  declare,  that  no  time  is 
to  be  computed  against  the  plaintiffs,  while  the  administratrix 
had  possession  of  the  property;  and  the  subsequent  time  falls 
short  of  any  legal  bar. 

It  will  be  observed  that  I  have  considered  the  question  of 
time  as  governed  by  our  own  law,  and  that  the  limitation  of  suits 
was  to  be  taken  from  the  lex  fori,  and  not  from  the  lex  loci  cou' 
iractus.  The  counsel  for  the  plaintiffs  contended  that  the 
French  law  of  prescription  ought  to  govern  in  this  case,  which 
was  stated  to  give  a  period  of  thirty  years,  and  he  called  my 
attention  to  a  doubt  upon  the  question,  raised  in  the  case  o£ 
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Van  Beinsdyk  t.  Kane,  1  GhilL  371,  in  which  the  inclination  of 
the  court  appeared  to  be  in  favor  of  the  foreign  prescription  in 
eases  between  foreigners;  and  it  was  considered  as  an  importani 
qnestion  open  for  consideration.  The  respect  which  I  feel  for 
ererj  opinion  of  the  learned  jndge  who  gave  that  intimation^ 
induces  me  to  pause  for  a  moment  upon  the  point. 

It  is  not  for  me  to  say  whether  this  can  or  cannot  be  an  open 
question  in  courts  of  tiie  United  States;  but  it  is  sufficient  for 
my  direction,  that  the  rule  is  settled  in  this  state  by  the  judg- 
ment of  the  supreme  court  in  Buggies  t.  Keder,  8  Johns.  26$ 
[3  Am.  Dec.  482].  That  decision,  as  it  appears  to  me,  is  not 
only  well  supported  by  authority,  but  is  founded  on  principles 
of  public  convenience  and  policy,  which  hare  met  with  a  reiy 
general  assent  and  reception.  Our  statute  of  limitations  con* 
tains  no  exception,  in  form,  of  foreigners  or  of  foreign  con- 
tracts, but  is  general  and  peremptory  in  its  terms.  And  why 
should  our  courts  be  disturbed  by  the  litigation  of  stale  de- 
mands of  foreigners,  grown  difficult  and  obscure  by  time,  when 
an  action  upon  such  demands  is  denied  to.our  own  citiEens  by 
the  wise  policy  of  the  law  ?  It  is  a  question  of  municipal  con- 
renience  and  public  utility,  which  every  government  has  not 
only  a  right  to  consult,  but  is  bound  in  duly  to  promote.  The 
plea  of  the  statute  of  limitations  does  not  touch  the  merits  of 
the  contract.  It  merely  bars  the  remedy,  in  the  particular  do- 
mestic forum,  and  does  not  conclude  the  plaintiff  in  his  own, 
or  in  any  other  foreign  country.  To  render  the  matter  of  the 
judgment  a  res  judicaia,  it  is  necessary  that  the  grounds  of  the 
judgment  should  be  tEe  isame:  Oraham  v.  MaaweU,  2  I>ow.  814. 
'The  reason  of  the  excepiio  reijudicaUB  is  to  prevent  endless  liti- 
gation and  discordant  decisions:  Dig.  44,  2,  6;  the. reason  haa 
no  application  to  such  a  plea.  The  statute  of  limitations  haa 
reference  to  the  ordinaiio,  not  to  the  deoisioUHs;  and,  therefore, 
to  use  the  language  of  the  civilians,  servanda  est  coneuetudo  loci 
ubi  causa  agitur. 

In  the  provinces  of  the  Netherlands,  the  local  limitation 
where  the  action  is  brought  prevails,  and  Huberus,  De  Oon- 
flictu  Legum,  sec.  7,  cites  two  adjudged  cases  to  that  effect 
prior  to  the  year  1680.  He  considers  the  rule  of  prescription 
as  affecting  the  remedy,  and  not  the  merits  of  the  case.  BaHo 
hoc  est,  quod  praescriptU)  et  execuiio  rum  pertinent  ad  valorem 
oonlracius,  sed  ad  iempus  et  modum  actionis  instiiuendcs.  The  su- 
preme court  of  Massachusetts,  in  PearsaU  v.  Dwight,  2  Mass.  84 
{8  Am.  Dec.  85],  adopted  the  rule  for  the  same  reason;  and 
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that  decision  ought  to  be  regaxded  as  authoriiyy  for  it  was  the 
tmaoimous  opinion  of  the  court,  delivered  by  the  late  Chief 
Justice  ParsonSy  whose  Tigorous  mind  was  ricUj  endowed  with 
Tarious  learning,  and  who  possessed  that  quick  discernment 
and  deep  knowledge  of  legal  principles  that  justly  rendered 
him  the  ornament  and  pride  of  his  country. 

There  can  be  no-  doubt  that  the  same  rule  is  considered  as 
the  settled  doctrine  in  the  courts  at  Westminster  Hall.  Thus 
in  Dupleix  ▼.  De  JBoven,  2  Yem.  540,  the  parties  were  French- 
men, and  the  debt  was  contracted  in  France,  and  yet  the  lord 
keeper  made  no  scruples  of  allowing  a  plea  of  the  English  stat- 
ute of  limitations.  This  was  in  1705.  In  the  late  case  of 
WiUiams  y.  Janes,  13  East,  439,  the  court  of  the  K.  B.  held  ex- 
plicitly, that  the  English  statute  of  limitations  was  to  gOTcrn, 
notwithstanding  the  parties  had  contracted  abroad  and  resided 
abroad  so  long  as  to  have  been  barred  by  the  foreign  statute  of 
limitations.  The  statute  of  limitations  was  considered  barring 
the  remedy  only,  not  as  extinguishing  the  right.  Lord  Ellen- 
borough  said,  **  There  was  no  law  or  authority  for  saying,  that 
where  there  is  an  extinction  of  the  remedy  only  in  the  foreign 
court,  that  shall  operate,  by  comity,  as  an  extinction  of  the 
remedy  here  also.'' 

The  same  rule  is  now  settled  law  in  Scotland,  where  the  ciyil 
law  is  adopted  as  the  common  law  of  the  land.  Professor 
Erskine,  in  his  Institutes  of  the  Scotch  law,  toL  2,  581,  sec.  48, 
says,  that  the  decisions  there  had  formerly  been  fluctuating  on 
the  point,  but  that  the  latest  cases  had  made  their  own  law  of 
limitation  the  rule  of  their  judgment;  and  this  side  of  the  ques- 
tion he  considers  to  be  founded  on  the  better  reason.  Lord 
Eaimes,  Principles  of  Equity,  vol.  2,  p.  858,  speaks  with  per- 
emptory decision,  and  says:  ''It  ought  never  to  be  made  a 
question;  for  our  own  prescription  must  be  the  rule  in  every 
case  that  falls  under  it."  The  same  rule  is  also  declared  in 
equally  explicit  terms  by  Yoet,  in  Commentaries  on  the  Pandects 
Com.  ad  Pand.  lib.  44,  tit.  8,  sec.  12:  Si  praescripticni  tm- 
fdendae  alia  pracfinita  sirU  tempora  in  loco  domicHii  actoria,  alia 
in  loco  vM  reus  domidlmmfovet,  spedandwn  videtur  tempus,  quod 
obtinei  ex  sUUuio  loci,  in  quo  reus  commoratur. 

The  counsel  for  ihia  plaintiff  also  referred  to  a  passage  in 
Pothier,  Trait,  de  la  Prescription,  No.  251,  to  show  that  the 
law  of  prescription  of  the  plaintiff's  domicile,  ought  to  govern; 
but  I  apprehend  that  Pothier  alludes  only  to  the  various  and 
unequal  periods  of  limitation  prevailing  in  the  different  prov- 
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inces  of  France,  of  whioh  be  gives  examples  in  the  section  sao- 
ceeding  the  one  cited.  He  was  not  speaking  of  foreign  rules 
of  limitation,  extra  terUorium,  Pothier  has  again  and  again 
recognized.  Trait,  des  Ob.,  No.  642,  654,  684,  the  distinction 
admitted  in  so  many  authorities,  that  a  plea  of  the  time  of  limi- 
tation does  not  extingoish  the  debt,  but  only  bars  the  remedy. 
The  French  law  of  prescription,  like  ours,  appears  to  be  in- 
tended to  apply  to,  and  govern,  directly  and  positively,  all  per- 
sons whomsoever,  who  cannot  bring  themselves  within  one  of 
of  the  exceptions:  Trait,  de  la  Prescription,  No.  247;  Code 
Napoleon,  No.  2251. 

My  opinion,  accordingly  is,  that  the  plaintiffs  are  entitled  to 
the  whole  of  the  property  in  question,  and  that  the  proposition, 
on  their  part,  to  divide  the  property  with  the  unfortunate  chil- 
dren of  0.  J.  F.,  who  are  defendants,  is  very  beneficial  to  the 
latter,  and  ought  to  be  accepted. 

8.  I  am  of  opinion  that  the  proposed  compromise  is,  also, 
beneficial  in  another  view  of  the  case.  The  widow  might  have 
waived  her  rights  under  the  marriage  contract,  and  have  sued 
for  her  moiety  of  the  personal  estate  of  her  husband,  under 
our  statute  of  distributions.  I  see  no  impediment  to  her  right 
of  election.  The  contract  was  for  her  benefit;  and  to  waive  it 
was  yielding  her  title  to  the  whole,  and  accepting  of  a  part.  It 
is  said,  Inst,  au  droit  Francois  par  Argou,  torn.  p.  30,  that  upon 
the  dissolution  of  the  community,  by  the  death  of  the  husband, 
the  wife,  or  her  heirs,  may  renounce  or  accept  her  rights  under 
it.  The  representatives  of  the  husband  would  surely  be  estop- 
ped in  this  ease,  from  setting  up  the  marriage  contract  as  a  bar 
to  her  claim  to  a  distributive  share.  The  contract  was  made 
and  intended  for  the  connubial  state;  and  to  give  it  the  due 
effect,  the  parties  ought  to  have  continued  faithful  to  each  other; 
instead  of  which  we  find  that  the  wife  was  deserted  by  the  hus- 
band, in  1792,  after  he  had  formed  an  adulterous  connection; 
his  lawful  wife  was  left  without  protection  and  support;  and 
after  a  great  number  of  years,  she  ended  her  life  in  an  hospital. 
It  is  not  for  the  representatives  of  such  a  husband  to  set  up,  in 
bar  of  a  distributive  share,  under  our  statute,  a  marriage  con- 
tract, which  he  had  thus  violated  and  abandoned.  If  the  widow 
might  have  waived  her  benefits  under  the  contract,  and  have 
resorted  to  her  title  at  law,  her  representatives,  who  have  suc- 
ceeded to  her  rights,  are  entitled  to  the  same  privilege. 

If  the  demand  was  now  of  a  moiety  of  the  personal  estate, 
under  the  statute  of  distributions,  there  could  be  no  bar  to  the 
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<slaim,  for  we  have  already  seen  that  the  administratriz,  holding 
that  moiety  in  trust,  could  not  ha^e  interposed  that  statute. 
If  that  statute  runs  at  all,  in  such  a  case,  it  can  only  commenoe 
from  the  time  that  the  defendants  succeeded  to  the  property, 
under  an  assumed  right,  as  owners  by  virtue  of  her  will.  It 
may  be  said  here  that  the  statute  gives  an  action  at  law  of  debt, 
detinue,  or  account,  to  any  person  entitled  to  a  distiibutiTe 
share. 

This  is  a  recent  provision,  and  was  no  doubt  intended  for  the 
ease  and  favor  of  the  persons  entitled  to  distributive  shares. 
But  I  should  apprehend  it  was  not  the  intention  of  the  legisla- 
ture by  that  favor  to  abridge  the  long-established  remedy  which 
legatees  and  the  next  of  kin  possessed  in  this  court.  It  could 
hardly  have  been  intended  that  executors  and  administrators 
might  violate  their  trust  and  appropriate  the  estate  to  them- 
selves, if  the  legatees  or  next  of  kin  had  not  made  their  demand 
within  the  short  period  of  six  years.  Such  a  new  and  alarming 
relaxation  of  the  powers  of  this  court  over  such  trustees  is  not 
to  be  presumed,  and  could  not  have  been  intended.  I  admit 
the  general  principle,  that  if  the  equitable  and  legal  titles  so 
far  correspond  that  the  only  difference  between  them  is  that  the 
one  must  be  enforced  in  equity  and  the  other  at  law,  the  equit- 
able title  must  be  acted  upon  in  the  same  time  that  the  legal 
should  be,  or  it  vrill  be  barred.  But  this  rule  is  where  there  is 
no  subsisting  trust;  and  Lord  Manners  mentions  that  ciroum- 
•tance  as  forming  an  exception  to  the  rule  which  he  so  emphat- 
ically lays  down:  MedHcoU  v.  ffDimel,  1  Ball  &  B.  166.  Courts 
of  equity  are  not  within  the  words  of  the  statute  of  limitations; 
that  statute  is  adopted  and  applied,  by  the  discretion  of  this 
court,  to  suits  in  equity  that  are  analogous  to  those  in  which  it 
is  applied  at  law.  But  it  has  been  always  the  doctrine  of  the 
<K>urt  that  legacies  are  not  within  the  statute  of  limitations: 
Parker  v.  Ash^  1  Yem.  256..  The  same  reason  applies  to  dis- 
tributive shares  and  with  equal  force.  They  are  considered  in 
at  least  as  strong  as  debts  by  specialty,  and  are  not  barred 
except  under  the  same  prescription,  arising  from  lapse  of  time^ 
that  would  bar  a  bond.  Within  that  time  I  should  not  be  will- 
ing to  protect  an  executor  or  administrator  from  the  payment 
of  a  legacy  or  distributive  share,  when  he  admits  the  trusts  and 
admits  the  assets,  and  sets  up  only  the  lapse  of  time. 

The  demand  is  founded  on  documents  partaking  of  the 
nature  of  a  record,  as  the  probate  in  the  one  case,  and  the  in* 
Tentory  in  the  other.    The  principle  on  which  the  court  pro* 
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ceeded  in  Pomfrei  y.  Windsor,  2  Yes.  472,  was  that  the  statate- 
of  limitations  affords  no  protection  to  an  administrator  againsi 
the  party  calling  for  his  distribntiTe  share,  though  no  doubt  an 
administrator,  as  well  as  an  executor,  may  plead  the  Btatute< 
against  a  creditor  of  the  estate,  as  was  done  in  8  Atk.  70.  They 
are  only  responsible  in  the  peculiar  character  of  trustees,  and  to* 
the  extent  of  that  character,  in  respect  to  legatees  and  the  next 
of  kin,  and  in  some  other  special  cases. 

If  the  plaintiffs,  then,  are  entitled  to  claim  the  distributiTe- 
share  of  the  wife,  they  could  recover  interest  upon  it,  at  leasi 
after  one  year  from  the  intestate's  death,  seeing  that  the  assets, 
were  appropriated  by  the  administratrix  to  the  purposes  of 
business  and  yielded  great  profit.  This  recovezy,  however, 
would  not  exceed,  and  would  probably  fall  short  of,  a  moiety  of 
the  property  now  offered  to  be  divided  between  the  parties  to  this 
suit.  But  it  is  to  be  observed  that  if  the  marriage  contract  i» 
laid  aside,  the  next  of  kin  of  0.  J.  F.  would  be  entitled  to  the 
other  moiety  of  his  estate,  which  would  sweep  away  the  whole 
from  these  unfortunate  children  who  are  now  before  the  court. 
The  terms  of  compromise  are  therefore  beneficial  as  well  as  fair 
in  this  point  of  view,  so  that,  quacunqua  ria  daUi,  the  terme 
ought  to  be  accepted.  I  shall  therefore  declare  that  it  is  for  the* 
interest  of  the  infants  that  one  equal  moiety  of  the  property  ii^ 
the  possession  of  the  two  defendants,  who  are  executors  and 
guardians,  after  deducting  therefrom  their  reasonable  expense* 
and  costs  in  the  defense  of  this  suit,  be  paid  to  the  plaintiffs  in 
full  satisfaction  of  their  claim,  and  that  the  residue  of  the  oost» 
be  borne  by  the  parties  respectively. 

Order  accordingly. 

Lsx  Lod  CoHTJiAorn& — ^The  doctrine  of  iki«  caie  as  to  the  Ux  lod  eon* 
imttuB  goveraing  marriage  contraots,  is  not  accepted  generally  in  the  broad 
sense  in  which  it  is  asserted  in  this  case.  A  limitation  of  this  doctrine- 
appears  in  Le  Breton  v.  Nouehet,  6  Am.  Dec  736,  where  parties  who  had. 
their  domicile  in  New  Orleans  ran  away  and  married  in  Katchez^  it  was  held 
that  their  conjugal  rights  should  be  determined  by  the  law  of  their  domicile;, 
and  in  a  note  to  this  case  the  question  is  examined.  In  Story's  Conflict  of 
Laws,  sec  145  a,  it  is  said:  "Mr.  Chancellor  Kent  has  applied  the  doctrine- 
of  Hnbems  in  the  case  of  an  express  antenuptial  contract  between  the  par- 
ties, and  has  laid  down  the  rule  that  the  rights  dependent  upon  nuptial  con* 
tracts  are  to  be  determined  by  the  lex  lod  coniractue.  This  may  be  generally 
cortect  in  regard  to  cases  of  express  or  of  implied  nuptial  contracts,  and  it  i» 
probable  that  none  other  were,  at  the  time,  in  the  mind  of  the  learned  judge. 
But  we  shall  presently  see  that,  aa  a  general  question,  in  regard  to  the  uni- 
versal operation  of  the  lex  loei  matrimonii,  there  is  much  controversy  npoa 
the  subject  among  foreign  jurists.    There  are  many  distinguished  jurist* 
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who,  in  Gommon  with  Haberna,  maintain  the  opinion  that  the  incidenti  and 
effects  of  the  marriage  upon  the  property  of  the  parties,  wherever  it  ia  aita- 
ate,  are  to  be  governed  by  the  law  of  the  matrimonial  domioilo.  In  the 
abeenoe  of  all  other  poeitlve  arraogements  between  the  parties. " 

After  an  examination  of  the  various  anthoritiea  by  the  learned  author,  the 
conclnaion  ia  reaohedy  aec.  158:  "Perhapa  the  moat  simple  and  aatisfaotory 
exposition  of  the  sabjeot^  or,  at  least,  that  which  best  harmoniaes  with  the 
analogies  of  the  conunon  law,  is  that  in  the  case  of  a  marriage  where  there 
is  no  special  nnptial  contract^  and  there  has  been  no  change  of  domicils^  the 
law  of  the  place  of  celebration  of  the  marriage  ought  to  govern  the  righta  oi 
the  parties  in  reepect  to  all  peraonal  or  movable  property,  wherever  thai  is 
acquired,  or  wherever  it  may  be  aitoate;  but  real  or  immovable  property 
imgjbt  to  be  left  to  be  adjudged  by  the  lex  rH  $U€b,  aa  not  within  the  reach  of 
any  extra-territorial  law.  Where  there  ia  any  apodal  nuptial  oontraet 
between  the  partiea,  that  will  f umiah  a  rule  for  the  caae,  and,  aa  a  matter  of 
contract^  ought  to  be  carried  into  effect  everywhere,  under  the  general  lim- 
itations and  exceptions  belonging  to  all  other  classes  of  contracts.** 

An  q[»plioation  of  this  doctrine  appears  in  a  recent  En^^lish  case:  AnBtnOker 
V.  AdatTp  2  Mylne  &  E»  618.  The  parties  were  domiciled  and  married  in 
Scotland,  and  executed  a  nuptial  oontract»  containing  mutual  proviaicoa  for 
the  bendit  of  the  partiea  and  their  ofibpring.  Upon  the  death  of  her  mother 
in  Engbmd,  afterwarda,  the  wife  became  entitled  to  certain  atock,  and  the 
huabend  filed  a  bill  to  have  the  atock  conveyed  to  him  by  the  trustee  thereof 
without  a  settlement  being  made  upon  his  wife  in  regard  thereto.  The 
qneation  waa,  whether  the  wife  was  entitled  to  the  comman  equity,  to  a  set- 
tlement  out  of  the  stock,  aooordingto  the  Kngliah  law.  It  appeared  that^  by 
the  law  of  Scotland,  acting  upon  the  interpretation  and  construotion  of  the 
provisions  of  the  nuptial  contract^  the  wife  was  not  entitied  to  any  such 
equity  as  a  settlsment.  The  lord  chancellor  held  that  the  courts  in  adjudi« 
eating  upon  the  rights  of  the  parties  under  that  nuptial  oontraot»  was  bound 
to  give  the  same  construction  and  effect  to  it  In  England  as  the  Scottish  law 
would  give  to  it»  and  he  therefore  awarded  the  atock  to  the  huaband  without 
any  aettienient  In  B&naU  v.  Wdaeh,  2i  K.  Y.  157,  the  aame  doctrine  Is 
applied,  on  the  authority  of  the  principal  case.  It  ia  here  held  that  the 
righta  of  a  wife,  aa  creditor  of  her  huaband,  under  the  law  of  France^  where 
the  marriage  waa  contracted,  continue  and  attach  to  the  property  of  the  hua- 
band where  he  abandona  her,  and  diea  domiciled  in  thia  atate. 

-  liAPn  ov  Tdcb  in  BQUirr. — ^The  point  ruled  in  thia  caae,  that  no  lapee  of 
time  bare  a  trust  in  equity,  ia  virtually  overruled  in  the  decision  of  the  chan- 
eeUor  in  JTans  v.  Bloodgood,  7  Johns.  Oh.  125^  where  he  says:  "  In  Decouehe 
V.  SaveUer,  I  observed  that  no  time  bars  a  direct  trust  as  between  trustee 
and  cestui  jfus  tnut^  so  long  as  the  trust  subsists,  and  I  referred  to  the  case 
of  Cholmandeleif  v.  CfUnUm,  But  these  general  expressions  must  be  taken 
under  the  ssme  restriction  that  is  applied  to  them  when  used  in  the  books. 
We  have  seen  the  sense  In  which  they  have  been  used  by  the  master  of  the 
roUs,  in  one  of  the  caaoa  mentioned;  and  the  aame  undefined  language  ia  uaed 
by  Lord  Hardwicke,  in  Lewdlm  v.  Mackworth^  15  Vin.  125,  T.  pL  1,  note) 
and  by  Mr.  J.  Aahurst,  aa  one  of  the  commiaaionera  in  Towmend^.  Townaend^ 
1  Cox,  28.  The  maxim  ia  donbtleaa  to  be  received  aubject  to  the  diatinctions 
which  the  dedaiana  anthoriae.  But  I  am  now  led  to  apprehend,  in  oooae- 
quenoe  of  a  more  thorough  examination  of  the  queation,  that  I  did  not  lay 
sufficient  atraaa  in  that  caae  upon  the  drcnmstance  that  by  the  statute  law 
of  this  state,  actions  at  law  of  debt,  detinue  or  account^  may  be  brought  f os 
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legaoies  and  distribatiTe  aharea.  In  England^  it  ia  the  proper  and  exdoaiTe 
province  of  the  coorta  of  eqnity  to  enforce  the  payment  of  l^gadee  and  dia- 
tributive  aharea;  and  following  the  Kngliah  caaea,  I  concluded  that  the 
atatate  of  limitationa  did  not  apply  to  aach  demanda.  The  role  aa  to  » 
l^acy  haa  aometiinea  been  said  to  be  upon  the  ground  of  a  truat,  and  Mme* 
timea  that  it  ia  impoeaible  to  aay  from  what  tune  the  atatute  ahall  ran,  aa 
the  legacy  ia  payable  when  the  executor  ahall  haye  poaaeaaed  aaaeta  anfficient 
for  debta  and  legaciea,  which  may  be  at  an  indefinite  time.  The  maater  of 
the  roUa,  in  SmaUmanv,  Lord  EamiUon,  2  Atk.  71.  aeemed  rather  to  be  dia- 
aatiafied  with  the  doctrine  that  the  atatute  of  limitationa  waa  not  applied  to 
a  legacy,  aa  well  aa  to  other  caaea;  but  I  aaaume  it  to  be  well  aettled  in  Eng- 
land that  the  atatute  doea  not  apply  to  legaciea  and  diatributive  aharea,  and 
that  the  remedy  to  enforce  payment  muat  be  aought  in  chancezy.  Aa  we, 
liowever,  have  a  legal  remedy  provided,  by  action  at  law,  it  becomea  a  very 
aerioua  queation  whether  thia  court,  poaaeaaing  now  only  a  concurrent  juiia- 
diction,  ia  not  bound  upon  eatabliahed  principlea  to  apply  the  aame  limitotion 
to  the  equitable  which  ia  given  to  the  legal  remedy  ?  And  if  we  aaaume  it 
to  be  the  rule  at  law  that  the  atatute  of  limitationa  doea  apply  to  actiona 
«t  law  for  legaciea  and  diatributive  aharea,  then,  in,  that  view  only,  I  have 
doubta  aa  to  the  aouudneaa  of  that  part  of  the  deciaion  in  Deeouehe  ▼•  Savetier,'* 
So  it  waa  held  in  Kane  v.  Bloodffood  that  the  atatute  of  limitationa  ia  a  good 
plea  in  equity,  aa  weU  aa  at  law.  To  the  aame  effect:  Skdby  ▼.  Skdby^  5 
Am.  Dea  686»  and  note. 

Lbz  Foki  Govxbkb  LnuTATioir.—- The  atatute  of  limitatuma,  where  the 
lemedy  ia  aought^  ahonld  govern,  ia  held  on  the  aatfaority  of  thia  oaae,  in 
Mawry  ▼.  Cheuman,  6  Gray,  616;  Planter^  Bank  ▼.  Sharp,  6  How.  330. 
But  thia  point  ia  now  well  eataUiahed. 


Cumberland  v.  Godrington. 

[8JonB.OB.aa9.] 

ABBDMrnoK  07  MoBTQAOB  BT  PuBfiH ABKR.  —The  peTBonal  eatate  of  a  de- 
oeaaed  purchaaer  of  land  under  mortgage  ia  not  liable  to  exonerate  the 
realty  from  the  charge,  unleaa,  by  aome  agreement  with  the  mortgagee, 
or  by  directiona  in  hia  will,  he  haa  manifeated  a  clear  intention  to  aa- 
aume the  debt  aa  hia  own,  and  to  make  it  payable  out  of  hia  peraonalty ; 
and  an  indemnity  given  to  the  mortgagor,  coupled  with  the  payment  of 
part  of  the  debt,  will  not  have  that  effect. 

Tiiamr.TTY  or  Hxib  of  Pubchassb. — Where  auch  purchaaer,  after  charging 
the  mortgage  upon  hia  personal  eatate,  diea,  and  hia  heir,  being  alao  hia 
peraonal  repreaentative,  afterwarda  dice,  the  peraonal  aaaeta  of  the  heir 
are  not  the  primary  f tmd  for  the  payment  of  the  debt. 

Bell  by  the  devisees  of  the  heir  at  law  of  the  Countess  of 
Bath  to  compel  her  personal  representatiyes  to  pay  off  a  certain 
mortgage  upon  her  realty.  The  case  is  suffideniljr  stated  in 
the  opinion. 

BiartBun  db  Hoffman^  for  the  plaintiffs, 

2*.  A.  Emmet  and  Wells,  contra. 
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Kent,  Chancellor.  The  question  in  this  case,  between  the 
heir  at  law  and  the  peraonal  representatives  of  the  Countess  of 
Bath,  is,  which  of  them  shall  pay  a  certain  mortgage-debt. 

Charles  Williamson,  in  1801,  had  in  himself  the  legal  title  to 
the  part  then  remaining  unsold  of  what  is  called  in  the  case  the 
''Qenesee  tract,"  and  he  held  it  as  a  trustee  for  Sir  William 
Pulteney.  It  had  become  expedient  that  Sir  W.  P.  should 
be  invested  with  the  legal  title,  but  Williamson  refused  to 
convey  except  upon  certain  terms.  The  terms  were  that  Sir 
W.  P.  should  pay  hyn  a  large  sum  of  money  as  a  remuneration 
of  his  services  as  agent,  and  should  assume  the  payment  of  cer- 
tain debts  against  Williamson,  and  the  mortgage-debt  in  ques- 
tion was  one  of  them.  This  debt  arose  on  the  purchase  of 
lands  lying  west  of  the  Genesse  river,  from  Andrew  Craigie,  in 
1796,  and  the  bond  and  mortgage  were  given  by  Williamson  to 
Craigie,  to  secure  part  of  the  purchase-money.  The  equity  of 
redemption  which  Williamson  had  in  the  mortgaged  lands  was 
conveyed,  along  with  the  other  lands  to  Sir  W.  P. ,  who  had  com- 
plied with  the  terms  of  settlement  proposed  by  Williamson,  by 
the  execution  of  two  certain  indentures.  Those  indentures 
specify  precisely  the  manner  in  which  the  mortgage-debt  was 
assumed,  and  we  have  no  evidence  of  any  other  agreement. 

By  one  of  the  indentures.  Sir  W.  P.  covenanted  with  W.  to 
indemnify  and  save  him  and  his  heirs,  executors,  etc.,  harm- 
less from  all  suits  and  demands  by  reason  of  the  bond  and  mort- 
gage. After  this  settlement,  Mr.  Troup  succeeded  as  agent  for 
Sir  W.  P.  in  respect  to  his  American  estates,  and  with  compe- 
tent powers  to  manage  them;  and  in  the  life-time  of  Sir  W.  P. 
the  agent  paid  a  large  arrearage  of  interest  on  the  bond  and 
mortgage,  and  no  objection  was  made  to  the  payment.  Sir 
W.  P.  died  intestate,  and  the  first  and  leading  point  in  the  case 
is,  whether  Sir  W.,  by  any  or  all  of  the  above  facts  and  circum- 
stances, made  the  mortgage-debt  his  own,  so  far  as  to  render 
his  personal  estate  in  the  hands  of  his  personal  representative 
chargeable,  as  the  primary  fund  to  be  applied  to  the  payment 
of  that  debt,  in  exoneration  of  the  land. 

The  rule  appears  to  be,  that  as  between  the  representatives  of 
the  real  and  personal  estates  of  Sir  W.  P.,  the  laud  is  the  pri- 
mary fund,  and  is  to  be  first  applied;  and  the  personal  estate  is 
only  to  be  resorted  to  as  auxiliary.  I  think  it  can  be  easily 
shown,  that  this  is  now  the  settled  English  rule  of  equity  ux>on 
such  a  state  of  facts. 

In  Shafio  v.  Sha/to^  note  1  to  2  P.  Wms.  654,  which  was  de- 


494     ^  OUMBEBLAUD  V.  CODBINGTON.         [New  York^ 

oided  by  Lord  ThurloWy  in  1786,  tha  deTiaee  of  land  subject  to 
a  moztgage  executed  bj  the  testator,  covenanted  with  the  owner 
of  the  mortgage,  that  the  estate  should  remain  a  securiiy  for 
the  debt  and  interest,  with  an  additional  one  per  cent,  of  inter- 
est. The  question  was  whether  the  personal  estate  of  the  de- 
visee, who  had  died  in  the  meantime,  should  not  pay  the  debt 
and  interest,  or  at  least  the  arrears  of  interest  with  the  addi- 
tional one  per  cent.  But  the  lord  chancellor  was  clearly  of 
opinion  that  the  personal  estate  ought  not  to  discharge  the 
mortgage^  for  the  land  was  the  primary  fond,  and  that  the  in- 
terest must  follow  the  nature  of  the  principal,  and  that  the 
contract  for  the  additional  interest  was  also  in  the  nature  of  a 
real  charge. 

Lord  Kenyon,  as  master  of  the  rolls,  laid  down  the  same 
rule,  about  tiie  same  time,  in  the  case  of  Tanhervitte  v.  Fawoei,  2 
Bro.  57.  He  there  declared  that  *'  where  an  estate  descends, 
or  comes  to  one,  subject  to  a  mortgage,  although  the  mortgage 
be  afterwards  assigned,  and  the  party  enters  into  a  covenant  to 
pay  the  money  borrowed,  yet  that  shall  not  bind  his  personal 
estate."  In  tiiat  case,  the  devisee  of  land  having  voluntarily 
and  very  honorably  charged  a  simple  contract-debt  of  the  tes- 
tator upon  the  land  devised,  and  died,  the  question  was  whether 
his  personal  estate  should  exonerate  his  real  of  this  debt.  It 
was  held  not  to  be  the  proper  debt  of  the  devisee,  and  that  his 
personal  estate  was  not  to  be  charged. 

Both  these  cases  contain  much  stronger  acts  of  the  substi- 
tuted debtor  than  the  one  before  me.  But  in  TuoeddM  v.  ISoedr 
deU,  2  Bro.  101, 152,  Lord  Thurlow  examined  the  subject  more 
at  large,  discussed  the  point  with  his  customaiy  boldness  and 
sagacity,  and  declared  the  rule  of  equity  with  a  certainty  and 
precision  which  have  rendered  his  decisions  a  leading  authority 
in  all  the  subsequent  cases. 

In  that  case,  A.  purchased  the  equity  of  redemption  in  an 
estate  under  mortgage,  and  agreed  with  the  mortgagor  to  pay, 
as  part  of  the  consideration  for  the  purchase,  the  mortgage- 
debt  to  the  son  and  heir  of  the  mortgagee,  and  the  residue  of 
the  consideration-money  to  the  mortgagor.  He  also  covenanted 
with  the  mortgagor  that  he  would  pay  the  mortgage-debt  to  the 
heir  of  the  mortgagee,  and  would  indemnify  the  mortgagor  and 
his  representatives  from  the  mortgage. 

On  a  bill  by  the  devisee  of  A.  to  have  his  personal  estate  ap- 
plied in  discharge  of  the  mortgage,  it  was  urged  upon  the 
aigument,  that  where  the  real  estate  was,  from  the  nature  of  the 
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<oontraot,  primarily  liable,  it  should  be  first  applied,  and  thai 
though  ooYenants  are  added,  yet,  if  they  are  meant  as  collateral 
securities  to  the  land,  they  could  not  ha^e  the  affect  of  altering 
the  fund.  The  chancellor  held,  in  that  case,  that  the  personal 
•estate  of  A.  was  not  bound  to  exonerate  the  real;  and  he  said  it 
iras  a  dear  rule  that  the  personal  estate  is  never  charged  in 
equity,  irhere  it  is  not  at  law;  that  there  was  no  principle,  or 
•case,  in  that  court,  to  warrant  its  being  chargeable  in  equity, 
contrary  to  the  order  of  the  law;  that  the  grounds,  upon  which 
former  cases  had  been  decided,  apply  to  that  case;  that  the  rule 
of  marshalling  assets  was,  that  it  must  be  a  debt  affecting  both 
the  real  and  personal  estate;  that,  in  that  case,  the  personal 
estate  never  was  liable  by  an  action  against  the  party,  and  so  he 
thought  as  to  the  case  of  Boch/ard  t.  Belvedere,  though  the 
house  of  lords  had  held  the  personal  estate  liable;  that  the 
buyer  here  took  the  land  subject  to  the  charge,  but  the  debt,  as 
to  him,  was  a  real,  not  a  personal  debt;  that  his  contract  with 
the  mortgagor  was  only  that  the  debt  should  not  fall  upon  him, 
and  it  was  a  mere  contract  of  indemnity,  and  he  would  hare 
been  bound  without  any  spedfio  contract,  to  indemnity  him. 

This  case  is  very  much  in  point,  and,  if  the  rule  of  equity  be 
correctly  stated,  it  puts  an  end  to  the  present  discussion.  It  is 
indeed  a  much  stronger  case  than  the  present,  for  here  is  nc 
stipulation  with  the  seller  to  pay  to  the  owner  of  the  mortgage, 
the  mortgage-debt,  as  being  part  of  the  consideration  money, 
and  here  is  no  express  covenant  to  pay  the  mortgage-debt.  Hers 
is  only  a  naked  and  dry  covenant  of  indemnity. 

If  I  was  to  question  the  case  of  IVoedeieU  v.  Tkoeddell,  it  would 
not  be  from  any  presumed  error  in  the  principle,  but  from  a 
doubt  of  its  application.  When  tiie  indentures  between  the 
mortgagor  and  purchaser  recited  an  agreement,  by  which  A.  had 
agreed  to  pay  out  of  the  purchase-money,  to  the  son  and  heir  of 
the  mortgagee,  the  principal  and  interest  due  on  the  mortgage, 
being  two  thousand  one  hundred  and  fifty -five  pounds,  and  the 
residue  of  the  purchase-money  being  one  thousand  three  hun- 
dred and  forty-five  pounds,  to  the  mortgagor,  it  might  be  a 
question  whetJier  the  son  and  heir  could  not  have  sued  at  law 
for  that  money,  as  so  much  received  for  his  use.  It  has  been 
held,  that  if  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  that  third  person  may  maintain  an 
action  at  law  on  that  promise:  DuUon  v.  Pocle,  2  Lev.  210;  1 
Tent.  818;  T.  Jones,  103;  Starkey  v.  MiU,  Styles,  296;  Martin  v. 
Mind,  Cowp.  437;  MdrchingUm  v.  Vernon,  1  Bos.  &  P.  101,  note; 
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Lord  Alvanley  in  3  Id.  149  and  note;  Schermerhorn  v.  Vander- 
heyden,  1  Johns.  140  [3  Am.  Dec.  304].  But  the  great  value  of 
this  case  consists  in  the  principle  it  has  so  fully  and  ezplidtlj 
declared.  As  Lord  Keny on  obserred  in  another  cause:  ''The 
use  of  cases  is  to  establish  principles,  and  if  the  cases  dedde 
different  from  the  principles^  I  must  follow  the  principles,  not 
the  decisions." 

In  the  next  decision  of  Lord  Thurlow,  which  followed  some 
time  after,  BUlinghurst  v.  WdUoer^  2  Bro.  604,  he  pushed  his 
doctrine  to  the  utmost  length.  The  rectory  of  F.  was  held  by 
a  lease  for  lives,  subject  to  a  charge  of  two  thousand  two  hun- 
dred pounds,  to  Martha  Vernon.  It  was  conveyed  by  the  owner 
of  the  lease  to  George  Woodroffe,  subject  to  the  same  charge^ 
and  to  a  charge  of  nine  hundred  pounds  to  one  Pery;  and  in 
the  indenture  by  which  it  was  conveyed,  and  to  whidi  Martha 
Vernon  was  a  party,  he  covenanted  to  pay  the  charge  to  Martha 
Vernon  as  well  as  the  other  change.  He  discharged  the  debt  ta 
Pery,  and  afterwards  gave  a  bond  to  Martha  Vernon,  to  pay  the 
interest  of  the  two  thousand  two  hundred  pounds  during  her 
life,  and  the  principal  at  his  death.  After  repeated  renewals 
of  the  lease,  G.  W.  died,  having  devised  the  rectory  to  two  of 
the  defendants,  and  appointed  two  others  of  the  defendants  his 
executors.  The  charge  being  called  in  and  paid  to  a  legatee  of 
Martha  Vernon  by  the  executors  of  G.  W.,  the  defendaota  were 
called  on  by  the  plaintiffs,  as  pecuniary  legatees  of  G.  W.  who 
were  unpaid,  to  have  the  two  thousand  two  hundred  pounds  re- 
placed  by  the  devisees  of  the  rectory,  and  paid  over  to  them. 
But  the  defendants  insisted  that  in  consequence  of  all  these 
transactions,  this  charge  had  become  the  personal  debt  of 
G.  W. 

This  was  a  very  strong  case  in  favor  of  the  doctrine  set  up  in 
that  instance  by  the  defendants.  There  was  not  only  a  covenant 
by  G.  W.,  the  purchaser  of  the  lease  subject  to  the  debt,  to  pay  the 
debt,  and  a  covenant  in  the  same  instrument  to  which  the  credit- 
or, or  owner  of  the  charge,  was  a  party,  but  there  was  afterwards  a 
bond  given  to  her  altering  and  extending  the  original  time  of 
payment.  This  would  seem  to  have  amounted  to  that  "  de- 
monstration of  the  intention  "  requisite  to  make  the  debt  a  per- 
sonal obligation.  But  it  was  held  that  giving  the  bond  was 
not  sufficient;  that  it  was  merely  a  collateral  security  which  did 
not  vary  the  nature  of  the  charge,  which  continued  a  debt  pxi- 
manly  a  debt  upon  the  estate;  and  the  defendants  were,  cons^* 
quently,  decreed  to  pay  over  the  money.    It  was  admitted  tb*-t 
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G.  W.  made  himself  personally  liable  to  the  creditor;  but  still 
it  did  not  throw  the  charge  on  his  personal  estate,  because  Ibere 
was  not  a  demonstration  of  such  intention.  So  that  it  6eem« 
not  to  be  sufficient  that  the  stranger,  who  takes  the  estate  sub- 
ject to  a  debt,  should  become  legallyresponsible  to  the  creditor, 
unless  that  responsibility  be  accompanied  with  eyidence  of  an 
intention  to  assume  the  debt  as  a  personal  debt  of  his  own,  and 
detached,  as  it  were,  from  the  land. 

The  case  of  MaUhesun  v.  Earduncke^  note  to  2  P.  Wms.  664, 
was  decided  about  the  same  time  as  the  one  I  have  just  consid- 
ered, by  Lord  Eenyon,  as  master  of  the  rolls.  The  testator 
there  devised  an  estate  to  A.  and  B.  in  fee,  charged  with  the 
payment  of  debts  and  leg^acies.  A.  paid  all  the  debts  and  leg- 
acies, except  one  legacy  of  one  hundred  pounds,  for  which  he 
gave  his  note  to  the  legatee,  and  died.  It  was  admitted  that  he 
had  paid  off  the  other  incumbrances,  with  a  view  of  easing  the 
estate  from  them  altogether;  but  the  note  there  was  held  to  be 
merely  a  collateral  security,  and  that  the  devised  estate  was  the 
primary  fund  for  the  payment  of  it. 

The  quetstion  in  these  latter  cases  seems  to  be  not  merely 
whether  the  purchaser  has  rendered  himself  liable  at  law  to  a 
suit  by  the  creditor,  bat  which  estate  is  to  be  deemed  the  pri- 
mary fond,  and  which  only  the  auxiliary.  When  a  man  givea 
a  bond  and  mortgage  for  a  debt  of  his  own  contracting,  the 
mortgage  is  understood  to  be  merely  a  collateral  security  for 
the  personal  obligation.  But  when  a  man  purchases,  or  has 
devised  to  him,  land  with  an  incumbrance  on  it,  he  becomes  a 
debtor  only  in  respect  to  the  land;  and  if  he  promises  to  pay  it, 
it  is  a  promise  rather  on  account  of  the  land,  which  continues^ 
notwithstanding,  in  many  cases,  to  be  the  primary  fund.  The 
same  equity  which,  in  other  cases,  makes  the  personal  estate 
contribute  to  ease  the  land,  as  between  the  real  and  personal 
representatives,  will  here  make  the  land  relieve  the  personal  es- 
tates. There  is  good  sense  and  justice  in  the  principle;  and  I 
feel  the  force  of  the  doctrine,  that  it  requires  very  strong  and 
decided  proof  of  intention,  before  the  court  can  undertake  to 
shift  the  natural  course  and  order  of  obligation  between  the 
two  estates.  We  have  already  witnessed  the  tenacity  with 
which  the  court  adheres  to  the  natural  order  of  the  funds  when 
a  stranger  comes  in  and  takes  the  incumbered  land;  and  the 
books  are  full  of  cases,  on  the  other  hand,  which  subject  the 
personal  estates  primarily,  and  as  ''the  natural  fund,"  to  the 

payment  of  debts  originally  contracted  by  the  party,  and  even 
▲m.  dbo.  Toxh  ynx— a 
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tboagh  the  debt  ehould  be  created  by  mortgage,  vdthout  either 
bond  or  covenant:  1  P.  Wms.  291;  Prec.  in  Ch.  7,  61;  3  P. 
Wms.  858;  1  Yes.  251;  2  Atk.  430;  1  Bro.  iM. 

I  proceed  to  the  case  of  Woods  y.  Suntingford,  3  Yes.  128,  in 
which  Lord  Alvanley  brings  the  subject  into  discussion.  B.  H. 
had  mortgaged  land  to  raise  money  for  the  use  of  his  son  John. 
The  land  was  afterwards  conyeyed,  subject  to  the  mortgage,  to 
the  use  of  John,  who  joined  with  his  father  in  a  covenant  for 
the  payment  of  the  money.  .The  land  was  next  reconveyed  to 
B.  H.,  who  covenanted  to  discharge  the  mortgage,  and  after- 
wards borrowed  a  further  sum  from  the  mortgagee,  and  made  a 
new  mortgage  for  the  entire  debt.  The  question  was  between 
the  heir  and  personal  representatives  of  B.  H.,  which  estate 
should  bear  the  debt.  It  is  difficult  to  perceive  a  point  in  the 
case;  and  the  master  of  the  rolls  was  clearly  of  opinion  that  B. 
H.  had  made  the  debt  his  own,  though  it  was  primarily  the  debt 
of  his  son  in  equity,  and  of  himself  and  his  son  at  law.  He 
properly  adds,  that  if  these  facts  were  not  sufficient  to  make 
the  debt  his  own,  a  man  never  could  make  a  debt  his  own,  with- 
out express  declaration.  He  was  very  careful  not  to  contradict  in 
any  degree  the  principle  established  in  Tweddedy,  HkoeddeU, 
which  was  a  very  governing  case.  In  that  case  there  was  no 
communication  with  the  mortgagee,  but  only  a  covenant  of  in- 
demnity, and  he  did  not  by  that  act  take  the  debt  upon  himself 
personally. 

In  Butter  v.  BuUer,  5  Yes.  jun.  534,  the  case  of.  IkoeddeU  v. 
Twedddl  is  again  recognissed  and  followed  by  the  master  of  the 
roUa  This  was  the  purchase  of  an  equity  of  redemption,  and 
an  agreement  with  the  vendor  to  pay  the  mortgage  debt  of  two 
thousand  pounds,  and,  also,  one  thousand  pounds  to  the  ven- 
dor; but  here,  likewise,  there  was  no  communication  with  the 
mortgagee.  It  was  admitted  that  IkoeddeU  v.  ISioeddeU  was  in 
point,  and  that  the  mortgage-debt  remained  primarily  charge- 
able upon  the  real  estate.  It  was  not  the  proper  debt  of  Butler, 
the  purchaser,  and  he  could  not  have  been  personally  sued  by 
the  mortgagee.  Lord  Alvanley  collected  from  the  decisions, 
that  if  a  man  purchases  an  estate  subject  to  a  charge,  and  does 
no  more  than  covenant  with  the  vendor  that  he  shall  be  indem- 
nified, it  is  not  his  debt,  except  in  respect  to  the  estate,  and 
the  estate,  and  not  his  personal  property  must  bear  it.  He  ad- 
mitted that  the  purchaser  might  have  been  liable  cirouitously  to 
the  vendor  for  his  indemnity,  but  he  said  the  decree  would  have 
been  then  for  sale  of  the  estate. 
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The  case  of  Waring  ▼.  Ward,  5  Ves.  jun.  670;  7  Id.  332,  is 
still  more  interesting;  for  it  gives  the  opinion  of  Lord  Eldon 
on  this  muoh-litigated  question.  In  that  case,  the  testator  had 
purchased  an  estate  subject  to  a  mortgage.  He  borrowed  the 
sum  of  twenty  thousand  pounds,  and  gaye  a  new  bond  and 
jnortgage  for  it,  and  thus  made  a  new  and  different  contract 
with  the  mortgagee.  The  lien  was  decreed  to  be  exonerated 
by  the  personal  assets  of  the  testator  from  the  payment  of  that 
sum,  because  the  real  contract  was  only  secondary,  and  the 
personal  was  the  primary  contract.  Nothing  can  be  clearer 
than  the  conclusion  in  this  case;  but  Lord  Eldon  gave  his  view 
of  the  general  doctrine.  He  observed  that  the  rules  on  the 
subject  were  extremely  clear,  and  that  the  principle  upon  which 
the  personal  estate  was  first  liable  in  general  cases  was,  that 
the  contract  was  primarily  a  personal  contract,  and  the  land 
lx)imd  only  in  aid  of  the  personal  obligation  to  fulfill  the  per- 
sonal contract;  that  upon  the  transfer  of  a  mortgage,  not  origi- 
nally the  personal  debt  of  the  party,  by  adding  his  personal 
•contract,  he  will  not  make  his  personal  estate  liable,  in  the  first 
instance;  that  Lord  Thurlow  carried  the  doctrine  to  this  extent, 
yiz.,  that  if  the  purchaser  of  the  equity  of  redemption  covenants 
to  pay  the  mortgage  debt,  and  also  to  raise  the  interest  from 
four  to  five  per  cent.,  yet,  as  between  the  real  and  personal 
xepresentativeB  of  the  purchaser,  the  additional  interest  was  not 
even  primarily  a  charge  upon  the  personal  estate,  for  it  was 
incident  to  the  charge;  that,  even  independent  of  a  covenant  of 
indemnity,  the  purchaser  of  an  equity  of  redemption  is  bound 
to  indemnify  the  vendor  against  any  personal  obligation  to  pay 
a  debt  charged  on  an  estate  of  which  he  had  become  the  owner; 
that  the  case  of  tioeddell  v.  Tu)eddell  went  upon  the  principle 
that  the  debt  due  to  the  mortgagee  was  never  a  debt  directly 
ttom  that  person  whose  personal  assets  were  sought;  that  if 
Xiord  Thurlow  was  right  upon  the  fact,  the  case  was  a  clear 
authority  that  the  purchase  of  an  equity  of  redemption  will  not 
make  the  mortgage  debt  the  debt  of  the  purchaser;  that,  in  his 
hands,  it  is  the  debt  of  the  estate,  and  a  mortgage  intereist,  as 
between  his  representatives. 

In  the  case  of  The  Earl  of  Oxford  v.  Lady  Rodney,  14  Ves.  jun« 
417,  the  testator  purchased  an  estate  subject  to  a  mortgage,  and 
paid  the  consideration  remaining  for  the  vendor,  beyond  the 
mortgage,  to  the  vendor,  and  then  covenanted  directly  with  the 
mortgagee  to  pay  him  the  mortgage-debt.  The  question  arose 
between  his  heir  at  law  and  personal  representatives;  and  Sir 
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William  Gteant^  the  master  of  the  rolls,  took  occasion  to  observe 
that  it  was  not  veiy  easy  to  reconcile  lioeddeU  v.  JhveddeU  with 
the  principle  established  by  Lord  Hardwicke,  in  Parsona  v.  Free-^ 
man,  Tiz.,  that  where  the  mortgage  money  was  taken  as  part  of 
the  price,  the  charge  becomes  a  debt  from  the  purchaser.  But 
he  admits  that  Lord  Thurlow's  principle  was  right,  if  the  real 
result  of  the  facts  in  that  case  was  that  the  contract  of  the  pur- 
chaser never  gave  any  direct  and  immediate  right  against 
himself  to  the  mortgagee,  and  was  only  a  contract  of  indemnity 
to  the  vendor  against  the  mortgage.  This  case  differed  mate- 
rially from  that  of  Tuoeddell  t.  TuoeddeU,  for  there  was  a  direct 
contract  with  the  mortgagee,  and  iu  that  case  there  was  no 
dealing  with  the  mortg^ee. 

Though  Sir  William  Grant  declares  that  IkjoeddeU  r.  Tweddell 
is  now  to  be  looked  upon  as  an  authority  to  the  extent  to  which 
it  goes,  yet  he  seems  to  intimate  that  an  inconsistency  existed 
between  that  decision  and  what  Lord  Thurlow  said  in  Billing- 
hurst  Y.  Walker,  **  that  if  the  charge  was  part  of  the  price,  then 
the  personal  estate  was  liable.''  I  cannot  understand  this  ob» 
servation  of  Lord  Thurlow,  nor  see  the  importance  of  the  criti- 
cism. The  mortgage-debt  is  always  part  of  the  price,  unless 
there  be  an  agreement  that  the  vendor  should  take  up  the  in- 
cumbrance. The  purchaser,  wherever  he  covenants  to  indem- 
nify the  vendor,  takes  the  land  cum  onere;  this  is  the  elear 
understanding  of  the  parties,  and  the  value  of  the  incumbrance 
will,  of  course,  be  deducted  from  the  real  value  of  the  land. 
Li  IkoeddeU  v.  ISoeddell  the  charge  was  part  of  the  price,  and 
that  part  of  the  price  the  purchaser  was  to  pay  to  the  mort- 
gagee. This  was  the  case,  also,  iu  BuUer  v.  Butter,  yet  Lord 
Alvanley  takes  no  notice  of  that  distinction.  Li  the  very  case 
of  BiUinghural  v.  Walker  the  charge  was,  in  one  sense,  part  of 
the  price,  for  the  land  was  conveyed  to  the  testator  as  a  mar- 
riage portion  for  his  wife,  after  deducting  the  incumbrances 
which  the  testator  was  to  pay.  All  sales  of  equities  of  redemp- 
tion, where  there  is  no  express  agreement  to  the  contraiy,  pass 
the  estate  with  the  incumbrance;  and  the  purchaser  will  always 
withhold  the  amount  of  the  incumbrance  from  what  is  deemed 
the  value  of  the  land,  and  he  pays  only  the  residue  to  the  ven- 
dor. The  only  question  in  all  these  cases  is,  whether  a  right  of 
action  at  law  docs  not  accrue  to  the  mortgagee  when  the  amount 
of  the  mortgage-debt  is  distinctly  marked  and  separated  from 
the  price  to  be  paid  to  the  vendor,  and  by  agreement  between 
vendor  and  vendee,  is  left  in  the  hands  of  the  latter  for  the  use 
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of  the  mortgagee.  It  was  held  in  Nebrm  t.  BHghi,  1  Johns. 
Oas.  2O69  that  where  a  trast  was  created  for  the  benefit  of  a 
third  person,  though  without  his  knowledge  at  the  time,  he  may 
affirm  the  trust  and  enforce  its  execution;  and  if  it  be  to  paj 
money,  he  may  enforce  its  execution  at  law.  This  doctrine  was 
again  affirmed  in  Weston  v.  Barker,  12  Johns.  276,  and  I  think 
the  same  principle  is  to  be  met  with  in  7  Cranch,  71. 

This  series  of  cases  which  I  have  examined,  show  yery  con- 
clusively that  by  the  English  equity  system,  as  it  has  been  de- 
clared receiyed  for  the  last  thirty  or  forty  years,  the  purchase  of 
the  equity  of  redemption  in  this  case,  by  Sir  W.  P.,  with  a 
covenant  of  indemnity  to  "Williamson,  the  mortgagor,  against 
the  mortgage-debt,  did  not  make  the  debt  his  own,  so  to  render 
his  personal  assets  the  primary  fund  to  pay  it.  The  cases  all 
agree  that  no  covenant  with  the  mortgagor  is  sufficient  for  that 
purpose.  There  must  be  a  direct  communication  and  contract 
with  the  mortgagee;  and  even  that  is  not  enough,  unless  the 
dealing  with  the  mortgagee  be  of  such  a  nature  as  to  afford  de- 
cided evideuce  of  an  intention  to  shift  the  primary  obligation 
from  the  real  to  the  personal  fund.  The  cases  of  Tupeddell  v. 
TweddeU  and  Butler  v.  Butler  contained  covenants  with  the 
mortgagor  to  pay  the  incumbrance,  and  that  was  not  sufficient. 
The  cases  of  Sha/to  v.  Shaflo,  Billinghurst  v.  Walker  and  Maiihe- 
mm  V.  Hardwicke,  contained  a  communication  and  contract  with 
the  mortgagee  to  pay  the  debt,  and  even  that  was  not  sufficient. 
In  Tahkerville  v.  Faxjocet,  the  devisee  voluntarily  assumed  a  sim* 
pie  contract-debt,  and  charged  it  on  his  land,  and  that  was  not 
sufficient.  It  required  such  a  special  dealing  as  in  Woods  v. 
Hantingford^  and  Waring  v.  Ward^  and  Oxford  v.  Rodney,  by 
which  the  original  contract  seems  to  have  been  essentially 
changed,  and  lost  or  merged  in  the  new  and  distinct  engage- 
ment with  the  mortgagee.  It  was  clear,  from  the  rez  gestw  in 
these  latter  cases,  that  the  party  taking  the  incumbered  estate 
meant  to  take  upon  himself  the  debt,  absolutely  and  at  all 
events,  as  a  personal  debt  of  his  own.  So  far  from  being  liable 
to  difficulty,  it  appears  that  the  decision  in  Tweddell  v.  Ikveddell 
did  not  go  so  far  as  other  cases  had  done;  and  it  is  only  pecul- 
iar in  laying  down  as  a  test,  whether  there  was  or  was  not  a 
direct  personal  dealing  and  contract  with  the  mortgagee,  by 
which  the  debt  was  assumed. 

But  we  are  told  that  no  English  authorities  since  1775,  are  of 
binding  authority,  and  that  our  courts  are  not  to  vary  with  the 
opinions,  or  perhaps  caprice  of  English  tribunals.     It  is  true. 
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that  we  are  not  to  be  bound  by  their  errors,  nor  do  we  feel  sub- 
dued bj  their  authority;  but  we  can  listen  with  instruction  to 
their  illustration  and  application  of  the  principles  of  the  science. 
^'  Far  from  me  and  from  my  friends  be  such  frigid  philosophy/' 
or  such  unreasonable  pride,  as  may  turn  us  with  indifference  or 
•disdain  from  the  decisions  and  the  wisdom  of  other  nations. 
It  is  to  be  recollected  that  we  have  very  little  domestic  prece* 
dent  in  matters  of  equity  to  guide  us.  A  question  of  this  kind 
has  probably  never  before  arisen  in  our  own  courts.  We  must 
resort  for  information  to  the  courts  of  that  nation  from  which 
our  jurisprudence,  as  well  as  the  best  of  our  institutions,  are 
derived;  and  we  can  do  it  with  uncommon  advantage.  Within 
the  last  forty  years,  the  principles  of  law,  as  taught  in  their 
courts  of  equity,  have  been  cultivated  with  great  talent,  and 
methodized  and  explained  with  great  success.  During  thai 
interval  of  time,  their  courts  of  equity  have  had  a  succession 
of  learned  men  to  preside  in  them,  who  have  shed  light  on 
this  portion  of  municipal  law,  and  enriched  it  with  their  wis» 
dom. 

It  cannot,  I  presume,  be  seriously  expected,  or  even  wished,, 
by  the  liberal  counsel  who  argued  this  cause,  that  I  should  con- 
fine my  researches  to  the  more  loose,  inaccurate,  and  scaniy  re* 
positories  of  equity  learning  of  a  date  prior  to  our  revolution,, 
and  that  I  should  shut  my  eyes  upon  the  improvements  and 
lights  of  the  present  age.  Within  the  period  I  have  referred  to 
I  may  be  permitted  to  mention,  without  meaning  any  invidious 
comparisons,  that  we  have  the  results  of  the  vast  labors  and 
eminent  discretion  of  Lord  Eldon,  and  are  equally  instructed 
by  the  enlightened  judgment  of  Sir  William  Grant,  and  the 
great  diligence  and  accurate  learning  of  Lord  Alvanley.  Withiu 
the  same  period  we  have,  also,  to  borrow  a  portrait  from  Gib- 
bon, the  majestic  sense  of  Thurlow,  and  the  skillful  eloquence 
of  Wedderbume."  Least  of  all  ought  a  complaint  to  be  made 
against  the  application  of  the  existing  English  law  to  this  case,, 
for  the  parties  litigant  are  British  subjects,  resident  in  England,, 
and  several  of  them  of  very  distinguished  rank. 

It  will,  however,  be  found  upon  further  inquiry,  that  these 
later  decisions  are  not  introductory  of  any  new  rule  or  principle 
of  equity,  but  are  only  the  application  of  principles  long  ante- 
cedently known  and  declared.  This  I  will  now  undertake  to 
show;  for  I  admit  that  the  parties  are  entitled  to  have  the  case 
decided  according  to  the  existing  law  of  this  court,  though  that 
law  should  happen  to  be  different  from  what  is  now  understood 
to  be  the  rule  at  Westminster  Hall. 
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To  begin  with  Pocldey  v.  Pocldey,  1  Vern.  36,  which  came  be- 
fore Ch.  Nottingham,  in  1681.  The  testator  in  that  case  had 
purchased  an  annuity  out  of  mortgaged  lands,  and  taken  an  as* 
signment  of  the  mortgage  to  protect  his  purchase;  and  bj  his 
will  he  directed  the  mortgage-debt,  among  others,  to  be  paid 
out  of  his  personal  estate.  The  question  was  between  the  rep- 
resentatiTes  of  the  personal  and  real  estates;  and  the  chancellor 
directed  this  debt  to  be  paid  out  of  the  testator's  personal  es- 
tate, by  reason  of  the  express  direction  in  his  will.  This  case 
shows  that,  at  that  early  day,  the  purchase  of  land,  subject  to  a 
mortgage-debt,  did  not  make  the  debt  personal;  and  that  it  re* 
quired  an  express  declaration,  by  will,  to  charge  the  personal 
assets  with  it.  But  I  cite  the  case  principally  for  the  observa- 
tions made  by  the  court  upon  the  argument,  and  which  may  be 
considered  as  evidence  of  the  rule  as  then  understood.  The 
counsel  observed,  by  way  of  illustration,  that  if  a  man  pur- 
chased an  equity  of  redemption,  he  must  hold  the  land  subject 
to  the  debt;  but  the  debt  never  charged  his  person,  nor  did  it, 
in  any  sort,  become  his  proper  debt. 

So,  again,  in  Coventry  v.  Coventry,  9  Mod.  12;  2  P.  Wms.  222; 
Str.  596,  Earl  Gilbert  had  an  estate  for  life,  with  power  to  settle 
jointure  on  his  wife;  and  he  covenanted  to  settle  lands  accord- 
ing to  the  power,  and  died  before  the  power  was  executed.  The 
plaintiffs  brought  a  bill  against  the  heir  to  have  a  specific  ex* 
eoution  of  the  power.  Lord  Macclesfield,  with  the  assistance 
of  two  judges,  held  "  that  the  assets  of  Earl  Gilbert  should  not 
come  in  exoneration  of  the  settled  estate;  for  wherever  assets 
are  brought  in  exoneration,  there  the  debt  originally  charged 
the  personalty.  The  covenant  remained  as  a  real  lien  on  the 
settled  estate,  and  there  could  be  no  application  of  the  personal 
estate,  since  there  was  no  debt  of  which  the  personal  estate  was 
to  be  exonerated."  Here  the  general  principle  pervading  all 
the  subsequent  cases  was  strongly  and  distinctly  declared. 

In  Bagoi  v.  OughJUmy  1  P.  Wms.  847,  the  ancestor  mortgaged 
his  estate,  and  died.  His  daughter  and  heir  married  B.,  who, 
by  fine,  settled  the  estate  on  her  and  her  husband,  and  he  joined 
in  an  assignment  of  the  mortgage,  and  covenanted  to  pay  the 
money.  It  was  held  by  Lord  Ch.  Cowper,  that  the  personal 
estate  of  the  deceased  husband  was  not  liable  to  be  ap- 
plied in  ease  of  the  mortgaged  premises;  for  the  covenant  was 
only  an  additional  security  for  the  satisfaction  of  the  lender, 
and  was  not  intended  to  alter  the  nature  of  the  debt.  That  case 
goes  as  far  as  any  of  the  modern  cases.    The  husband  had  there 
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become  jointly  seised  of  the  estate,  and  he  deals  with  the  mort- 
gagee,  by  his  personal  covenant  to  pay,  and  still  the  order  of 
the  f  ands  was  not  affected. 

The  Bubseqaent  case  of  Evelyn  v.  Evdyn,  2  P.  Wms.  659»  is 
equally  strong,  and  it  had  great  sanction;  it  adhered  to  such 
strictness,  in  preserving  the  original  character  of  the  two  fonds, 
as  even  to  shake  the  resolutidn  of  Lord  Thurlow.  In  that  case, 
G.  E.  mortgaged  the  land  for  fifteen  hnndred  pounds,  and  his 
son,  G.  E.,  afterwards  covenanted  with  the  assignee  of  the  mort- 
gage to  pay  the  money.  He  succeeded  to  the  premises,  by  settle- 
ment, after  the  death  of  his  father,  and  died  intestate.  The  ques- 
tion was  whether  his  personal  estate  should  be  applied  to  pay  off 
the  mortgage  executed  by  his  father,  in  consequence  of  the  cov- 
enant he  made.  It  was  held  by  Lord  Chancellor  King,  assisted 
by  the  chief  justice  of  the  K.  B.,  and  the  master  of  the  rolls, 
that  the  son's  personal  estate  was  not  to  be  charged,  for  it  was 
still  the  father's  debt,  and  the  covenant  of  the  son  was  to  be 
considered  only  as  a  surety  for  the  land,  which  was  the  original 
debtor. 

Lord  Thurlow,  in  Ancaster  v.  Mayer ^  1  Bro.  454,  seemed  in- 
clined to  think  that  in  that  case,  the  son,  by  his  covenant,  had 
made  the  debt  his  own;  and  he  supposed  the  idea  of  the  court 
must  have  been,  that  the  covenant  was  by  way  of  accommodat- 
ing the  charge,  and  not  of  making  the  debt  his  own.  But  there 
are  so  many  cases,  and  even  some  decided  by  Lord  Thurlow,  in 
which  a  mere  bond  or  covenant  to  the  mortgagee  will  not,  of  it- 
self, and  without  other  circumstances,  shift  the  charge,  that  I 
see  no  ground  for  surprise  at  this  commanding  decision. 

In  Lemjan  v.  Nsumham,  1  Yes.  57,  the  same  decision  was 
given.  An  estate  descended  to  a  son,  incumbered  with  a  mort- 
gage, and  he  covenanted  with  the  assignee  of  the  mortgage  to 
pay  it,  and  died.  It  was  held,  by  the  master  of  the  rolls,  on 
the  authority  of  the  cases  of  Bagot  v.  Oughion,  and  Evelyn  v. 
Evelyn,  that  the  personal  estate  of  the  son  was  exempted,  and 
ihat  it  was  still  the  ancestor's  debt. 

We  come  next  in  the  order  of  time  to  the  case  of  Parsons  v. 
Dreeman,  Amb.  115;  2  P.  Wms.  664,  note,  which  seems  to  have 
been  much  relied  on  by  the  counsel  for  the  plaintiffs,  though  I 
cannot  perceive  that  it  disturbs,  in  any  material  degree,  the 
general  current  of  authority.  The  case  is  very  loosely  and  im- 
perfectly reported;  and  if  Lord  Hardwicke  is  not  made  to  speak 
with  the  precision  with  which  he  usually  thought,  it  must  be 
imputed  to  the  insufficiency  of  the  case,  which  gives  us  no  facts. 
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And  a  veiy  brief  note  of  an  opinion.  He  says  that  if  the  anoee- 
tor  has  done  no  act  to  ohaige  himself  personally,  the  heir  at  law 
must  take  the  estate  cum  onere.  So,  if  one  purchase  the  eqoiiy 
of  xedemptiony  with  usual  covenants  to  pay  off  the  mortgage, 
he  knows  of  no  determination  upon  such  a  case,  but  is  inclined 
to  think  the  heir  could  not  come  to  have  the  estate  exonerated. 
Then  he  adds  that  such  was  not  the  case  before  him,  which  was 
an  agreement  with  the  vendor  for  the  purchase  of  an  estate  for 
ninety  pounds,  of  which  he  agreed  to  pay  eighty-six  pounds  to 
the  mortgagee,  and  four  pounds  to  the  vendor;  and  he  thinks, 
in  that  case,  the  words  were  sufficiently  strong,  by  express  con- 
tract to  pay,  to  show  an  intention  to  make  the  debt  his  own, 
and  the  heir  was  entitled  to  the  application  of  the  personal 
estate. 

I  have  already  observed  that  such  a  special  agreement  be- 
tween the  purchaser  and  seller  of  the  equity  of  redemption,  by 
which  the  mortgage  is  considered  as  so  much'money  left  in  the 
hands  of  the  purchaser  for  the  use  of  the  mortgagee,  would 
seem  to  be  sufficient  ground  for  a  suit  at  law  by  the  mortgagee. 
If  so,  this  case  is  directly  witliin  the  principle  of  Ikoeddell  v. 
IkveddeU;  and  Lord  Thurlow  is  said  (3  Yes.  131)  even  to  have 
approved  of  that  decision.  But  the  case  is  certainly  of  no  use 
to  the  present  plaintiff,  as  Lord  Hardwicke  admits  that  the 
purchase  of  an  equity,  with  covenants  to  pay  off  the  mortgage, 
does  not  make  the  debt  personal;  and,  in  the  case  before  me,  it 
is  again  to  be  repeated,  there  is  nothing  more  than  a  covenant 
of  indemnity.  I  have  no  doubt  that  if  we  were  in  possession  of 
all  the  facts  in  that  case,  we  should  discover  some  special  cir- 
oumstances  which  took  it  out  of  the  general  rule.  As  it  now 
atands,  it  is  repugnant  to  most  of  the  cases  which  preceded 
and  followed  it.  The  mere  covenant  with  the  vendor  to  pay 
the  mortgage-debt  does  not  shift  the  charge  from  the  fund 
primarily  liable.  Most  of  the  cases  do  not  give  that  effect  even 
to  a  covenant  with  the  mortgagee.  There  must  be  circum- 
atances  in  addition  to  the  covenant.  Lord  Hardwicke  himself 
so  decided,  shortly  after  the  case  of  Parsons  v.  Freeman.  Thus, 
in  Lewis  v.  Nangle,  Amb.  150;  2  P.  Wms.  664,  note,  an  estate 
•came  to  the  wife  encumbered  with  a  mortgage-debt.  The  hus- 
band borrowed  money,  by  bond  and  mortgage,  on  the  wife's 
•estate,  and  she  joined  in  the  mortgage,  as  the  money  was  partly 
for  the  husband's  use,  and  partly  to  discharge  her  debts,  dum 
wla.  The  husband  gave  a  bond,  and  also  covenanted  to  pay 
the  whole  moneys  secured  by  the  mortgage.     But  Lord  Hard* 
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-wicke  considered  the  land  as  still  the  primary  fand^  and  he 
would  not  compel  the  husband  to  exonerate  the  land.  He  pre- 
sumed the  intention  was  otherwise. 

Faresier  ▼.  Leigh,  Amb.  171;  2  P.  Wms.  664,  note,  is  a  strong 
decision  of  Lord  Hardwicke  to  the  same  effect.  The  testator 
purchased  several  estates  subject  to  mortgages,  with  regard  to 
one  of  which  he  covenanted  to  pay  the  mortgage  money,  and 
as  to  another  estate  under  the  mortgage,  he  purchased  only  part 
of  it,  and  he  and  another  purchaser  covenanted  to  pay  their  re- 
spective shares  and  indemnify  each  other.  It  was  held  as  be* 
tween  the  legatees  of  the  personal,  and  the  devisees  of  the  real 
estate,  that  these  covenants  did  not  make  the  mortgages  per- 
sonal debts  of  the  testator.  That  was  not  the  purpose  of  the 
covenants. 

But  the  case  of  the  Earl  of  Belvedere  v.  Bochfori^  6  Bro.  P. 
C.  520,  is  thought  to  have  established  a  rule  much  more  favor- 
able  to  the  heir  than  that  declared  in  many  of  the  cases,  and 
the  counsel  for  the  complainants  seemed  to  place  much  reliance 
upon  its  application,  as  well  as  upon  its  authority.  The  case 
was  this :  Hughes,  in  1706,  mortgaged  lands  in  Ireland  to  Proby, 
to  secure  a  debt  of  four  hundred  and  fifty  pounds,  with  interest. 
In  1707  H.  sold  his  equity  of  redemption  to  Lord  Bochfort  for 
nine  hundred  pounds,  and  in  the  covenant  of  warranty  he  ex- 
cepted the  mortgage;  and  the  deed  stated  that  the  mortgage- 
debt  and  interest  were  to  be  paid  and  discharged  by  Bochfort, 
out  of  the  consideration  of  nine  hundred  pounds.  On  the  back 
of  the  deed  there  was  also  indorsed  a  receipt  for  the  nine  hundred 
pounds,  in  this  manner,  viz:  "  450  x>ounds  on  the  perfection  of 
the  deed,  and  450  pounds  allowed  on  account  of  the  mortgage." 

Lord  Bochfort  never  paid  the  debt,  and  in  1726  he  made  his 
will  and  gave  a  large  personal  estate  to  his  wife,  and  he  also 
devised  the  mortgaged  premises  to  her  for  life,  and  then  to  his 
eldest  son,  George  Bochfort,  in  fee,  subject  to  certain  debts  and 
legacies.  He  declared  that  his  wife  was  to  hold  the  land  devised 
to  her,  free  of  the  mortgage-debt  and  every  incumbrance,  dur- 
ing her  life;  and  he  directed  that  his  son  George  should  pay  the 
interest  of  that  mortgage-debt  out  of  other  lands  devised  to  him. 
After  giving  some  pecuniary  legacies  he  bequeathed  the  rest  of 
his  personal  estate,  after  payment  of  all  his  just  debts,  and  all 
his  real  estate,  to  his  son  George,  and  made  him  sole  executor. 

George,  the  son,  proved  the  will  after  his  father's  death,  and 
he  kept  down  the  interest  on  the  mortgage-debt,  but  never  paid 
the  principal.     His  mother,  also,  released  to  him  her  life  estate 
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in  the  mortgaged  premises.  In  1730  he  made  his  will  and  gave 
small  annuities  to  bis  younger  sons;  the  mortgaged  premises  he 
gave,  according  to  such  estate  as  he  had  therein,  to  his  youngest 
son,  William  Bochfort;  and  he  gave  the  principal  part  of  his 
estate,  real  and  personal,  to  his  eldest  son,  Bobert,  afterwards 
Earl  of  Belvedere.  The  provision  for  the  youngest  son  and  the 
other  children  was  very  small.  The  estate  left  to  the  eldest  son 
was  immense. 

After  the  death  of  George,  the  eldest  brother,  whose  income 
at  that  time  was  three  thousand  eight  hundred  pounds  ster- 
ling a  year,  refused  payment  of  principal  or  interest  of  the 
mortgage-debt  charged  on  the  land  devised  to  the  youngest 
brother,  and  the  younger  brother,  being  under  straitened 
circumstances,  and  with  an  increasing  family,  was  unable 
to  keep  down  the  interest,  and  at  last,  in  1739,  the  mort- 
gage was  foreclosed;  but  the  estate,  by  the  humane  indul- 
gence of  the  creditor,  was  not  sold  under  the  decree  until 
the  year  1756.  The  younger  brother,  at  last,  filed  his  bill 
against  the  executors  of  his  father,  of  which  his  elder  brother 
was  one,  and  of  his  grandfather,  to  have  the  mortgage-debt  paid 
out  of  the  personal  assets  in  ease  of  the  land  devised  to  him. 
The  bill  was  originally  filed  in  1749,  in  the  court  of  chancery  in 
Ireland,  and  the  final  decree  was  pronounced  by  Lord  Ch.  Lif- 
ford  in  1770.  The  lord  chancellor  decreed  that  the  mortgage- 
debt  was  to  be  considered  the  debt  of  Lord  Bochfort,  the  grand- 
father, at  the  time  of  his  death;  and  that  his  personal  estate,  in 
the  hands  of  his  son  and  heir,  George,  and  which  since  came  to 
the  hands  of  his  grandson,  Bobert,  Earl  of  Belvedere,  was  liable 
to  the  payment  of  that  debt  in  exoneration  of  the  real  estate  de- 
vised to  William,  the  plaintiff.  This  decree  was  affirmed,  on 
appeal,  by  the  house  of  lords. 

The  simple  narration  of  this  case  is  exceedingly  calculated 
to  enlist  the  feelings  in  favor  of  the  decree;  and  every  x>erson 
would  naturally  be  tempted  by  the  interest  and  pathos  of  the 
storj,  to  press  every  circumstance  to  the  greatest  extent 
for  the  relief  of  the  younger  brother.  But  hard  cases  often 
make  bad  precedents;  and  it  is  certain  that  this  case  has  nerer 
since  been  regarded  as  a  safe  and  sound  authority.  Lord  Thur- 
low  rejected  it,  though  he  was  one  of  the  counsel  for  the 
respondents  upon  the  appeal.  Lord  Alvanley  says,  there  are 
many  difficulties  occurring  against  the  judgment,  and  he  does 
not  rely  upon  it;  and  Lord  Eldon  and  Sir  Wm.  Grant  take  no 
notice  of  it  in  their  criticisms  and  discussions  on  this  much  agi- 
tated subject. 
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It  was  impossible  to  know  upon  what  precise  grounds  the 
decree  was  placed  by  the  house  of  lords.  The  counsel  for  the 
respondents  relied  upon  the  fact  contained  in  the  deed  of  pur- 
chase of  the  equity  of  redemption  by  Lord  Bochfort,  that  the 
mortgage-debt  was  expressly  ascertained  and  set  apart,  and  left 
in  the  hands  of  the  purchaser^  to  be  by  him  paid  to  the  mort- 
gagee. Lord  Lifford  seems  to  have  considered  this  fact  as  de- 
cisive evidence  that  Lord  Bochfort  made  the  debt  his  own  per- 
sonal debt,  and  this,  probably,  was  the  ground  of  his  decree. 
If  it  was  considered  that  an  action  of  law  might  be  brought  by 
the  mortgagee  upon  the  affirmance  of  this  trust,  then  the  case 
would  come  directly  within  the  principle  of  Tweddell  y.  TvoeddeU, 
But  the  counsel  for  the  respondents  urged  other  reasons, 
founded  on  the  will  of  the  original  purchaser,  as  if  he  had  there 
made  the  debt  chargeable  on  his  personal  assets.  If  that  was 
the  fact,  then  the  case  came  within  the  decisions  in  Pocldey  v. 
Pockley,  and  of  numerous  other  cases  to  the  same  purpose. 
There  is  strong  ground  for  this  construction,  as  the  testator 
gave  the  mortgaged  premises  to  his  wife  for  life,  free  from  this 
incumbrance;  and  he  directed  his  son  and  executor  to  pay  the 
interest  of  that  debt  out  of  the  other  lands  devised  to  him.  If 
he  intended,  or  expected,  that  the  mortgage-debt  was  to  be 
paid  in  the  life-time  of  his  widow,  and  he  had  no  right  to  ex- 
pect to  the  contrazy,  then  the  testator  certainly  intended  it 
should  be  paid  out  of  his  personal  estate;  and  this  conclusion 
is  the  more  inevitable  since  he  gave  the  residuary  personal  es- 
tate to  hia  son,  after  the  payment  of  all  his  just  debts. 

But  the  counsel  for  the  respondents  urged  other  grounds, 
also,  in  favor  of  the  decree.  They  urged  the  vrill  of  Gteorge 
Bochfort,  the  son,  and  father  of  the  parties  to  the  suit,  as  decis- 
ive evidence  of  his  intention,  also,  that  the  mortgage  debt  was 
to  be  paid  out  of  the  personal  assets  of  his  father  or  of  his  own. 
He  gave  specific  estates  to  his  other  younger  sons,  and  gave  the 
rents  and  profits  of  certain  lands,  including  the  premises,  for 
the  maintenance  of  his  younger  sons,  until  they  were  twenty- 
five,  and  he  then  gave  the  mortgaged  premises,  and  them  only, 
to  his  youngest  son.  He  must  have  intended  it  as  a  beneficial 
devise,  and  which  could  not  be  the  case  with  the  incumbrance 
upon  it;  for  that  eventually  swallowed  it  up. 

Which  of  these  grounds  were  taken  by  the  court  in  the  lost 
resort,  whether  it  was  the  original  agreement  at  the  time  of  the 
purchase,  or  the  will  of  the  father,  cannot  be  ascertained.  We 
have  not  the  reasons,  either  of  Lord  Ch.  Lifford,  or  of  the  court 
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of  appeals;  and  the  case  may,  perhaps,  be  considered  as  turn- 
ing upon  the  construction  of  a  will,  and  its  veiy  special  pro- 
visions. A  case  so  peculiar,  and  so  destitute  of  precision,  can- 
not surely  be  received  as  an  authority  here,  when  it  is  no  longer 
regarded  as  such  by  the  tribunals  of  the  country  in  which  it 
was  pronounced. 

The  result  of  the  cases  seem  to  be,  that  as  to  wills,  the  testa- 
tor may,  by  express  directions,  charge  such  an  incumbrance 
upon  his  personal  assets,  or  even  without  express  words,  he 
may  do  it  by  dispositions  and  language  that  are  tantamount;  as 
if,  for  instance,  the  continuance  of  the  charge  primarily  on  the 
land  would  be  repugnant  to  some  of  the  provisions  in  the  will, 
and  defeat  them.  As  to  other  acts  of  the  purchaser  in  his  life- 
time, in  order  to  charge  his  personal  estate  as  the  primary  fund, 
he  must  make  himself,  by  contract,  personally  and  directly  lia- 
ble at  law  for  the  debt  to  the  owner  of  the  incumbrance;  and 
even  a  covenant  or  bond  for  the  purpose  will  not  be  sufficient 
unless  accompanied  with  circumstances  showing  a  decided  in- 
tention to  make,  thereby,  the  debt  personally  his  own. 

There  is,  then,  no  pretense  on  any  ground,  or  indeed  from 
any  case,  to  charge  the  personal  assets  of  the  estate  of  Sir  W.  P. 
with  the  mortgage-debt.  He  died  intestate,  and  the  countess 
of  Bath  succeeded  to  his  whole  estate,  real  and  personal,  as  his 
only  child.  The  next  question  is,  whether  the  personal  estate 
of  the  countess  of  Bath  is  to  be  charged  with  the  debt,  or 
whether  it  must  not  be  left  as  primarily  chargeable  upon  the 
land  which  descended  to  her  heir  at  law.  In  my  opinion,  there 
is  as  little  ground  in  this  case  as  in  the  other,  to  shift  the  charge 
from  the  real  to  the  personal  estate. 

The  will  of  the  countess  of  Bath  does  not  touch  the  case;  and 
the  iuquiry  is.  Did  her  acts  in  her  life-time  create  the  charge  on 
her  personally  ?  I  do  not  perceive  a  single  act  of  hers  creating 
any  responsibility  from  her  to  the  owner  of  the  mortgage-debt. 
She  wished  to  pursue  the  course  marked  out  by  her  father,  and 
to  make  her  American  estates  exonerate  themselves  by  the  pro- 
gressive sales  from  the  debts  charged  upon  them.  She  seems 
to  have  acquiesced  in  the  acts  of  her  agent  in  keeping  down  the 
interest  of  the  debt  in  question;  but  what  is  that  to  the  point t 
She  owned  all  the  funds,  both  real  and  personal,  and  her  prop- 
erty was  liable,  according  to  the  nature  of  the  charges,  for  all 
the  debts;  no  inference  can  be  drawn,  one  way  or  the  other,  as 
to  the  matter  before  us,  from  her  general  desire  to  discharge  all 
the  debts  upon  her  estates.    The  cases  I  have  been  reviewing 
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require  some  decided  and  marked  act  of  assumption  of  the  veiy 
debt  in  question  by  making  it  a  debt  of  primary  personal  obliga- 
tion. The  only  communication  from  her  or  act  of  hers  on  this  sub- 
ject is  her  letter  to  Mr.  Troup,  of  the  fifteenth  of  February,  1806. 
But  that  letter  is  not  to  the  owner  of  the  mortgage.  It  is 
^directed  to  her  agent,  and  contains  nothing  more  than  an  anxious 
inquiry  as  to  the  competency  of  her  American  funds  to  meet  the 
debt.  The  letter  bound  her  to  nothing;  it  is  not  so  strong  an 
act  as  the  covenant  of  indemnity  entered  into  by  her  father. 
When  Mr.  Troup  afterwards  made  an  agreement  with  Mrs. 
Foster,  as  owner  of  the  mortgage,  to  pay  the  same,  in  consid- 
eration of  forbearance  to  prosecute,  *'  out  of  the  proceeds  of  the 
Pulteney  estates  under  his  administration  and  agency,''  he  did 
an  act  for  which  no  authority  is  to  be  found  in  the  case.  In  his 
capacity  of  administrator  of  Sir  W.  P.  he  had  no  authority  to 
bind  his  personal  assets  for  a  debt  not  chargeable  upon  them 
before;  and  as  general  agent  of  the  countess  of  Bath  he  was 
not  authorized  to  bind  her  personally  for  a  debt  chargeable  only 
on  the  land  descended  to  her  as  heir.  It  would  be  dangerous 
to  the  relation  of  principal  and  agent  to  infer  such  authority 
from  loose  general  circumstances  susceptible  of  other  oonstruo* 
tions. 

Even  if  the  personal  estate  of  Sir  W.  P.  had  been  bound  for 
the  debt,  that  fact  would  not  have  bound  the  personal  estate  of 
his  daughter,  after  a  second  descent  cast,  because  it  was  nerer 
her  personal  contract.  This  was  so  said  in  Cope  v.  Cope,  2  Salk. 
449,  and  by  Lord  Eldon  in  Waring  ▼.  Ward,  7  Ves.  jun.  336. 
Upon  the  whole,  there  appears  to  be  less  colorable  ground  for 
charging  the  personal  estate  of  the  countess  of  B.  than  for 
charging  that  of  her  father;  and  my  conclusion  from  the  whole 
case  is,  that  the  bill  must  be  dismissed. 

The  following  decree  was  entered:  "  This  cause  having  been 
submitted  upon  a  case  agreed  to  by  the  parties,  and  upon  the 
arguments  of  counsel  thereon,  as  well  on  the  part  of  the  defend- 
ants as  of  the  complainants,  and  due  deliberation  being  there* 
upon  had,  and  it  appearing  that  the  complainants  are  not  en- 
titled to  the  personal  estate,  either  of  the  late  Sir  W.  Pulteney, 
or  of  the  late  countess  of  Bath,  in  the  pleadings  mentioned,  in 
•exoneration  of  the  land  from  the  mortgage-debt  in  question.  It 
is,  therefore,  ordered,  etc.,  that  the  complainants'  bill  be  dis- 
missed, and  that  no  costs  be  charged  by  either  party  as  against 
the  other." 

Bill  dismissed. 
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Van  Bergen  v.  Van  Bebobn. 

[9  Josm.  Oa.  SflS.] 

Bklisf  is  Equttt  Against  Private  Ncisance.— Equity  will  not  interfere  ta 
abftto  a  nniaance  erected  to  the  disturbance  of  a  private  right,  nnleaa  the 
right  has  been  long  previously  enjoyed,  and  unless  the  necessity  for 
interference  is  strong  and  urgent,  or  the  right  has  been  established  at 
law. 

Mill-Dam  as  Kuisance. — Where  a  person  erects  a  mill  in  such  a  positioii 
that  its  operation  is  obstructed  by  the  back-water  from  a  dam  previously 
erected  by  another,  lower  down  upon  the  same  stream,  he  cannot  com- 
plain of  such  dam  as  a  nuisance. 

Bill  to  compel  the  remoral  of  a  certain  dam  obBtrocting  tbo 
operation  of  plaintiiTB  mill.  The  plaintiff  and  defendant  be- 
ing tenants  in  common  of  certain  premises  upon  which  were 
two  mill-seats,  made  voluntary  partition  thereof  on  the  eighth 
of  December,  1808,  and  executed  mutual  deeds  of  release,  the 
material  provision  of  which  are  stated  in  the  opinion,  so  that 
the  plaintiff  became  the  owner  of  the  upper  mill*seat,  and  the 
defendant  of  the  lower,  upon  which  was  a  grist-mill,  which  had 
been  erected  above  twenty  years.  The  dam  of  which  the  plaint- 
iff complained  was  erected  by  the  defendant  in  I8I69  ^  the 
place  of 'an  ancient  dam,  which  had  been  carried  away  by  high 
water.  The  plaintiff's  mill  was  erected  after  the  erection  of  the 
«aid  dam  by  the  defendant. 

Van  Vechien^  for  the  plaintiff. 

VanBuren^  AUomey^Oeneral,  and  Van  Ihfck^  for  the  defendant. 

EJDiT,  Ohanoellor.  There  are  two  objections  to  the  plaintiff's 
title  to  a  decree,  and  both  of  them  appear  to  be  well  founded. 

1.  This  remedy  of  the  plaintiff,  if  any,  ought  to  be  sought  at 
law,  by  an  action  on  the  case,  or  1^  an  action  upon  the  oovenants 
•contained  in  his  deed  of  December,  1808.  The  cases  in  which 
•chancery  has  interfered,  by  injunction,  to  prevent  or  remove  a 
private  nuisance,  are  those  in  which  the  nuisance  has  been 
erected  to  the  prejudice  or  annoyance  of  a  right  which  the  other 
party  had  long  previously  enjoyed.  It  must  be  a  strong  and 
mischievous  case  of  pressing  necessity,  or  the  right  must  have 
l)een  previously  established  at  law,  to  entitle  the  party  to  call 
to  his  aid  the  jurisdiction  of  this  court.  In  Brawn'9  case^  3 
Tes.  414,  Lord  Hardwicke  intimated  that  the  title  must  have 
been  establiBhed  at  law,  or  the  party  have  been  in  the  previous 
enjoyment  of  the  subject  for  at  least  three  years,  before  he 
^ould  interpose  by  injunction  in  the  case  of  a  private  nuisance. 
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In  the  case  of  TJie  AUomey-general  v.  Nichols  16  Ves.  jun.  338^ 
Lord  Eldon  said  there  were  private  nuisances  which  would  sup- 
port an  action  on  the  case,  but  which  would  not  support  an  in* 
junction.  He  put  the  jurisdiction  of  the  court  upon  the  ground 
of  material  injury,  and  of  that  special  and  troublesome  mischief 
which  required  a  preventive  remedy,  as  well  as  a  compensation 
in  damages.  I  have  had  occasion  frequently,  since  I  have  been 
sitting  in  this  court,  to  allude  to  this  very  doctrine,  and  ta 
consider  it  as  sound:  Gardner  v.  Newburg,  2  Johns.  Ch.  164,, 
165  [7  Am.  Dec.  626J;  AUomey-general  v.  Wca  Ins.  Co.,  Id.  379. 
When  a  statute  authorizes  commissioners  or  others  to  interfere 
with  private  property,  and  it  is  charged  and  shown  that  they 
are  about  to  exceed  their  powers,  Uie  case  seems  not  to  be 
governed  by  the  ordinary  rule.  The  interference  of  the  court 
is  more  prompt,  and  is  oedled  for  by  greater  neoessity:  Bdknap 
V.  Belknap,  2  Johns.  Ch.  463  [7  Am.  Dec.  648]. 

In  this  case,  the  plaintiff  erected  his  mill  after  the  defendant 
had  erected  his  dam.  It  is  like  the  case  of  a  person  building 
his  house  against  an  ancient  wall,  and  then  complaining  thai 
his  windows  are  darkened.  Whether  the  defendant  had  a  rem- 
edy at  law,  prior  to  the  erection  of  his  present  mill,  for  the 
overflowing  of  his  land  by  means  of  the  dam  in  questibn,  it  is 
not  for  me  to  say.  But,  perhaps,  he  might  have  tested  the 
legality  of  the  dam  in  that  way,  or,  after  he  had  erected  his 
mill,  he  might,  by  an  action  on  the  covenant  in  his  deed,  have 
tried  the  question.  It  is  a  proper  legal  question,  and  the 
plaintiff  has  his  legal  remedy.  It  does  not  strike  me  that  he 
has  shown  that  species  of  nuisance  required  by  the  cases  to 
entitle  him  to  call  to  his  assistance  the  power  of  this  court. 
But  if  the  merits  of  the  case  were  properly  before  me,  I  should 
consider  the  plaintiff  as  having  failed. 

When  the  parties  executed  their  mutual  releases,  in  December^ 
1808,  there  was  an  artificial  dam  on  the  spot  where  the  present 
dam  stands,  still  higher  than  the  present  dam.  Of  this  fact  the 
proof  is  abundant.  There  has  been  an  artificial  dam  there  for 
upwards  of  twenty  years,  and  always  higher  than  the  present 
dam.  The  mill  belonging  to  the  defendant,  and  to  which  this 
dam  is  auxiliary  and  necessary,  is  also  of  long  standing.  AU 
this  was  known  to  the  parties  when  they  released  each  other; 
yet  the  plaintiff  releases  "  the  grist  mill,  and  the  land  thereby 
covered  and  appertaining,  as  fully  and  amply  as  the  said  mill» 
with  its  appurtenances,  is  now  actually  possessed  by  the  de- 
fendant, by  his  tenant,  and  also  the  water,  mill  dam,  and 
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gronnd  thereby  ooYereci,  with  all  and  singalar  the  lights,  privi- 
legeSy  eto.y  unto  the  said  mill  belonging." 

It  appears  to  me  that  by  the  tme  and  obvioos  oonstmction  of 
jQiis  deedy  the  defendant  is  secured  in  the  title,  use  and  enjoy- 
ment of  the  mill  and  mill-dam,  as  it  then  existed.  Nor  does 
the  release  to  the  plaintiff  of  the  land  and  water,  and  the  water- 
ttJl  further  up  the  creek,  destroy  the  operation  of  the  deed  to 
the  defendant.  They  may  exist  consistently  together.  The 
plaintiff  is  entitled  **  to  the  fall  of  water  in  the  said  creek,  and 
the  priTilege  of  the  water  of  the  same,  and  the  free  use  of  any 
mill  or  mills  which  may  thereafter  be  erected  upon  the  said 
ereek  and  fall  of  water;  and  the  defendant  shall  not  so  raise  the 
mill-dam  now  erected  below  the  said  falls,  as  to  make  back 
water  to  impede  any  mill  which  may  be  erected  by  the  plaintiff." 

The  prohibition  in  this  deed  is  against  raising  the  mill-dam 
then  erected.  The  defendant  was  entitled  to  preserve  the  dam 
at  the  then  existing  height,  and  to  enjoy,  unimpaired,  the  mill  and 
ail  its  privileges,  as  it  was  then  and  for  a  long  time  had  been 
enjoyed.  The  plaintiff  was  entitled  to  build  what  mills  be 
pleased  on  his  own  ground,  but  then  he  must  so  exercise  that 
right  as  not  to  interfere  with  the  established  and  existing  right 
of  the  other  pariy.  He  must  so  construct  bis  mill,  or  erect  it 
in  such  a  place,  as  that  he  may  enjoy  it,  consistently  with  the 
defendant's  enjoyment  of  his  dam  and  water.  If  his  new  mill 
is  to  interrupt  the  enjoyment  of  the  prior  dam  and  mill,  the 
proposition  would  be  reyersed,  and  his  erection  woald  become 
the  nuisance. 

My  opinion  accordingly  is,  that  the  plaintiff  has  shown  no 
right  to  sustain  his  bill,  and  that  it  must  be  dismissed  with 
coats. 


Duncan  v.  Lyon. 

[8  Jaan,  Ob.  851.] 

Delay  nr  Sxbuno  Equitable  Rkldsf. — ^Where  an  action  at  law  had  been 
at  ivae  for  more  than  a  year,  and  the  defendant,  on  the  day  before  the 
hnaring  by  the  referees,  filed  a  bill  for  a  discovery  in  aid  of  his  defense 
and  for  an  account  and  an  injunction  to  stay  proceedings,  it  was  held 
that  the  relief  was  barred  by  delay,  no  excnse  being  shown  and  no  facts 
impeaching  the  justice  of  the  report. 

Davaoss  as  Sxt-off. — ^The  rule  as  to  set-off  in  equity,  as  at  law,  is  that 
there  must  be  mutual  debts  between  the  parties,  and  it  does  not  apply 
to  unliquidated  damages  for  breaches  of  covenants. 
Am.  Dia  Tou  Yin— 88 
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AcnoNS  AT  Law  BxrwiBf  Pabtnbbs.— Tbe  Jniiidiolioii  of  eqniiy  in  mst- 
ten  of  partnerahipy  is  not  oxclnsivey  and  an  action  at  law  will  lie  upon  a 
covenant  in  parfcnonhip  articles. 

Bill  by  a  defendant  in  an  aotion  at  law  for  a  disoovexy  and 
aoooont  in  aid  of  his  defense  and  for  an  injunction  to  stay  pro- 
ceedings. The  defendant  in  this  suit  began  an  action  in  Jann- 
aiy»  1816,  against  the  plaintiff  for  damages  for  an  alleged 
bzt9ach  of  covenant  in  a  certain  agreement  whereby  the  plaintiff 
agreed  to  famish  timber,  etc.,  which  the  defendant  was  to  sdl 
and  pay  half  the  proceeds  to  the  plaintiff.  Issae  was  joined  in 
the  action  in  July,  1816,  and  an  order  of  reference  was  made. 
On  the  seventh  of  August,  1817,  the  cause  was  noticed  for  a 
hearing  before  the  referees  on  the  twenty-eighth  of  August 
The  bill  of  the  plaintiff  was  filed  on  the  twenty-seventh  of  Au- 
gust, setting  out  the  proceedings  already  had  and  praying  a 
discovery,  and  that  the  defendant  might  come  to  a  fair  and  just 
account  and  that  the  action  at  law  should  in  the  mean  time  be 
enjoined.  The  injunction  was  granted  on  the  same  day.  On 
the  twenty-eighth  the  referees  met  and  heard  the  proofs  and 
allegations  of  the  defendant,  no  person  appearing  on  behalf  of 
the  plaintiff,  and  reported  in  favor  of  the  defendant  for  two 
thousand  five  hundred  dollars  damages.  The  injunction  was 
not  served  until  several  hours  after  the  report  was  delivered  to 
the  defendant.  The  defendant  in  his  answer  to  the  bill  filed 
October  21, 1817,  gave  a  history  of  the  proceedings  and  claimed 
that  at  the  hearing  before  the  referees  he  had  given  a  full  and 
true  account  of  all  matters  concerning  which  the  discovery  was 
prayed.    The  defendant  now  moved  to  dissolve  the  injunction. 

Cody,  for  the  motion. 

«/!  F.  Henry ^  contra. 

Kent,  Chancellor.  The  reasons  which  have  been  suggested 
4>r  which  have  occurred  to  me  for  retaining  the  injunction,  may 

arranged  under  the  following  heads:  1.  That  the  plaintiff 
not  make  his  defense  before  the  referees,  and  that  the  re- 
covery is  unjust;  2.  That  his  demands  against  the  defendant 
ought  to  be  liquidated  and  admitted,  by  way  of  set-off  against 
that  recovery;  3.  That  the  demands  of  the  parties  all  arise  out 
of  partnership  articles,  and  ought  to  be  heard  together,  and  ad- 
justed by  this  court. 

1.  The  bill  was  not  strictly  a  bill  of  discovery,  for  it  had  a 
prayer  for  relief;  and  yet  the  necessity  of  a  discovery  would 
seem  to  have  been  the  cause  and  chief  object  of  the  bill.    It 
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«tated  that  the  plaintiff  had  been  sued  at  law,  and  that  issue 
had  been  joined,  and  a  reference  awarded;  and  it  then  added 
that  he  "  could  not  make  out  his  defense,  nor  obtain  a  report  of 
the  referees  in  his  favor,  from  the  account  of  the  defendant 
liaving  been  fraudulently  withheld,  and  from  the  facts  essential 
to  the  defense  and  set-off,  resting  in  a  great  measure  in  the 
Imowledge  of  the  defendant,  and,  therefore,  not  to  be  made  out 
but  from  a  fuU  discoveiy  of  the  defendant."  This  is  the  Ian* 
fpoLAge  of  a  bill  of  discovery;  and  I  take  it  for  granted,  that  this 
plain  and  avowed  purpose  was  the  ground  of  the  allowance  of 
the  injunction.  But  it  appeared  afterwards  that  the  bill  was 
£led  too  late  for  such  an  object,  provided  the  discovery  was  in- 
tended to  have  been  used  before  the  referees.  After  a  verdict 
«t  law,  a  party  comes  too  late  with  a  bill  of  discovery:  Barbone 
V.  BrerU,  1  Vem.  176. 

There  is  no  reason  assigned  why  the  bill  was  not  presented 
before  the  twentynseventh  of  August,  being  only  the  day  before 
the  one  for  which  notice  of  the  hearing,  at  the  reference,  had  been 
given.  It  now  appears  that  the  referees  met  on  the  day  ap- 
pointed, and  heard  the  cause  in  the  absence  of  the  plaintiff; 
4uid  that  they  had  made  their  report,  and  delivered  it  to  the  de> 
fendant  some  hours  before  the  notice  of  the  injunction  was 
served.  The  cause  (as  it  api>ears  from  the  answer  to  that  part 
of  the  bill  relative  to  the  suit  at  law)  had  been  at  issue  above  a 
year;  and  the  supreme  court  had,  at  three  different  terms,  been 
applied  to  in  respect  to  the  appointment  of  referees,  and  in  two 
instances  one  of  the  referees  had  been  nominated  by,  or  on  be- 
half of,  the  present  plaintiff.  The  notice  of  the  reference  had 
Also  been  duly  given,  as  early  as  the  seventh  of  August,  and  yet 
no  bill  was  filed,  or  application  for  an  injunction  made,  until 
the  twenty-seventh  of  August.  Here  was  extreme  delay  on  the 
part  of  the  plaintiff  in  the  exhibition  of  his  biU,  whether  the  ob- 
ject of  the  bill  was  discovexy  in  aid  of  the  defense  at  law,  or 
whether  it  was  for  final  relief  here.  If  a  party  will  not  apply  in 
due  season  to  this  court,  and  appears  to  have  had  sufficient 
time  and  sufficient  information  to  enable  him  to  do  it,  the  case 
stands  precisely  on  the  same  ground  as  if  he  had  applied  after 
the  trial  or  reference  at  law. 

It  is  a  settled  principle  that  a  party  will  not  be  aided  after  a 
trial  at  law,  unless  he  can  impeach  the  justice  of  the  verdict  or 
report,  by  facts,  or  on  grounds  of  which  he  could  not  have 
availed  himself,  or  was  prevented  from  doing  it  by  fraud  or  ao* 
cident,  or  the  act  of  the  opposite  party,  unmixed  with  negli- 
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genoe  or  fault  on  his  part.  This  point  has  been  so  often  ruled 
that  it  cannot  be  necessary  or  expedient  to  discuss  it  again;  and 
it  is  one  by  which  I  mean  to  continue  to  be  governed.  In  some 
of  the  cases  in  this  court;  referred  to  by  the  defendant's  counsel, 
it  was  shown  to  be  the  rule  of  the  English  chancery,  and  it  ap- 
pears also  to  have  been  frequently  noticed  and  recognized  in 
the  courts  of  equity  in  this  country:  Marshall,  C.  J.,  in  Marine 
Insurance  Co.  v.  Hodgson,  7  Cranch,  336;  Chancellor  Desaus- 
sure  in  Winthrop  y.  Lane,  3  Desauss.  324,  325;  Noland  v,  Crom- 
well,  4  Munf.  155.  If  the  principle  was  to  be  materially  re- 
laxed, the  departure  from  it,  as  I  apprehend,  would  soon  be 
perceived  and  felt  to  be  a  great  public  grievance,  by  encourag- 
ing negligence,  protracting  litigation,  exhausting  parties,  and 
drawing  within  the  cogm2sance  of  this  court  the  general  review 
of  trials  at  law. 

There  is  nothing  before  me  impeaching  the  justice  of  the  re- 
port of  the  referees.  If  the  suit  there  was  in  a  case  of  which  a 
court  of  law  had  jurisdiction  (and  which  point  I  shall  presently 
consider)  I  do  not  know  of  any  ground  entitling  the  plaintiff  to 
the  continuance  of  his  injunction.  If  there  be  any  sufficient 
cause  for  a  rehearing,  or  for  setting  aside  the  report,  he  will 
have  an  opportunity  of  applying  to  the  supreme  court,  which 
has  competent  powers  for  the  purpose,  as  the  report  has  not  as 
yet  been  made  to  that  court,  and  confirmed.  I  do  not  think  I 
ought  to  assume  the  control  of  a  matter  of  relief  which  has  pre- 
viously attached  and  fitly  belongs  to  that  jurisdiction. 

2.  The  matters  of  account  stated  in  the  bill  were  not  proper 
subjects  of  set-off  in  the  action  of  covenant,  and  if  the  dis- 
covery had  been  obtidned  in  season,  I  presume  it  would  not 
have  aided  the  defense.  The  breaches  assigned  in  the  action  at 
law  were,  that  the  plaintiff  had  refused  to  perform  his  part  of 
the  covenant,  in  furnishing  timber  and  provisions,  etc.,  and  the 
demand  at  law  was  in  the  nature  of  redress  for  a  wrong  or 
injuiy  committed,  and  not  for  a  debt  due.  It  rested  entirely 
in  uncertain  and  unliquidated  damages.  There  cannot  be  a  set- 
off, even  of  a  debt  against  the  demand  of  the  plaintiff,  unless 
that  demand  be  of  such  a  nature  that  it  could  be  set  off  by  a 
debt,  if  it  existed  in  him.  There  must  be  mutual  debts.  This 
is  a  settled  doctrine  in  the  courts  of  law:  Colson  v.  Wdch,  1 
Esp.  N.  P.  378.  Lord  Mansfield  said,  in  Howlei  v.  Strickland, 
Cowp.  66,  that  not  only  the  statute,  but  the  reason  of  the  thing 
related  to  mutual  debts  only,  and  that  unliquidated  or  uncer- 
tain damages,  arising  from  a  breach  of  covenants,    were  no 
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debts.    The  same  dootrine  was  held  in  Weigatt  v.  Waters,  6  T. 
B.;  and  in  Gordon  ▼.  Brown,  2  Johns.  160. 

The  same  role  prevails  also  in  courts  of  equity.  The  practice 
may  perhaps  be  more  liberal  in  respect  to  mutual  credits,  but 
there  is  no  case  in  which  a  set-off  has  been  allowed  where  the 
demand  was  for  uncertain  damages  arising  on  a  breach  of  cove- 
nant. The  courts  of  law  and  equity  follow  the  same  general 
doctrines  on  the  subject  of  set-off.  This  appears  from  the 
opinion  of  Sir  Thomas  Clarke,  in  WhUiaker  ▼.  Rush,  Amb.  407. 
The  cases  of  Ex  parte  Stevens,  and  Ex  parte  Hanson,  14  Yes.  jun. 
24;  12  Id.  346y  only  established  that^  under  certain  circum- 
stances, there  may  be  a  set-off  in  equity,  when  there  can  be 
none  at  law;  and  as  late  as  the  case  of  Addis  y.  Knight,  2  Meri- 
Tale,  121,  it  was  observed  by  the  master  of  the  rolls,  that 
in  equity,  as  well  as  at  law,  a  joint  could  not  be  set  off  against 
a  separate  demand.  Until  the  statute  of  2  Geo.  11.,  courts  of 
equity  followed  the  rule  of  law,  and  would  not  allow  mutual 
unconnected  debts  to  be  set  off.  **  If  they  had  done  other- 
wise," said  Lord  Mansfield,  in  Oreen  v.  Farmer,  2  Burr.  1214, 
"  they  would  have  stopped  the  course  of  law,  in  all  cases  where 
there  was  a  mutual  demand."  It  was  the  observation  of  Lord 
Hardwicke,  1  Atk.  237,  that  he  did  not  know  that  a  court  of 
equity  had  gone  farther  than  the  courts  of  law,  in  cases  of  a 

06t-off. 

The  doctrine  of  set-off  was  borrowed  from  the  doctrine  of 
compensation  in  the  civil  law.  Sir  Thomas  Clark  shows  the 
BJkBlogy,  in  many  respects  on  this  point,  between  the  two  sys- 
tems, and  the  general  rules  in  the  allowance  of  compensation 
or  set-off  by  the  civil  law,  as  well  as  by  the  law  of  those  coun- 
tries in  which  that  system  is  followed,  are  the  same  as  in  the 
English  law.  To  authorize  a  set-off,  the  debts  must  be  between 
the  parties,  in  their  own  right,  and  must  be  of  the  same  kind 
or  quality,  and  be  clearly  ascertained  or  liquidated  They  must 
be  certain  and  determinate  debts:  Dig.  16;  2  de  Compensation- 
ibus;  Code,  4,  31, 14,  and  Id.  5,  21, 1;  Ersk.  Inst.,  vol.  2,  525, 
627;  Pothier,  Trait  des  Oblig.,  No.  587-605;  Ferriere  sur  Inst., 
tom.  6, 110,  113. 

Courts  of  equity,  before  the  statute  of  Geo.  II.,  and  when 
courts  of  law  bad  no  power  on  the  subject,  have  enforced  a 
aet-off,  after  judgment  of  law,  where  it  clearly  appeared  to 
have  been  the  intent  of  the  parties  that  the  one  demand  should 
be  set  off  against  the  other.  Lord  Macclesfield,  in  a  strong 
case  of  this  kind,  Hawkins  v.  Freeman,  2  Eq.  Cas.  Ab.  10,  pL 
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10;  8  Yin.  660,  pi.  26,  interfered  with  hesitation,  and  put  his. 
interference  on  the  ground  of  the  manifest  intent. 

I  observed  that  the  practice  might  be  more  liberal  in  cases  of 
mutual  credit;  and  for  the  more  accurate  Understanding  of  that 
observation,  I  would  refer  to  the  case  of  Ex  parte  Deewe,  1  Atk. 
228,  in  which  it  was  held  by  Lord  Hardwicke,  that  if  a  man  had 
a  debt  due  from  a  bankrupt,  and  had  at  the  same  time,  goods, 
of  the  bankrupt  in  his  hands,  which  could  not  be  got  from 
him  without  the  assistance  of  law  or  equity,  the  assignees  ought 
not  to  take  them  from  him,  without  satisfying  his  whole  debt. 
Mutual  credit  was  not  to  be  confined  to  pecuniary  demands,, 
but  it  reached  to  a  case  like  this,  of  goods  in  the  bands  of  the- 
creditor.  This  case  was  cited  by  Oh.  J.  Gibbs,  in  Olive  ▼.  Smiik^ 
6  Taun.  56,  as  a  just  decision;  and  he  obsexred  that  this  oaae^ 
and  the  doctrine  in  it,  had  always  been  supported.  Where  one- 
party,  being  indebted  to  another,  intrusts  that  other  with  goods^ 
it  was  a  case  of  mutual  credit;  and  the  statute  of  80  Geo.  IL,. 
c.  6,  has  been  caxxied  beyond  money  transaotions,  and  extended 
to  cases  of  mutual  trust:  4  T.  B.  211. 

If  the  zecovery  at  law  is  to  be  taken,  under  this  present 
motion,  as  a  just  recovery,  then  it  would  be  unreasonable  io 
delay  the  defendant  until  the  accounts  between  the  parties  can 
be  taken  and  stated,  and  the  balance  struck  in  this  court.  One 
judgment  may  be  set  off  against  another;  but  here  is  a  denumd 
on  one  side  raised  to  a  debt  certain  by  a  legal  assessment,  and 
an  uncertain  claim  on  the  other,  depending  on  a  settlement  of 
accounts.  Those  accounts  were  not  the  subject  of  set-off;  and 
there  is  no  case  to  warrant  me  to  stay  execution  on  the  one  de> 
mand  until  the  other  is  settled,  and  in  a  condition  to  be  set  off. 
It  may  be  a  long  time  before  the  accounts  between  these  partie» 
can  be  stated,  and  the  balance  struck;  and  until  that  be  done,. 
it  cannot  be  known  even  on  which  side  the  balance  will  falL 

The  only  colorable  ground  against  the  motion  is,  that  the  de» 
mands  on  each  side  arise  out  of  partnership  articles;  and  that 
the  cognizance  of  the  whole  case  belongs  properly,  if  not  ex- 
clusively, to  this  court.  But  I  do  not  find  that  even  matters  of 
account  between  copartners,  belong  exclusively  to  this  court,, 
though  in  practice,  they  may  be  confined  here.  Oourts  of  law 
and  equity  have  concurrent  jurisdiction  in  matters  of  account; 
and  it  is  conceded  that  an  action  of  account  at  law  may  be 
brought  by  one  partner  against  another:  Go.  lit.  171,  a.;  Mon- 
tague on  Partnerships,  vol.  1,  46.  In  that  action,  the  auditors 
liave  all  the  requisite  powers,  for  they  can  compel  the  partner» 
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to  account,  and  to  be  examined  under  oath,  and  I  have  not 
been  able  to  discern  any  good  reason  why  that  action  has  so 
totally  fallen  into  disuse.  The  practice,  also,  under  the  statute, 
of  appointing  referees  in  matters  of  accounts,  is  a  new  power 
given  to  our  courts  of  law;  and  it  would  seem  to  render 
the  cognizance  of  such  causes  much  more  suitable  for  a  court  of 
law  here,  than  in  England.  This  court  has  no  better  mode  of 
settling  accounts  than  by  referees,  and  it  is,  in  many  oases, 
under  the  necessity  of  appointing  a  merchant,  or  other  skillful 
accountant,  to  assist  the  master  in  taking  and  stating  the  ac- 
counts. Lord  Hardwicke  once  said:  2  Atk.  144,  that  the  house 
of  lords  frequently  made  such  references  in  matters  of  account, 
and  he  thought  it  the  most  proper  method  in  a  case  then  be- 
fore him. 

Li  Chapman  t.  Koops,  8  Bos.  &  P.  289,  the  undiTided  interest 
of  one  partner  was  taken  on  execution,  and  the  0.  B.  refused 
to  make  an  order  of  reference  to  their  prothonotary  to  take  the 
partnership  account,  and  the  judges  considered  that  such  a  step 
would  be  assuming  equity  jurisdiction.  In  that  case,  and  in 
such  a  collateral  way,  the  measure  proposed  would  have  been 
changing  the  character  of  the  court,  and,  doubtless,  it  had  not 
the  jurisdiction  in  the  mode  asked  for.  But  if  such  a  point  had 
directly  arisen  in  the  action  of  account;  no  such  objection  could 
have  been  made,  and  auditors  would  have  been  appointed.  I  be- 
lieve, that  the  action  of  asgumpeii  has  never  been  carried  fur* 
ther,  between  partners,  than  to  the  case  of  an  account  stated, 
and  a  promise  by  one  of  them  to  pay  to  the  other  the  balance 
struck:  FoOer  v.  JBanaon.iT.  B.  479;  Jforaviav.  Levy,  Id.  488, 
note.  Whether  the  action  of  ottrumpstj  may  not  be  further  ex- 
tended (for  it  is  a  veiy  liberal  and  remedial  action),  so  as  to 
reach,  and  cany  into  effect,  the  general  powers  of  a  court  of 
law,  of  settling  accounts,  by  referees,  it  is  not  for  me  to  deter- 
mine. It  is  sufficient,  for  the  present  purpose,  that  the  defend- 
ant  had  a  suitable  action  at  law  provided  for  his  case,  and  that 
the  action  of  covenant  mentioned  in  the  pleadings,  was  well 
brought;  and  the  cases  I  have  referred  to,  in  the  term  reports, 
admit,  that  if  the  parties  enter  into  articles  of  copartner- 
ship within  a  covenant  to  account  at  stated  times,  an  action  at 
law  will  be  upon  the  covenant.  We  meet  also  with  the  same 
doctrine,  applied  even  to  an  action  of  asaun^ffsU,  in  Venning  v. 
Lecleie,  13  East,  7.  That  was  an  action  of  asaumpeii  on  a 
promise  in  writing  to  take  part  of  certain  goods,  bought  by  the 
plaintiff  on  joint  account,  and  for  which  they  were  to  be  equally 
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concerned  jo,  the  profit  and  loss.  It  was  objected  that  this  was  a 
partnership,  and  that  no  action  lay  by  one  partner  against  the 
other;  but  the  court  said,  that  there  were  many  deeds  of  co- 
partnership in  which  the  partners  covenanted  each  to  advance 
a  certain  sum,  and  that  an  action  at  law  would  lie  to  enforce  the 
covenant,  though  there  were  accounts  between  them  afterwards, 
which  would  require  unraveling  in  equity. 

These  cases  approach,  in  principle,  to  the  one  under  disouK 
sion ;  and  though  the  plaintiff  may  be  entitled  to  go  on,  and  have 
an  account  taken  in  this  court,  yet  I  see  nothing  to  justify  me 
in  interfering  in  the  meantime,  with  the  defendant's  action  at 
law.    The  motion  to  dissolve  the  injunction  must  be  granted. 

Motion  granted. 


Reads  t;.  Livingston. 

[S  Jona.  Gb.  481.] 

MABRiAoa  SnruoixziT,  Whsn  Von>.— AToluntaiysetaenMotof  an 

npon  a  wife,  after  marriage,  piuanaiit  to  a  parol  agreemmit  made  bafora 
marriage^  bat  without  refening  to  such  agreement,  ia  fimadiilent  and 
void,  as  to  creditors  exiating  at  the  time  of  such  settlement. 

Bill  to  compel  one  to  whom  an  estate  had  been  conveyed  in 
trust  for  the  grantor's  wife,  to  apply  the  same  to  the  satia&iction 
of  a  judgment  held  by  the  plaintiffs  intestate  against  the 
grantor,  etc.    The  facts  are  stated  in  the  opinion. 

P.  Eugglea,  for  the  plaintiff. 

T.  A.  Emmei^  and  if.  8,  WUIcins,  for  the  defendants. 

Keostt,  Chancellor.  This  case  turns  upon  the  validity  of  the 
conveyance  by  Heniy  G.  Livingston  to  GKlbert  AspinwiJl.  The 
bill  charges  that  Livingston  was  indebted  to  John  Beade,  the 
plaintiff's  intestate,  as  early  as  the  year  1800  in  six  thousand 
dollars;  and  that  in  August  term,  1807,  Beade  obtained  a 
judgment  against  H.  G.  L.  for  upwards  of  that  sum,  and  that 
three  thousand  and  seventy-two  dollars  of  it  remains  unpaid. 
That  by  deed  dated  the  seventh  of  December,  1805,  H.  G.  L. 
conveyed  his  lands  to  the  amount  in  value  of  forty-five  thousand 
dollars  to  Aspinwall,  in  trust  for  his  wife,  and  that  he  had  no 
other  property  to  satisfy  the  balance  of  the  judgment 

The  answer  of  H.  G.  L.  and  of  his  wife  admitted  that  in 
1800  there  were  sundry  unsettled  accounts  between  the  parties, 
and  that  they  were  finally,  by  rule  of  court,  referred  to  referees, 
and  that  the  judgment  upon  such  reference  was  rendered  as 
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charged  in  the  bill;  they  admit,  further,  that  the  lands  included 
in  the  deed  to  Aspinwall  composed  the  greater  part  of  the  real 
estate  of  H.  G.  L.,  though  they  deny  the  lands  to  be  of  the 
Talue  charged.  H.  G.  L.  states  that  prior  to  his  marriage,  and 
irith  a  view  to  it,  he  agreed  with  his  wife's  father  to  settle  on 
her  and  her  children  thirty  thousand  dollars,  and  that  the  deed 
was  executed  in  pursuance  of  that  agreement.  He  admits  the 
sum  of  one  thousand  three  hundred  and  ninety-two  dollars  and 
ninety-two  cents  to  be  still  due  upon  the  judgment,  and  that 
Beade  might  have  obtained  satisfaction  out  of  his  personal  estate; 
and  he  declares  that  he  was  then  worth  little  or  no  property, 
though  at  the  time  of  his  marriage  he  was  worth  eighty  thousand 
dollars. 

It  appears,  by  the  proof  taken  in  the  cause,  that  the  judgment 
was  founded  npon  two  bonds  dated  in  the  year  1794;  that  the 
consideration  of  them  was  a  farm  sold  by  Beade  to  H.  G.  L., 
and  that  with  the  proceeds,  or  by  the  exchange  of  that  farm, 
H.  G.  L.  procured  the  greater  part  of  the  lands  included  in  the 
deed  of  settlement;  that  he  was  married  as  early  as  the  year 
1791,  and  that  at  the  date  of  the  judgment  he  owned  personal 
property  to  one  thousand  dollars;  bat  it  does  not  appear  that  he 
possessed  any  real  property  free  from  incumbrance.  Valentine 
Natter,  the  wife's  father,  says  that  his  wife,  Mrs.  Nutter,  informed 
him  that  just  previous  to  the  marriage  that  H.  G.  L.  had  prom- 
ised to  settle  thirty  thousand  dollars  on  his  daughter,  and  thai 
H.  G.  L.  frequently,  after  the  marriage,  had  admitted  the  prom- 
ise, and  at  last,  at  the  repeated  request  of  the  witness,  executed 
the  deed.  The  deed  to  Aspinwall  contains  no  reference  to,  or 
recital  of,  any  previous  agreement;  bat  it  is  simply  a  deed  in 
fee,  for  the  consideration  of  five  thousand  dollars,  and  in  trust 
to  convey  the  lands  and  the  rents  and  profits  thereof,  as  the 
wife  of  H.  G.  L.,  by  deed  or  will  should  direct;  and  in  default 
of  such  direction,  in  trust  for  her  heirs. 

I  have  stated,  perhaps,  as  mach  of  the  pleadings  and  proofs 
as  may  be  requisite  to  a  full  understanding  and  discussion  of 
the  important  legal  questions  involved  in  the  case.  H.  G.  L, 
owed  tiie  very  debt  now  in  question  at  the  time  of  the  settle- 
ment  of  his  real  estate  upon  his  wife;  and  a  great  part  of  the 
lands  so  settled  were  purchased  vdth  property  procured  by  that 
same  debt.  The  deed  of  settlement  was  not  made  until  four* 
teen  years  after  the  marriage,  when  it  is  admitted  that  iu  the 
meantime  his  estate  had  diminished  one  half.  It  had  no  refer- 
ence or  allusion  to  any  ante-nuptial  contract,  nor  is  there  any 
evidence  in  writing  of  such  an  agreement. 
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Upon  each  a  state  of  facts,  my  earliest  impressions  were 
against  the  soundness  of  the  defense;  and  I  apprehend  there  ia 
not  a  case  to  be  met  with  that  gives  any  colorable  support  to 
such  a  settlement  against  such  a  creditor.  But  after  the  elab- 
orate argument  which  has  been  made  in  favor  of  the  deed,  I 
have  considered  it  due  to  the  counsel,  as  well  as  to  the  import- 
ance of  eveiy  question  of  this  nature,  to  look  into  the  oases,  and 
to  give  to  every  topic  of  argument  a  careful  investigation. 

The  settlement  was  a  voluntary  one.  There  was  no  portion 
advanced  by,  or  on  behalf  of  the  wife,  nor  was  it  founded  on 
any  ante-nuptial  contract  duly  ascertained,  or  on  any  other 
valuable  consideration.  The  only  attempt  at  any  support  of 
that  kind  is  the  parol  promise  stated,  in  the  answer  of  H.  G. 
L.,  to  have  been  made  by  him  previous  to  his  marriage,  and 
which  is  mentioned  also  by  some  of  the  witnesses.  There  are 
several  reasons  why  I  think  the  settlement  cannot  derive  any 
aid  from  that  parol  agreement. 

The  proof  of  the  agreement  consists  only  of  parol  dedaiations 
and  confessions  of  H.  Q.  L.,  made  after  his  marriage.  All  thai 
Mr.  Nutter  knows  beyond  those  confessions  is  from  information 
given  to  him  by  his  wife.  We  have  no  proof  in  writing,  or 
from  any  person  present,  of  any  agreement  made  prior  to  the 
marriage,  and  in  consideration  of  it.  The  proof,  such  as  it  is,, 
is  extremely  loose.  The  answer  of  H.  G.  L.  states  that  he 
agreed,  prior  to  the  marriage,  with  his  wife's  father,  to  settle 
on  her  and  her  children  thirty  thousand  dollars;  but  Mr. 
Nutter  does  not  pretend  that  any  such  agreement  was  made 
with  him.  The  agreement,  as  the  answer  states,  was  also  to 
settle  that  sum  on  the  wife  and  her  children;  whereas  the  deed 
gives  the  entire  and  absolute  disposal  of  it  to  the  wife.  The 
amount  was  to  be  thirty  thousand  dollars;  whereas  the  deed 
was  of  a  large  quantity  of  land,  being  the  greater  part  of  hia 
real  estate,  without  any  certain  defined  value;  and  he  only 
denies  its  value  to  be  forty  thousand  dollars.  The  settlement 
and  the  agreement  do  not  therefore  correspond  with  any  precis- 
ion, and  not  being  made  until  fourteen  years  after  the  marriage,, 
and  having  no  allusion  to  it,  every  intendment  in  favor  of  the 
settlement  as  being  the  performance  of  a  prior  agreement  seema 
to  fail.  In  Lavender  y.  BlaclcsUme,  2  Lev.  146,  27  Car.  IE., 
there  was  a  parol  promise  by  an  infant  on  marriage,  to  settle 
an  es^tewhen  he  came  of  age,  and  though  the  court  considered 
such  a  parol  promise  might  be  good  (it  being  before  the  exist- 
ence of  the  statute  of  frauds),  yet  the  K.  B.  held,  in  that  case.. 
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that  ''  the  settlement  not  being  made  until  three  or  four  years 
after  he  oame  of  age,  and  not  being  made  directly,  aooording 
to  the  promise,  it  should  not  be  presomed  to  be  made  in  per- 
formance of  the  promise,  without  a  direct  proof  to  that  purpose;'^ 
and  it  was  held,  in  that  case,  to  be  fraudulent. 

If  the  present  case  had,  therefore,  arisen  prior  to  the  statute 
of  frauds,  I  apprehend  that  it  would  have  been  deemed  a  fraud- 
ulent settlement  iu  regard  to  the  existing  creditors,  from  the 
want  of  a  sufBcient  connection,  in  point  of  time,  and  of  corres- 
pondence, in  point  of  proof,  between  the  settlement  and  the 
alleged  agreement.  And,  if  it  did  correspond,  the  proof  of  the 
agreement  is  defectiye.  To  support  such  a  settlement  upon  no 
other  proof  of  the  prior  agreement  than  the  declarations  of  the 
husband  during  coverture,  would  be  to  overturn  the  statute  of 
frauds,  and  to  produce  the  most  laz  and  dangerous  doctrines. 
Every  fraudulent  debtor  might  easily  render  such  doctrinee 
subservient  to  his  views,  for  he  has  only  to  declare  that  he  makee 
such  a  settlement  in  consequence  of  a  prior  agreement,  and  he 
can  then  transfer  all  his  estate  to  his  family  and  defraud  his 
creditors.  But  this  cannot  be  the  sound  rule,  and  we  ought, 
at  least,  to  require,  from  the  person  setting  up  the  settlement, 
direct  and  certain  proof  of  the  agreement,  independent  of  these 
interested  and  suspicious  declarations  of  the  party  himself. 

A  settlement  after  marriage,  in  pursuance  of  a  valid  agree- 
ment before  maniage,  may  be  good  and  binding.  This  was  so 
admitted  in  the  cases  of  Jama  v.  Jerm»^  1  Yem.  284,  and  BavM* 
den  V.  EyttoUf  2  Yes.  804.  And  in  the  case  of  Oriffin  v.  Static 
hope,  Cro.  Jac.  464,  and  in  Sir  Balph  Sovei^a  caee,  1  Yent.  Id8» 
a  settlement  after  marriage,  in  pursuance  of  a  prior  parol  agree- 
ment, was  held  good.  But  there  were  cases  prior  to  the  statute 
of  frauds,  29  Car  II.,  which  renders  void  all  parol  promises,  in 
consideration  of  marriage;  and,  therefore,  since  the  statute,  it 
has  been  determined  that  the  agreement,  to  be  valid,  must  be  in 
writing.  Thus,  in  Jfoniacuie  v.  JfiranoeZZ,  1  Str.  236;  1  P.  Wms. 
618,  the  wife  filed  her  bill  to  oblige  her  husband  to  settle  her 
own  estate  to  her  separate  use,  setting  forth  a  parol  promise, 
before  marriage,  to  do  it.  The  defendant  pleaded  the  statute 
of  frauds  as  to  any  parol  promise,  and  Lord  Ch.  Parker  allowed 
the  plea  and  observed  that  the  court  could  not  take  cognizance 
of  such  a  promise  without  "breaking  the  very  words  and  inten- 
tion of  the  statute."  He  thought,  however,  that  if  the  husband, 
after  marriage,  had,  in  writing,  admitted  the  fonner  agreement, 
it  might  have  been  material,  and  a  sufficient  consideration  to 
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support  a  subsequent  promise  in  writing.  In  the  case  of  Dun- 
daa  T.  DiUens^  1  Yes.  jun.  196,  this  point  was  much  discussed. 
In  that  case  there  was  a  settlement  of  the  wife's  property  after 
marriage,  reciting  a  parol  agreement  before  marriage  to  settle 
her  property,  and  settling  it  in  pursuance  of  that  agreement, 
and  a  bill  by  the  creditors  to  set  aside  the  settlement.  On  the 
part  of  the  plaintifib  it  was  contended  that  there  was  no  such 
agreement  as  was  alleged,  and  if  there  was,  that  the  parol  agree- 
ment was  Toid  under  the  statute.  The  lord  chancellor  thought 
that  a  suit  after  maxriage  on  a  parol  agreement  for  a  settlement 
upon  marriage,  and  on  the  ground  of  part  performance,  would 
not  do,  because  the  statute  is  so  explicit,  and  he  adds,  *'  but  ia 
there  any  case  where,  in  the  settlement,  the  parties  recite  an 
agreement  before  marriage  in  which  it  has  been  considered  as 
within  the  statute  V  Sir  John  Scott,  who  was  then  solicitor- 
general,  did  not  think  it  would  be  good,  and  the  chancellor 
said  **  he  would  be  glad  to  hear  how  the  counsel  would  support 
the  settlement.''  The  case  went  off  on  another  point,  and  the 
ease,  though  containing  no  decision  on  the  question,  is,  as  far 
as  it  goes,  rather  an  authority  against  the  validity  of  a  settle- 
ment  after  marriage,  though  it  contains  a  recital  of  a  prior  parol 
agreement.  It  seemed  to  be  admitted  that  the  parol  agreement 
as  such,  was  null,  and  ^hat  if  it  had  any  effect,  it  derived  it  en- 
tirely from  the  recital  of  it  in  the  deed. 

Afterwards,  in  BandaU  v.  Morgan,  12  Yes.  jun.  67,  the  master 
of  the  tolia  alluded  to  the  dicta  in  this  case,  and  observes,  that 
the  effect  of  a  settlement,  with  such  a  recital,  and  supposing  the 
parol  agreement  to  have  had  actual  existence,  appears  not  to 
have  been  decided,  but  he  doubted,  extremely,  whether  a  letter, 
after  mazxiage,  referring  to  a  parol  promise  before  marriage, 
would  bind,  for,  **  the  promise  being  in  itself  a  nullity,  produc- 
ing no  obligation,  a  written  recognition  after  the  marriage 
would  give  it  no  validity."  Sir  Wm.  Grant  may  not  have  recol- 
lected an  anonymous  case  in  Free  in  Ch.  101,  where  a  settle- 
ment after  mairiage,  recited  to  be  in  consideration  of  a  portion 
secured,  was  held  to  afford  a  presumption  of  a  previous  agree- 
ment. But  such  a  loose  note  of  the  decision  is  scarcely  worth 
observation  as  an  authority,  and  is  not  to  be  compared  with  any 
opinion  of  this  distinguished  judge. 

It  ought  here  to  be  noticed,  also,  that  the  case  of  Dundas  v. 
Diatms,  is  a  little  differently  reported  in  2  Cox's  Cas.  in  Ch.  236, 
and  Lord  Thurlow  is  there  made  to  say,  that  the  settlement, 
with  a  recital  of  a  prior  parol  agreement,  was  valid,  but  that  if 
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it  was  not  bo  the  plaintiffs  had  no  eqniiy  against  the  fond  which 
they  sought.  We  cannot  say,  from  this  report  of  the  oase»  on 
which  ground  the  bill  was  dismissed,  nor  does  it  even  appear 
whether  the  creditors  were  prior  or  subsequent  to  the  settle- 
ment. A  case  so  uncertain  and  so  Taiiously  reported,  can  be  of 
no  material  use  or  authority. 

Boberts,  in  his  Treatise  on  Fraudulent  Conveyances,  243, 
seems  to  think  it  settled,  that  proof  of  a  parol  agreement  before 
marriage  will  support  the  subsequent  settlement  against  the 
claims  of  creditors  and  purchasers.  And  yet,  he  says,  it  can- 
not be  denied  that  such  parol  agreements  are  within  the  statute 
of  frauds,  and  have  no  legal  obligation,  and  are  without  legal 
remedy,  **  and  no  proof  can  be  admitted  to  give  them  a  sub- 
stantive validity."  There  are,  however,  he  continues  to  observe, 
''  many  instances,  both  at  law  and  in  equity,  of  their  influence 
on  the  construction  and  efficacy  of  written  agreements."  A 
writer  that  will  dictate  in  such  a  heedless  and  inconsistent  man- 
Tier,  is  not  to  be  regarded,  and  though  I  think  that  all  questions 
of  this  kind  ought  to  be  decided  upon  principles  to  be  deduced 
from  a  critical  examination  of  adjudged  cases,  and  are  not  to 
rest  upon  the  loose  observations  and  speculations  of  elementary 
writers,  yet  I  may,  in  this  instance,  refer  to  the  able  and  excel- 
lent treatise  of  Mr.  Atherly  on  Marriage  Settlements.  He  says 
(p.  149),  that  the  doctrine  cannot  possibly  be  sustained,  that  a 
settlement  after  marriage  can  rest  its  validity,  as  against  credi- 
tors, on  a  mere  parol  agreement  before  marriage,  for  the  agree- 
ment can  only  be  proved  by  parol  evidence,  and  to  admit  such 
evidence  would  be  inconsistent  vrith  the  spirit  and  design  of  the 
statute  of  frauds. 

I  doubt  much  whether  a  post-nuptial  settlement  can  be  held 
valid  as  against  creditors,  by  the  mere  force  and  effect  of  a  recital 
in  it  of  a  prior  parol  agreement.  The  weight  of  authority,  as  well 
as  the  reason  and  policy  of  the  case,  I  should  be  inclined  to  think, 
are  against  it,  but  whatever  may  be  the  rule  in  that  case,  it  is 
sufficient  to  observe,  that  the  settlement  in  question  has  no 
recital,  and  is  not  attended  with  any  written  recognition  what- 
ever, of  any  prior  agreement.  There  is  not  a  single  case  that 
gives  countenance  to  such  a  settlement.  The  decision  in  Beau" 
mont  V.  Thorp,  1  Yes.  27;  S.  C.  Belt's  Supp.,  seems  to  be  com- 
pletely in  point.  That  was  a  settlement  in  consideration  of  a 
marriage  already  had,  and,  as  Lord  Hardwicke  observed,  '*  with- 
out recital  of  any  articles  before  the  marriage,  and  so  on  the 
face  of  it  voluntary."    He  declared  it  fraudulent  against  credi- 
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tors,  under  the  statate  of  Elis.,  as  fhe  party  was  indebted  to  the 
pkintiff  when  he  made  the  settlement. 

If  the  settlement  be  considered,  as  I  think  it  onght  to  be, 
unconnected  with  any  ante-naptial  agreement,  the  simple  ques- 
tion then  is,  whether  such  a  Yoluntaiy  settlement  after  marriage 
bj  a  party  indebted  at  the  time,  be  not,  as  against  sach  credit- 
ors, absolutely  fraudulent  and  void.  I  think  this  question  can 
be  most  satisfactorily  answered  in  the  a£EirmatiTe;  but  the  man- 
ner in  which  it  has  been  axgued  imposes  on  me  the  necessity  of 
rcTiewing  the  cases. 

As  early  as  the  case  of  Shaw  y.  Standyah,  2  Yem.  326,  the  dis- 
tinction on  the  subject  of  voluntary  conveyances  seems  to  have 
been  taken  and  understood,  between  creditors  existing  at  the 
time  of  the  conveyance,  and  subsequent  creditors;  and  that  it 
was  clearly  void  as  to  the  former,  though  not  as,  of  course, 
against  the  latter.  This  was  so  advanced  upon  argument  in 
that  case;  and  perhaps  it  was  a  distinction  of  common  law 
growth;  for  it  was  agreed  in  Twyne'a  case,  3  Co.  68,  a,  that  an 
estate  made  by  fraud  shall  be  avoided  only  by  him  who  has 
prior  right;  but  he  who  hath  subsequent  right  shall  not  avoid 
it.  But  in  the  exchequer  case  of  Si,  Amand  v.  Barbara,  Com. 
255,  a  settlement  was  made  upon  a  child  by  a  party  indebted 
by  bond,  and  who  afterwards  became  also  indebted  by  bond.  It 
was  admitted  as  a  doubtful  point,  whether,  if  the  party  had  not 
been  indebted  at  the  time,  the  settlement  would  have  been 
fraudulent  as  against  the  subsequent  creditors;  but  as  the  party 
was  indebted  at  the  time,  the  settlement  was  void  against  debts 
contracted  afterwards;  and  all  the  bond-creditors  were  allowed 
to  come  in  as  against  the  settlement.  If  the  rule  was  other- 
wise, it  was  said  in  this  case,  that  the  same  result  would  follow 
in  another  way;  for  the  subsequent  bond-creditors  would  be 
permitted  to  stand  in  the  place  of  the  prior  bond-creditors,  and 
the  assets  be  so  marshaled  as  to  satisfy  all. 

Lord  Talbot  considered  it  a  doubtful  point,  and  forebore  an 
opinion,  in  Jones  v.  Marsh,  Cas.  t.  Talb.  63,  whether  a  voluntary 
settlement,  without  consideration,  would  be  held  fraudulent  as 
against  a  subsequent  creditor  of  many  years  afterwards.  Bat 
though  there  might  be  doubts  on  the  point  at  that  day,  it  seems 
to  have  been  long  since  settled  that  if  the  party  be  not  indebted 
at  the  time,  and  has  no  fraudulent  views,  a  subsequent  creditor 
cannot  impeach  a  prior  settlement  on  the  mere  ground  of  its 
being  voluntary.  This  point  was  fully  explained  by  Lord  Hard- 
wicke,  in  Bussel  v.  Mammond,  1  Atk.  15,  where,  speaking  of 
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Tolnntary  oonvejanoeB,  he  sajB^  he  has  hardly  known  a 
•case  where  fhe  person  conyeying  was  indebted  at  the  time,  and 
the  settlement  not  deemed  fraudulent;  but  the  conveyance  is 
not  fraudulent  where  the  party  making  it  is  not  indebted  at  the 
time.  Subsequent  debts  will  not  shake  such  a  settlement^ 
unless  there  be  some  badge  of  actual  fraud,  as  a  continuance  in 
possession.  The  observation  of  the  ohanceUor  that  ''he  had 
hardly  known  a  case,"  would  imply  that  there  had  been  cases 
in  which  a  Toluntary  settlement  was  held  good,  even  though 
the  party  was  indebted  at  the  time.  But  it  is  sufficient  to  ob- 
«erve  that  no  such  case  appears;  and  we  cannot  place  great  re- 
liance on  the  report  as  to  the  precise  words  used  by  the  court, 
especially  as  Lord  Hardwicke  speaks  in  other  cases  without  any 
auch  qualification. 

In  StUeman  v.  Jthdown,  2  Atk.  477;  Brown  v.  Janes,  1  Id* 
190;  WheOer  v.  Caryl,  Amb.  121;  and  Hylionr.  Biscoe,  Yes.  804, 
Ixird  Hardwicke  d^ned  what  were  good  settlements  after  mar- 
riage, as  against  creditors,  and  he  held  those  good  which  were 
made  in  consideration  of  a  portion  paid,  at  the  time,  by  or  on 
behalf  of  the  wife,  or  in  consideration  of  an  agreement  by  ar- 
ticles before  marriage.     Such  settlements  are  of  equal  validity 
with  those  made  before  marriage,  in  consideration  of  marriage, 
and  which,  it  is  agreed,  are  good,  even  though  the  party  be 
then  indebted:  Nairn  v.  Prowse,  6  Yes.  jun.  759;  Champion  v. 
<7otfon,  17  Id.  271,  272;  Oearffe  v.  MObanke,  9  Id.  193.    But  he 
said,  if  the  settlement  after  marriage  was  in  consideration  of 
marriage  only,  it  was  voluntary  and  fraudulent  against  credi- 
tors; and  though  he  was  not  even  indebted  at  the  time,  yet  if 
he  made  the  settlement  with  a  view  to  a  future  indebtedness,  it 
was  equally  fraudulent.    So,  in  Ward  v.  Shattei,  2  Yes.  18,  he 
admits  a  settlement  after  marriage,  in  consideration  of  a  por- 
tion advanced,  or  in  consideration  of  the  wife  parting  with  a 
4x>ntingent  interest  secured  by  her  husband's  bond,  before  mar- 
riage, to  be  good;  but  still  he  qualifies  the  admission  by  saying, 
there  must  be  no  "  fraud  or  great  inadequacy."    All  the  cases 
Assume  the  position  to  be  undeniable,  that  the  husband  must 
not  be  indebted  at  the  time  of  the  settlement.    They  leave  no 
possible  doubt  on  the  point.    In  MiddUcome  v.  Marhw,  2  Atk. 
£19,  Lord  Hardwicke  held  a  post-nuptial  settlement  good, 
"  there  being  no  proof  of  the  husband  being  indebted  at  the 
time;  there  was  not  so  much  as  a  single  creditor."    The  settle- 
ment in  this  case  was  also  very  reasonable,  it  being  only  of  the 
personal  estate  received  from  the  wife.     So,  again,  in  Tayhr  v. 
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Janes^  2  Atk.  600,  a  settlement  after  marziage  on  the  wife  and 
children  was  held  fraudulent,  as  to  creditors,  under  the  13  Eliz.; 
and  this  case  is  worthy  of  notice  for  the  doctrines  which  it  con- 
tains. The  settlement  was  held  to  be  fraudulent,  as  well  in 
respect  to  creditors  after,  as  before  the  settlement,  for  the 
debtor  continued  in  possession  of  the  property  settled;  and  the 
statute  of  Eliz.  was  held  to  extend  equally  to  the  subsequent 
creditors  who  were  delayed  or  defrauded.  It  was  further  ob- 
served by  the  master  of  the  rolls,  "  that  it  was  not  material,  in 
that  case,  what  the  circumstances  of  the  father  were  at  the  tima 
of  the  settlement,  any  farther  than  as  evidence  to  show,  if  he 
was  in  indigent  circumstances,  that  it  was  made  with  an  intent 
to  commit  a  fraud."  This  case  contains  also  a  just  observation 
on  the  sympathy  which  is  usually  excited,  or  attempted  to  be 
excited,  in  these  cases,  in  favor  of  the  objects  of  the  settlement. 
**  I  have  always,"  observes  the  master  of  the  rolls,  '*  a  great 
compassion  for  wife  and  children;  yet,  on  the  other  side,  it  i» 
possible,  if  creditors  should  not  have  their  debts,  their  wives 
imd  children  may  be  reduced  to  want." 

In  Walker  v.  Burrows,  1  Atk.  93,  Lord  Hardwicke  admitted 
most  explicitly,  that  if  the  party  was  indebted  at  the  time,  the 
Toluntazy  settlement  was  void;  and  he  admitted,  with  equal 
certainty,  that  if  the  party  was  not  indebted  at  the  time,  or  im- 
mediately after  the  execution  of  the  deed  (which  would  be  evi- 
dence of  intentional  fraud),  the  provision  for  the  wife  and 
children  would  not  be  affected  by  subsequent  debts.  But  if  the 
fact  of  indebtedness  at  the  time  be  established,  then  it  was  held 
that "  it  would  have  run  on  so  as  to  take  in  all  subsequent  cred- 
itors." Mr.  Maddock  (1  Mad.  Ch.  420,  note)  says  he  has  seen 
a  MS.  note  of  this  case,  and  that  it  agrees  vrith  the  printed  re- 
port; and  this  case  may  be  considered  as  establishing  the  doc- 
trine, as  far  as  the  decision  of  Lord  Hardwicke  could  establish 
it,  that  indebtedness  at  the  time  will  defeat  a  post-nuptial  vol- 
untaiy  settlement,  and  that  if  it  be  set  aside  in  favor  of  & 
creditor  at  the  time,  all  the  (Subsequent  creditors  are  let  in  on 
the  principle  of  equal  apportionment,  or  marshalling  of  absets. 

Lord  Hardwicke's  decisions  are  all  consistent  on  this  inter- 
esting subject.  Thus,  in  White  v.  Sansom^  3  Atk.  410,  it  was  a 
doubtful  point  whether  the  plaintiff's  debt  accrued  until  after 
the  settlement;  and  on  that  doubt  the  bill  was  dismissed.  In 
Beaumont  v.  Thorp,  already  cited,  the  settlement  was  by  a  man 
indebted  at  the  time;  and  it  was  set  aside;  and  all  the  specialty 
creditors,  before  and  after  the  settlement,  were  let  in.     So,  in 
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Lord  Ibumshend  y.  Windham^  2  Yes.  1,  Lord  Hardwioke  ex* 
pressed  himself  in  the  most  explicit  and  decided  manner.  He 
said  that  he  took  it  that  a  man  *'  actually  indebted,  and  convey* 
ing  voluntarily,  always  meant  to  defraud  creditors."  I  under- 
stand him  to  mean  here,  that  this  was  the  conclusion  of  law^ 
which  was  not  to  be  gainsaid;  and  he  said  he  knew  of  no  case 
where  a  voluntary  conveyance  to  a  child  by  a  man  indebted  at 
the  time,  was  not  set  aside  for  the  benefit  of  creditors;  but  he 
said  that  a  voluntary  conveyance,  without  any  badge  of  fraud,, 
and  by  a  person  not  indebted  at  the  time,  would  be  good, 
though  he  afterwards  became  indebted.  He  spoke  strongly  in 
favor  of  the  superiority  of  the  claims  of  creditors  over  family 
provisions,  and  obseryed,  that  "  though  an  unfortunate  case 
may  arise  in  respect  to  children,  for  whom  parents  are  bound 
by  nature  to  provide,  it  is  impossible  to  say  the  consideration 
in  respect  to  them  is  of  so  high  a  nature  as  that  of  paying  jusi 
debts,  and,  therefore,  the  court  never  preferred  them  to  just 
creditors."  In  FiiMer  t.  Fitter,  2  Atk.  611,  Lord  Hardwicke 
asked  the  attorney-general  if  there  was  an  instance  in  that  court 
where  a  conveyance  from  husband  to  wife,  without  any  pecun- 
iary consideration  moving  from  the  wife,  had  been  held  to  be 
good  against  creditors. 

The  same  rules  and  distinctions  are  declared  and  enforced 
throughout  the  subsequent  decisions.  In  Stephen  t.  Olive,  2 
Bro.  90,  a  settlement  was  made  after  marriage,  by  a  person  not 
indebted  except  in  five  hundred  pounds,  secured  by  mortgage 
on  the  settled  estate;  and  the  master  of  the  rolls  held  that  a 
settlement  after  marriage,  in  favor  of  a  wife  and  child,  by  a  per- 
son not  indebted  at  the  time,  was  good  against  subsequent 
creditors;  and  he  refused  to  grant  relief  in  this  case  to  a  subse- 
quent creditor,  notwithstanding  the  settler  was  indebted  at  the 
time,  seeing  that  the  debt  existing  at  the  time  was  secured  by  a 
mortgage  on  all  the  estate  settled.  And  Lord  Eldon  afterwards, 
in  Oeorge  v.  MUbanke,  9  Yes.  jun.  193,  allows  of  the  same  ex- 
ception, when  he  says  that  if  the  voluntary  settlement  contains 
a  provision  for  the  payment  of  debts  then  existing,  that  makes 
it  good  against  all  future  creditors. 

It  cannot  escape  observation  that  the  only  question  in  these 

cases  was  respecting  the  subsequent  creditors.    There  is  no 

doubt,  in  any  case,  as  to  the  safety  and  security  of  the  then  ex- 

isting  creditor.    No  voluntary  post-nuptial  settlement  was  ever 

permitted  to  affect  him,  and  the  cases  seem  to  agree  that  the 

subsequent  creditors  are  let  in  only  in  particular  cases,  as  where 
All.  dbo.  tou  vnx— m 
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the  settlement  was  made  in  contemplation  of  future  debts,  or 
where  it  is  requisite  to  interfere  and  set  aside  the  settlement  in 
fayor  of  the  prior  creditor,  or  where  the  subsequent  creditor 
can  impeach  the  settlement  as  fraudulent,  by  reason  of  the 
prior  indebtedness. 

But  the  case  of  Lush  v.  WWcmson^  5  Yes.  jun.  384,  has  been 
much  relied  upon,  as  if  it  gave  more  strengtti  to  the  statement 
against  subsequent  debts  than  the  prior  cases  seem  willing  to 
allow.  The  settlement,  in  that  case,  was  on  the  wife,  after 
marriage,  of  an  annuity,  charged  upon  lots  subject  to  two  mort- 
gages. The  bill  was  by  a  subsequent  creditor  against  the 
executor  and  widow  of  the  husband,  to  set  aside  the  deed  grant- 
ing the  annuity,  and  charged  that  the  husband  was  indebted  to 
seyeral  persons,  and  in  insolyent  circumstances,  at  the  date  of 
the  deed.  The  answer  averred  that  the  husband  was  not 
insolvent,  and  that,  except  the  two  mortgages,  he  did  not  owe 
aboye  one  hundred  pounds  at  the  time,  and  that  none  of  the 
debts  were  due  at  his  death. 

It  was  contended,  on  the  part  of  the  defendant,  that  there 
was  no  evidence  of  any  debt  at  the  time,  except  the  two  mort- 
gages, for  the  plaintiff  produced  no  testimony;  and  the  opinion 
of  Lord  Mansfield,  in  Doe  v.  EouUedge,  Gowp.  705,  was  re* 
ferred  to,  in  which  he  considers  that  the  yalidity  of  a  yoluntaiy 
settlement  depended  on  the  fact  whether  the  settler  was  in- 
debted at  the  time.  The  counsel  on  the  other  side  admitted 
the  law  to  be  that  there  must  be  a  debt  at  the  time.  Lord 
Alvanley,  the  master  of  the  rolls,  then  observes  that  the  plaint- 
iff appeared  as  a  subsequent  creditor,  and  vrithout  proving  any 
one  antecedent  debt,  and  he  comes  vrith  a  fishing  bill,  and 
desires  an  account  and  an  inquiry,  in  order  to  prove  antecedent 
debts;  and  the  bill  was  dismissed,  with  liberty  to  file  another. 

This  was  the  case  of  a  subsequent  creditor,  and,  therefore,  it 
does  not  apply  to  the  case  before  me,  except  so  far  as  it 
assumes,  like  all  other  cases,  the  rule  to  be  settled,  that  a  vol- 
untary settlement  never  can  impair  a  subsisting  debt.  But 
there  is  a  didum  of  the  master  of  the  rolls  in  this  case,  which 
has  been  thought  to  be  of  some  moment,  where  he  observes 
that  a  single  antecedent  debt  will  not  do.  Every  man  must  be 
indebted  for  the  common  bills  for  his  house.  It  must  depend 
upon  this  whether  he  was  in  insolvent  circumstances  at  the 
time. 

Such  a  loose  dictum,  one  would  suppose,  was  not  of  much 
freight,  especially  as  there  is  no  preceding  case  which  gives  the 
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least  countenance  to  it.  Another  master  of  the  rolls  had  be- 
fore said,  in  laylor  v.  Jones,  already  cited,  that  the  circnm- 
«taDces  of  the  settler,  at  the  time  of  the  settlement,  were  not 
material,  except  as  to  the  question  of  actual,  intentional  fraud, 
and  that  intention,  we  know,  is  never  the  inquiry  in  respect  to 
4be  demands  of  the  prior  creditors.  If  insolvency  can  ever  be 
made  a  question  as  to  these  voluntary  settlements,  it  can  only  be 
in  respect  to  the  subsequent  creditors;  and  Lord  Alvanley  was 
«pea]dDg  of  such  a  case,  and  of  none  other.  But  even  here  the 
^cases  are  numerous  to  show,  that  if  the  settlement  be  once  set 
4t8ide  by  the  prior  creditors,  subsequent  creditors  are  entitled 
to  come  in,  and  be  paid  out  of  the  proceeds  of  the  settled 
-estate. 

In  Kidney  v.  CouBsmaber,  12  Yes.  jun.  136,  the  question  was  on 
«  post*nuptial  settlement  as  against  creditors;  and  it  was  insisted 
that  they  were  entitled  to  defeat  it,  if  the  settler  was  indebted 
at  the  time;  but  there  was  said  to  be  no  proof  of  a  single  debt 
•existing  at  the  date  of  the  settlement.  Sir  Wm.  Grant,  in  giv- 
ing his  opinion,  observed,  that  in  Lush  v.  Wilkinaon,  the  bill  was 
:filed  for  the  purpose  of  affecting  the  settlement,  upon  the  ground 
that  the  settler  was  insolvent  at  the  time  it  was  made,  and  that 
there  was  no  evidence  in  support  of  such  a  charge,  and  the  bill 
was  dismissed.  He  said  he  was  disposed  to  follow  the  decision 
•of  Lord  Bosslyn,  in  Montague  v.  Lord  Sandwich,  July  1797, 
•cited  Id.  p.  148;  and  5  Yes.  jun.  366,  note,  that  the  settlement 
was  fraudulent  only  as  against  such  creditors  as  were  creditors 
At  the  time.  Lord  Bosslyn,  in  the  case  referred  to,  declared  a 
settlement  void  as  to  the  creditors  prior  to  its  date.  There  was 
no  question  of  insolvency  made;  but  it  was  clearly  held,  by 
liord  Bosslyn,  in  that  case,  see  12  Yes.  jun.  156,  note,  that  if 
the  settlement  be  affected  as  fraudulent  against  such  creditors, 
the  subject  is  thrown  into  assets,  and  all  subsequent  creditors 
4ure  let  in. 

The  last  case  on  the  subject  which  I  shall  notice,  is  that  of 
MoUoway  v.  Mittard,  1  Madd.  Ch.  414.  That  was  a  bill  by  cred- 
itors against  the  jmrties  to  a  voluntary  settlement  upon  a  natural 
•child,  praying  that  the  deficiency  of  assets,  if  any,  might  be 
made  good  out  of  the  settled  estate.  The  plaintiffs  were  sub- 
sequent creditors,  and  the  bill  did  not  state  that  the  party  was 
indebted  when  the  settlement  was  made.  The  counsel  for  the 
plaintiffs  contended,  that  if  it  was  necessary  to  show  that  the 
party  was  indebted  at  the  time,  a  reference  ought  to  be  ordered 
<or  that  purpose;  but  it  was  observed,  on  tlie  other  side,  that 
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there  was  no  charge  in  the  bill  to  warrant  the  inqaiiy.  and  that 
a  man  must  be  indebted,  and  largely  so,  to  render  the  settlement 
invalidy  mere  trifling  debts  in  the  course  of  housekeeping  would 
not  be  sufficient. 

The  Tice-chanoellor,  in  giTing  his  opinion,  said  that  the  settler 
here  was  not  indebted  at  the  time,  and  that  a  voluntary  oonyey- 
ance  could  not  be  avoided  by  subsequent  creditors,  except  on 
the  ground  of  a  fraudulent  intent,  for  that  it  was  clear  that  a 
voluntary  settlement,  even  in  favor  of  a  stranger,  by  a  person 
not  indebted  at  the  time,  nor  meaning  a  fraud,  was  good  against 
subsequent  creditors.  But  he  said  further,  that  a  voluntary  dis- 
position, even  in  favor  of  a  child,  was  not  good  if  the  party  was 
indebted;  and  he  refused,  on  inquiry,  whether  the  parly  was  in- 
debted at  the  time,  because  there  was  no  foundation  for  such  an 
inquiry  laid  by  the  bill. 

The  conclusion  to  be  drawn  from  the  cases  is,  that  if  the  parly 
be  indebted  at  the  time  of  the  voluntazy  settlement,  it  is  pre- 
sumed to  be  fraudulent  in  respect  to  such  debts,  and  no  circum- 
stance will  permit  those  debts  to  be  affected  by  the  settlement, 
or  repel  the  legal  presumption  of  fraud.  The  presumption  of 
law  in  this  case,  does  not  depend  upon  the  amount  of  the  debts, 
or  the  extent  of  the  property  in  setUement,  or  the  circumstances 
of  the  party.  There  is  no  such  line  of  distinction  set  up  or 
traced  in  any  of  the  cases.  The  attempt  would  be  embarrassing, 
if  not  dangerous  to  the  rights  of  the  creditor,  and  prove  an  inlet 
to  fraud.  The  law  has,  therefore,  wisely  disabled  the  debtor 
from  making  any  voluntary  settlement  of  his  estate  to  stand  in 
the  way  of  his  existing  debts.  This  is  the  clear  and  uniform  doc- 
trine of  the  cases,  and  it  is  sufficient  for  the  decision  of  the 
present  cause. 

With  respect  to  the  claims  of  subsequent  creditors,  there  is 
more  difficulty  in  arriving  at  the  conclusion,  and  I  am  not  called 
upon  in  this  case  to  give  any  definite  opinion,  for  there  are  no 
such  creditors  before  the  court.  But  since  the  subject  has  been 
examined,  I  would  suggest  what  appears  to  me  at  present,  but 
with  my  mind  still  open  for  further  discussion  and  considera- 
tion, to  be  the  better  opinion  from  the  cases;  it  is,  that  the  pre- 
sumption of  fraud  as  to  these  creditors,  arising  from  the  cir- 
cumstance that  the  party  was  indebted  at  the  time,  is  repelled 
by  the  tact  of  these  debts  beiag  secured  by  mortgage,  or  by  a 
provision  in  the  settlement;  that  if  no  such  circumstance  exists 
they  are  entitled  to  impeach  the  settlement  by  a  bill  properly 
adapted  to  their  purpose,  and  charging  and  proving  indebted* 
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nees  at  the  time,  so  that  their  rights  will  not  depend  on  the 
mere  pleasure  of  prior  creditors,  whether  they  will  or  will  not 
impeach  the  settlement;  that  the  qaestion  then  arises,  to  what 
exteDt  must  the  snbseqaent  creditors  show  a  prior  indebtedness? 
Must  they  follow  the  dictum  of  Lord  Alvanley  and  show  insolv- 
ency, or  will  it  be  sufficient  to  show  any  prior  debt,  however 
small,  as  is  contended  for  by  Mr.  Atherley,  with  his  usual  abil- 
ity, in  his  treatise  on  marriage  settlements:  Ath.  Mar.  Set.  212 
to  219.  I  should  apprehend  that  the  subsequent  creditors  would 
be  required  to  go  so  far,  and  only  so  far  in  showing  debts,  as 
would  be  sufficient  to  raise  reasonable  evidence  of  a  fraudulent 
intent.  To  show  any  existing  debt,  however  trifling  and  inevit- 
able, to  which  every  person  is  more  or  less  subject,  would  not 
surely  support  a  presumption  of  fraud  in  fact;  no  voluntary  set- 
tlement in  any  possible  case  could  stand  upon  that  construc- 
tion. I  should  rather  conclude  that  the  fraud  in  the  voluntary 
settlement  was  an  inference  of  law,  and  ought  to  be  so,  as  far 
as  it  concerned  existing  debts;  but  that,  as  to  subsequent  debts, 
there  is  no  such  necessary  legal  presumption,  and  there  must 
be  proof  of  fraud  in  fact;  and  the  indebtedneus  at  the  time, 
though  not  amounting  to  insolvency,  must  be  such  as  to  war- 
rant that  conclusion.  It  appears  in  all  the  cases,  and  particu- 
larly in  the  decision  of  Sir  Thomas  Plumer  since  the  publica- 
tion of  Mr.  Atherley's  treatise,  that  a  marked  distinction  does 
exist  under  the  statute  of  13  Eliz. ,  between  prior  and  subsequent 
creditors,  in  respect  to  these  voluntary  settlements;  and  it  is 
now  settled  that  the  settlement  is  not  void  as,  of  course,  against 
the  latter,  when  there  were  no  prior  debts  at  the  time. 

The  law  of  Massachusetts  seems  to  be  laid  down  according 
to  this  view  .of  the  subject.  In  Bennett  v.  Bedford  Bank^  11  Mass. 
421,  there  was  a  voluntary  conveyance  to  a  son  by  a  father,  in- 
debted at  the  time,  but  not  in  embarrassed  circumstances,  or 
equal  in  debt  to  the  value  of  his  property.  The  debt  to  the 
plaintiff  did  not  accrue  until  several  years  afterwards.  It  was 
held  by  the  court  that  as  there  was  no  fraud  in  fact^  the  deed  in 
this  case  was  good  against  the  subsequent  creditor, ''  and  against 
all  persons  but  such  as  were  creditors  at  the  time." 

But  there  is  a  case,  recently  decided  by  the  supreme  court  of 
errors  of  Connecticut:  Salmon  v.  Bennett^  1  Conn.  625  [7  Am. 
Dec.  237],  which  lays  down  a  rule  somewhat  different  from  that 
which  I  have  deduced  from  the  English  cases.  The  question 
arose  in  an  action  of  ejectment.  The  plaintiff  had  purchased 
Virginia  lands  of  Sherwood,  in  1794,  and  paid  him  the  purchase- 
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money.  In  1809,  by  a  decree  in  ohanceiy,  the  sale  was  an* 
nnlled,  on  the  ground  of  fraud,  and  the  purchase-money  de» 
creed  to  be  refunded,  on  condition  that  the  plaintiff  executed  a 
release.  This  was  done,  and  he  afterwards,  in  1814,  IcTied  an 
execution,  founded  on  that  decree,  on  lands  which  Sherwood 
owned  in  1794,  but  which  he  had  conyeyed  to  his  son  in  1798,  in 
consideration  of  natural  a£fection  only,  and  which  lands  the  son 
had,  in  1802,  conyeyed  to  the  defendant,  with  knowledge  of  the 
deed  to  the  son.  It  was  proved,  that  when  Sherwood  executed 
the  deed  of  gift  he  was  not  indebted  to  any  person,  except  to 
the  plaintiff,  in  the  manner  stated,  and  that  the  lands  conveyed 
did  not  contain  more  than  one  eighth  part  of  his  real  estate. 
But  it  was  admitted,  that  long  before  the  levy  of  the  execution, 
he  had  conveyed  all  his  real  estate,  and  was,  at  the  time,  desti- 
tute of  property. 

One  question  was,  whether  the  deed  to  the  son,  being  volnn* 
taxy,  was  not  fraudulent  as  against  the  plaintiff;  and  as  the 
opinion  of  the  court  was  on  this  point,  I  need  not  notice  any 
other.  It  was  also  made  a  question,  at  the  bar,  whether  plaint- 
iff was  to  be  deemed  an  existing  creditor  at  the  time  of  the  deed 
to  the  son;  but  as  the  court  assumed  the  fact  of  an  ATigHug  in. 
debtedness  at  the  time  of  the  conveyance,  I  need  not  notice  that 
point. 

The  judgment  of  the  court  was  in  favor  of  the  defendant,  and 
the  opinion  of  eight  of  the  judges,  as  delivered  by  the  chief 
justice,  was  that  a  distinction  existed  in  the  case  of  a  voluntary 
conveyance  between  the  children  of  the  grantor  and  strangers, 
and  that  mere  indebtedness  at  the  time  will  not,  in  all  oases, 
render  a  voluntary  conveyance  void  as  to  creditors,  where  it  is 
a  provision  for  a  child;  that  an  actual  or  express  intent  to  de- 
fraud need  not  be  proved,  for  this  would  be  impracticable  in 
many  instances  where  the  conveyance  ought  not  to  be  eatab- 
lished,  and  it  may  be  collected  from  the  circumstances  of  the 
case;  that  if  there  be  no  fraudulent  intent,  and  the  grantor  be 
in  prosperous  circumstances,  unembarrassed,  and  not  consid- 
erably indebted,  and  the  gift  a  reasonable  provision  for  the 
child,  leaving  ample  funds  unincumbered  for  the  payment  of 
the  grantor's  debts,  the  voluntary  conveyance  to  the  child  will 
be  valid  against  existing  creditors.  But  if  the  grantor  be  con- 
siderably indebted  and  embarrassed,  and  on  the  eve  of  bank- 
ruptcy, or  if  the  gift  be  unreasonable,  disproportioned  to 
Lis  property,  and  leaving  a  scanty  provision  for  his  debts,  the 
conveyance  will  be  void,  though  there  be  no  fraudulent  intent. 
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And  it  was  concluded  that  under  the  circumstances  of  that  case, 
the  indebtedness  of  the  grantor  at  the  time  to  the  plaintiff  was 
not  sufficient  to  affect  the  conveyance  to  his  son. 

The  court  do  not  refer  to  authorities  in  support  of  their  opin- 
ion, and  perhaps  they  may  have  intended  not  to  follow  strictly 
the  decisions  at  Westminster  Hall,  under  the  statute  of  18 
Eliz.  I  can  only  say  that  according  to  my  imperfect  view  of 
those  decisions  (and  by  which  I  consider  myself  goyemed),  this 
case  was  not  decided  in  conformity  to  them;  but  I  make  this 
observation  with  great  deference  to  that  court.  There  may  be 
loose  sayings,  and  mere  notes  of  cases  from  which  nothing  very 
certain  or  intelligible  can  be  deduced;  but  I  have  not  been  able 
to  find  the  case  in  which  a  mere  voluntary  conveyance  to  a  wife 
or  child  has  been  plainly  and  directly  held  good  against  a  cred- 
itor existing  at  the  time.  The  cases  appear  to  me  to  be  upon 
that  point  uniformly  in  favor  of  the  creditor.  The  vice-chan- 
cellor, in  HoUaway  v.  MiUard,  says  in  so  many  words,  that  **  a 
voluntary  disposition,  even  in  favor  of  a  child,  is  not  good,  if 
the  party  is  indebted  at  the  time."  The  cases  of  8t,  Amand 
V.  Barbara,  Utter  v.  FUser,  Taylor  v.  Jones,  and  indeed,  the 
general  language  throughout  the  cases,  seems  to  me  to  estab- 
lish this  point.  So  Lord  Hardwicke  observed  in  Lord  Hbwn- 
shend  v.  Windham,  that  **  he  knew  of  no  case  on  the  13  Eliz. 
where  a  man  indebted  at  the  time  makes  a  mere  voluntary  con- 
veyance to  a  child,  without  consideration,  and  dies  indebted, 
but  that  it  shall  be  considered  as  part  of  his  estate  for  the  ben- 
efit of  creditors."  In  a  preceding  part  of  the  same  page,  he 
said  expressly  there  was  **  no  such  case,"  unless  the  conveyance 
was  "  in  consideration  of  marriage,  or  other  valuable  considera- 
tion;" and  he  draws  the  distinction  between  prior  and  subse- 
quent creditors,  in  saying  that  if  the  voluntary  conveyance  of 
real  estate,  or  a  chattel  interest,  was  by  one  not  indebted  at 
the  time,  and  was  for  a  child,  and  no  particular  evidence  or 
badge  of  fraud  as  against  subsequent  creditors,  it  would  be 
good.  The  decision  in  that  case  was  that  a  general  power  of 
appointment  given  over  an  estate  iu  lieu  of  a  present  interest 
in  it,  having  been  executed  voluntary,  though  for  a  daughter, 
was  to  be  deemed  assets  in  favor  of  creditors. 

If  the  question  rests  not  upon  an  actual  fraudulent  intent  (as 
is  admitted  in  all  the  cases),  it  must  be  a  case  of  fraud  in  law, 
arising  from  the  fact  of  a  voluntary  disposition  of  property, 
while  indebted;  and  the  inference  founded  on  that  fact  cannot 
depend  on  the  particular  circumstances,  or  greater  or  less  degree 
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of  peconiaiy  embarrasBinent  of  the  party.  These  are  matters 
for  consideration,  when  we  are  seeking,  as  in  the  ease  of  snbae- 
quent  creditors,  for  actual  frand.  I  apprehend  it  is,  upon  the 
whole,  better  and  safer  not  to  allow  a  parly  to  yield  to  tempta- 
tion or  natural  impulse,  by  giving  him  the  power  of  placing 
property  in  his  family  beyond  the  reach  of  existing  creditors. 
He  must  be  taught  by  the  doctrines  of  the  court  that  the  chums 
of  justice  are  prior  to  those  of  affection.  The  inclination  of  my 
mind  is  strongly  in  favor  of  the  policy  and  wisdom  of  the  rule, 
which  absolutely  disables  a  man  from  preferring,  by  any  ai^ 
rangement  whatever,  and  with  whatever  intention,  by  gifts  of 
his  property,  his  children  to  his  creditors.  Though  hard  cases 
may  arise  in  which  we  should  wish  the  rule  to  be  otherwise, 
yet,  as  a  permanent  regulation,  more  good  will  ensue  to  fami- 
lies, and  to  the  public  at  large,  by  a  strict  adherence  to  the 
rule  than  by  rendering  it  subservient  to  circumstances,  or  by 
making  it  to  depend  upon  a  fraudulent  intent,  which  is  so  diffi- 
cult to  ascertain  and  frequently  so  painful  to  infer. 

The  effect  of  these  donations  by  a  debtor,  inter  vivos,  is  much 
discussed  by  Yoet,  in  his  Commentaries  on  the  Digest,  lib.  39, 
tit.  6,  De  Donationibus,  s.  20;  and  he  concludes  that  the  prop- 
erty in  the  hands  of  the  donee  is  chargeable  with  the  existing 
debts  of  the  donor.  Ex  eo  atUem,  quod  donator  compeUniuB 
gattdena  beneficio  deducU  prima  asa  alienum,  /acilis  eiU  decisio 
quoseHonis,  vimm  danatis  omnibus  bonis,  aut  mqjore  eorum 
parte,  donaiarius  ad  ass  alienum  donalis  solvendum  obligaius  sUt 
JEqvAim  haud  foret,  ex  liberaliUUe  defandi  crediiores  ejus,  dona- 
tione  aniiquiores  (nam  qui  postea  demum  credideruni,ex  donaivme 
prcBcedente  jam  per/ecta  videri  nequeuni  fraadata  esse)  credUo 
suo  defraudari,  saHusque  visum,  donata  revocari  per  actionem 
Pavlianam,  etiam  a  donatario  in  bona  fide  posUo  ac  fraudis 
haud  pariicipe,  Dum  metior  esse  debuit  conditio  crediiorurr^  de 
Aamno  eviiando  agentium,  quam  danatarii  agentis  de  lucro  cap- 
dando.  Secundum  hodiemi  juris  simplicUatem  donaiarium  a 
iCrediioribus  donaioris  recta  via  absque  circuUu  ad  solvendum  ess 
clienum  donantis  compeUi  posse,  post  multos  alios  citatos  tradit 
Cframeioegen,  ad.*l.  28,  ff.  h.  t.  This  learned  civilian  makes 
the  same  distinction  that  our  law  does  between  debts  existing 
at  the  time  and  debts  created  subsequent  to  the  gift. 

The  same  doctrine,  on  this  subject,  in  all  essential  respects, 
is  adopted  in  France.  The  gift  of  specific  articles  does  not 
charge  the  donee  with  the  debts  of  the  donor,  unless  the  latter 
knew,  or  ought  to  have  known,  that  he  was  not  solvent  at  Ihe 
time;  in  which  case  the  gift  is  held  to  be  fraudulent.    But  iu 
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•other  zaore  general  dispositions  of  the  whole,  or  part,  of  his 
estate,  the  property  in  the  hands  of  the  donee  is  sabject  to  the 
^xisting^y  though  not  to  the  f  atDre,  debts,  to  the  valae  of  the 
.gift:  TraiteDes.  Donat.  entre  vifs,  sec.  8,  art.  1,  seo.  2;  Oeuvres 
posth.  de  Pothier,  torn.  6. 

The  question  does  not  arise,  in  this  case,  as  to  ifhat  extent 
these  Tolantaiy  dispositions  of  property  can  be  reached.  Here 
the  hwd  itself  exists  in  the  hands  of  the  trustee  for  the  wife; 
And  we  have  no  concern,  at  present,  with  the  question,  how  far 
^ts  of  chattels,  of  money,  of  choses  in  action,  of  corporate,  of 
public  stock,  or  of  property  alienated  to  a  bona  fide  purchaser, 
•can  be  affected.  The  debt  in  the  present  case  was  large,  and 
the  disposition  extravagant,  being  of  the  greater  part  of  the  real 
•estate;  and  we  have  no  evidence  of  sufficient  property  left  un- 
incumbered. Even  if  we  were  to  enter  into  the  particular  cir- 
•Gumstances  of  the  case,  I  should  have  no  doubt  of  the  justice 
of  the  creditor's  claim.  I  shall,  accordingly,  decree  that  a  refer- 
ence be  had  to  ascertain  the  balance  of  principal  and  interest 
•due  to  the  plaintiff,  and  that  so  much  of  the  lands,  included  in 
the  conveyance  to  Gilbert  Aspinwall,  as  the  master  shall  judge 
sufficient  to  satisfy  that  amount,  with  costs,  be  sold,  and  that 
the  said  G.  A.  be  directed  to  join  in  the  conveyance,  etc. 

Decree  accordingly. 

SaytheooorfcinC/o^ev.  ^Jer,  65N.  T.  78:  *'ItwB8  atone  tuna  the  rola 
that  a  Tolimtaiy  oomveyanoe  by  one  indebted  at  the  time  was  tendnlent,  aaa 
maUer  qf  law,  towards  hii  crediton.  No  evidence  was  allowed  to  rebnt  the 
presomption  of  fraad:  Seadev,  LtoingUon,  3  Johns.  Ch.  481.  This  role  was 
aabeeqnently  deemed  to  be  too  aeyere  by  the  ooorts,  and  the  leea  itringent 
role  was  adopted,  that  while  a  oonveyanoe  by  a  person  indebted  was  pre* 
•amptiYely  cxprima/aeU  frandnlent,  the  presnmpfcion  might  be  rebutted  by 
proof  to  the  contrary:  Seward  v.  Jackson,  8  Cow.  406.  This  presumption  is 
not  to  be  oyerthrown  by  mere  eyidenoe  of  good  intent,  or  generous  impulses 
•or  feelings.  It  must  be  OYercome  by  circumstances  showing  on  their  face 
that  there  could  have  been  no  bad  intent,  such  as  that  the  gift  was  a  reason- 
able provision,  and  that  the  debtor  still  retained  sufBcient  means  to  pay  his 
debts.  He  can  no  more  delay  his  creditors  by  such  voluntary  conveyance 
than  he  can  actually  defraud  them:  Carpenter  v.  ^oe,  10  N.  Y.  230;  Babeock 
V.  EckUr,  24  Id.  623;  Dygertv,  BemerecJtnider,  32  Id.  648;  CurtU  v.  Fox,  47 
Id.  300.**  The  same  modification  of  the  doctrine  of  the  principal  case  is  no- 
ticed in  Z^niap  v.  Hawkins,  69  N.  Y.  346. 

In  WincheMer  v.  Charter,  12  Allen,  610,  the  court  in  Massachusetts  cited 
the  principal  case,  saying:  "But  it  is  perfectly  well  settled  that  if  there  be 
any  design  of  fraud  or  collusion,  or  any  intoit  to  deceive  third  persons,  in 
tn^lfing  a  voluntary  conveyance,  although  the  grantor  be  not  then  indebted, 
the  tnnsfer  will  be  void  by  subsequent  creditors:  Beade  v.  Lwmgeton,  3 
Johns.  Ch.  481;  BenneU  v.  Beciford  Bank^  11  Mass.  421;  Damon  v.  Bryant,  2 
Pick.  411;  Parhnan  v.  Welch,  19  Pick.  231,  237;  Story  on  Sales,  sec.  513^ 
-and  cases  dted  in  noteu" 
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Brinckerhoff  v.  Lansing. 

£4  Joem.  Ob.  68.] 

PsiOB  IvouKBRAircxB  PoeTPONSD. — ^A  prior  incumbrancer,  who  standi  by  and 
witneaaea  a  aabaequent  incumbrance,  knowing  its  contanta^  and  does  not 
diacloae  hia  own  lien,  intentiQULlly  leaving  the  party  dealing  witii  hia 
debtor  in  ignorance,  will  have  hia  incnmbrance  poatponed  or  bailed. 
Bat  thia  mle  doea  not  apply  where  the  prior  inoombranoe  is  dnly  regie- 
tared,  for  then  the  aabeeqaent  incumbrancer  is  charged  with  notice. 

Ck>Hi>ncT  ov  P&ioB  Ikgumbrakgeb  to  Postpone. — Silence  alone  will  not  af- 
fect the  right  of  such  prior  incumbrancer;  there  must  be  actual  fraud 
charged  and  proved,  such  aa  falae  repreaentationa  or  denial,  npon  in- 
quiry, or  artful  aaaurance  of  good  title,  or  deceptive  ailenoe,  when  in- 
f onnation  is  asked.  And  the  burden  of  proof  of  fraud  liea  on  the  pur* 
chaaer  or  subsequent  mortgagee. 

MoETOAOB  TO  Sbouiubs  Note. — A  mortgage  and  bend  were  given  to  aeoora 
the  payment  of  a  note  for  fifteen  hundred  dollars  at  a  bank,  payable  in 
fifty-six  days,  or  when  the  same  ahould  be  called  for;  and  the  note' 
thmafter  renewed  at  varioua  times,  when  it  beoame  due^  by  the 
parties,  the  amount  being  varied,  not,  however,  beyond  the  original  aom. 
It  waa  held  the  mortgage  continued  a  valid  aeoority  all  the  time  for  the 
^  debt  due  on  the  note  at  the  bank,  and  waa  notice  to  a  aabaequent  par- 
chaser  or  mortgagor. 

Bill  filed  by  Brinckerhoff  and  others  againBt  Lansing  and 
others.  It  stated  that  one  Forsyth  obtained  a  jndgment 
against  Otis  Bates,  one  of  the  defendants,  on  the  fifth  of  De- 
cember, 1810,  and  under  an  execution  thereon^  a  house  and  lot 
in  Lansingburgh  were  sold  to  plaintiff  for  eleven  hundred  dol- 
lars, and  a  deed  therefor  'was  executed,  fourteenth  December^ 
1811.  The  plaintiff  and  one  Van  Wagenen  recovered  a  judg- 
ment against  Bates  on  the  twenty-eighth  January,  1811,  to  se- 
cure which,  in  part,  the  aforesaid  purchase  was  made.  The  de- 
fendant Bates,  pretending  to  be  owner,  on  twentieth  March^ 
1811,  sold  and  conveyed  the  same  to  Clark  Bates,  who,  on  second 
January,  1812,  sold  and  conveyed  the  same  to  one  of  the  plaint- 
iffs, Wilcox.  The  defendant  Bates,  on  the  fifth  June,  1804, 
leased  a  lot  in  Lansingburgh  to  John  Morey  for  sixteen  years, 
with  the  knowledge  of  Lansing  and  Adams,  another  defendant. 
A  son  of  the  defendant  Lansing,  on  the  eighth  June,  1804, 
leased  the  said  lot  to  John  Morey  forever,  with  the  knowledge 
of  Lansing  and  Adams.  Charles  David  and  Nathan  Morey  ob- 
tained a  judgment  on  the  ninth  February,  1810,  and  under  an 
execution  thereon,  the  lot  was  sold  to  N.  Morey,  one  of  the 
plaintiffs.  On  the  third  April,  1806,  a  judgment  by  confession 
was  entered  up  against  the  defendant  Bates,  in  favor  of  Lan- 
sing, as  an  indemnity  for  his  indorsement  on  the  notes  of 
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Bates,  and  which  notes  were  afterwards  paid.  On  the  seventh 
September,  1802,  defendant  Bates  executed  a  mortgage  to  Lan- 
sing of  two  pieces  of  land  in  IJansingburgh,  as  security  for  a 
bond  "to  pay  fifteen  hundred  dollars,  with  lawful  interest,  on 
or  before  the  seventh  March,  1803,  or  keep  the  said  L.  harm- 
less, and  to  pay  up  the  note  indorsed  by  the  said  L.  for  the  said 
B.  in  the  Farmers'  Bank,  when  the  same  should  be  called  for/' 
and  which  mortgage,  it  appeared,  was  duly  registered  on  the 
seventh  September,  1802.  The  lots  purchased  by  the  plaintiff, 
as  before  mentioned,  were  part  of  the  mortgaged  premises.  A 
judgment,  by  confession,  was  entered  on  the  eleventh  July, 
1811,  in  favor  of  the  defendant  Lansing,  against  the  defendant 
Bates,  and  by  virtue  of  an  execution  thereon  the  personal  es- 
tate of  Bates,  and  the  remainder  of  the  mortgaged  premises 
were  purchased  by  Adams,  one  of  the  defendants.  The  defend- 
ant Lansing,  without  reviving  the  judgment  first  above  men- 
tioned, had  execution  levied  on  the  lands  so  owned  by  the 
plaintiffs;  and  had  also  advertised  them  for  sale  vdth  intent  to 
force  the  plaintiffs  to  satisfy  the  mortgage.  The  Idll  stated  that 
if  anything  was  due  on  the  mortgage,  it  ought  to  be  paid  to  the 
plaintifb  and  to  the  defendant  Adams,  ratably.  It  sought  a 
,  discovery  of  the  notes,  for  to  secure  which,  the  mortgage  was 
given,  and  prayed  for  general  relief,  and  an  injunction  against 
defendants  selling  under  the  power  contained  in  the  mortgage. 
From  the  answers  it  appeared  that  the  note  indorsed  by  the 
defendant  Lansing  was  dated  seventh  September,  1802,  payable 
in  fifty-six  days,  and  discounted  at  the  Farmers'  Bank  for  the 
defendant  Bates.  When  due,  it  was  taken  up  by  a  new  note, 
and  similarly  drawn  and  indorsed;  and  was  so  renewed  until 
twenty-fourth  Januaiy,  1804,  when  it  was  reduced  to  seven 
hundred  and  seventy  dollars,  and  was  again  raised,  and  reduced 
from  time  to  time,  until  eighth  October,  1811,  when  it  amounted 
to  seven  hundred  and  twenty  dollars,  and  was  then  protested, 
the  defendant  Bates  being  insolvent;  and  the  note  was  taken 
up  by  the  note  of  the  defendant  Lansing,  indorsed  by  Adams. 

Henry ^  for  plaintiffs. 

Van  Vechien  and  T,  Sedgwick^  for  defendants. 

EJUT,  ChanceUor.  The  claims  of  the  three  plaintiffs  are  en- 
tirely separate  from  each  other,  and  rest  on  distinct  grounds. 

1.  The  plaintiff  Wilcox  claims  as  a  purchaser  under  the  de- 
fendant Bates,  and  seeks  to  be  relieved  from  the  operation  of  a 
judgment  of  1806  against  Bates  in  favor  of  the  defendant  Lan- 
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sing.  The  counsel  for  the  defendant  Lansing  admitted  at  the 
hearing  that  the  judgment  complained  of'  was  satisfied;  conse- 
quently the  plaintiff  Wilcox  is  entitled  to  the  relief  souglit  hj 
the  bill,  and  to  have  the  defendant  Lansing  perpetually  en- 
joined from  any  proceeding  upon  that  judgment.  The  plaintiff 
Brinckerhoff  also  seeks  the  same  relief,  and  is  entitled  to  the 
same  remedy  in  respect  to  that  judgment. 

2.  The  plaintiff  Morey  claims  title  to  a  lot  in  Lansingboigh, 
under  a  purchase  upon  execution  against  John  Morey,  who  held 
under  a  lease  of  the  defendant  Bates,  given  in  IttM;  and  he 
seeks  to  be  relieved  against  the  operation  of  a  mortgage  cover- 
ing the  same  lot,  and  given  by  Bates  to  the  defendant  Lansing, 
iu  1802.  The  plaintiff  Morey  makes  an  objection  to  the  mort- 
gage, which  is  peculiar  to  his  case.  When  the  defendant  Bates 
leased  the  lot  to  John  Morey  in  1804,  the  defendant  Lansing, 
with  a  subscribing  witness  to  the  execution  of  the  lease,  and 
with  knowledge  of  its  contents.  The  lease  was  for  ozdy  a  pari 
of  the  lands  covered  by  the  mortgage  then  held  by  Lansing 
against  Bates;  and  it  was  for  the  term  of  sixteen  years,  ai 
the  annual  rent  of  twelve  dollars  and  fifty  cents.  It  is  con- 
tended that  this  fact  brings  the  case  within  reach  of  the  prin- 
ciple, that  if  a  prior  incumbrancer  be  a  witness  to  a  sub- 
sequent conveyance  or  incumbrance,  and  knowing  of  its 
contents,  does  not  disclose  the  fact  of  his  own  incumbrance, 
but  intentionally  suffers  the  party  dealing  with  his  debtor  to  re- 
main in  ignorance,  he  shall  have  his  incumbrance  postponed  or 
barred,  because  he  is  thereby  auxiliary  to  an  act  of  fraud: 
J966&8  V.  Norton^  1  Yem.  186;  Hunsden  v.  Oheyney,  2  Id.  150; 
MocoUa  V.  Murgatroyd,  1  P.  Wms.  893;  Bechet  v.  CordJey^  1  Bn>. 
857.  The  only  question  here  is,  whether  the  doctrine  applies 
to  the  case.  The  mortgage  from  Bates  to  Lansing  vras  at  the 
time  duly  registered;  and  it  is  the  settled  rule  of  construction 
under  our  registry  act,  that  the  registry  is  notice  of  the  mort- 
gage to  all  subsequent  purchasers  and  mortgagees,  and  they  are 
chargeable  vrith  all  the  consequences  of  such  notice:  Johnson 
Y.  Siagg,  2  Johns.  510;  Frost  v.  Beeknum,  1  Johns.  Ch.  298; 
Farkisi  v.  Alexander^  1  Id.  889.  The  law  will  therefore  in- 
tend that  John  Morey  had  notice  of  the  prior  registered  mort- 
gage when  he  took  the  lease  from  Bates;  and  that  the  plaintiff 
Morey  had  the  like  notice  when  he  purchased  upon  execution 
the  title  of  John  Morey;  and  it  would  require  direct  and  satis- 
factory proof  of  intentional  deception  and  fraud  on  the  part  of 
Lansing  before  he  can  be  postponed  to  a  subsequent  piirchaser. 
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The  fact  that  the  lease  which  he  attested  was  for  a  part  only 
of  the  mortgaged  premises  and  for  a  term  of  years,  does  not 
afford  a  very  strong  inference  of  actual  fraud,  either  on  the  part 
of  Bates  or  Lansing.  The  remaining  interest  of  Bates  in  the 
lot  demised,  and  the  residue  of  the  mortgaged  premises,  may 
have  been  deemed  by  the  parties  a  sufficient  security  for  the 
mortgaged  debt.  Intentional  fraud  upon  John  Morey  does  not 
seem  to  be  a  necessary  conclusion.  If  no  inquiry  was  made 
(and  none  chaiged),  T<anfling  might  have  presumed,  what  the 
law  presumed,  that  his  mortgage  was  well  known  to  Morey,  the 
lessee,  by  means  of  the  registiy.  He  had  already  made  hia 
mortgage  known  to  the  world,  and  if  the  purchaser  did  not 
choose  to  inquire  of  him,  or  to  search  the  records,  he  had  no 
just  ground  to  complain.  It  appears  to  me  to  be  a  fatal  objec- 
tion to  this  charge  of  fraud  that  the  bill  itself  does  not  contaia 
any  charge  that  either  John  Morey,  the  lessee,  or  the  plaintiff, 
Morey,  the  purchaser  under  him,  were  ignorant  of  the  mort- 
gage, at  the  time  of  the  purchase,  by  them  respectively;  nor 
does  the  bill  even  charge  that  Lansing,  at  the  time  of  his  attest- 
ation, withheld  the  knowledge  of  the  subsisting  mortgage. 
There  is  no  fraud  or  intentional  deception  at  the  time  charged; 
and  if  the  party  sets  up  a  title  to  relief  in  equity,  on  the  ground 
of  being  a  bona  Jide  purchaser,  he  ought  to  deny  notice  in  the 
most  decided  manner.  If  he  will  not  aver  that  he  was  a  pur- 
chaser without  actual  notice,  we  are  not  bound  to  presume  it, 
especially  since  the  law  had  given  him  notice  by  the  registry  of 
the  mortgage.  Whether  he  comes  for  relief  in  his  character  of 
an  ixmocent  and  injured  purchaser,  as  a  plaintiff,  or  sets  up  thai 
defense  by  plea,  the  rule  required  him  to  aver  his  claim  fully 
and  explicitly,  and  which  rule  has  been  often  declared:  1 
Johns.  Ch.  802;  3  Id.  845,  and  cases  there  dted,  will  equally 
apply.  Under  the  circumstances  of  this  case,  a  very  explicit 
denial  of  notice  was  requisite  on  the  part  of  the  plaintiffs,  and 
a  most  pointed  charge  of  intentional  concealment  on  the  part 
of  the  defendant,  Lansing,  if  they  meant  to  clothe  themselyea 
in  their  proper  character  as  purchasers,  and  to  succeed  on  the 
ground  of  actual  fraud.  We  have  a  precedent  of  what  such  a 
bill  ought  to  contain,  in  the  case  of  AmoU  v.  Biacoe^  1  Yes.  95; 
Belt's  Supp.  67.  The  bill  there  charged  that  the  party  did  not 
disclose  the  incumbrance,  but  averred  that  there  was  no  incum- 
brance. The  suit  was  to  get  rid  of  a  purchase  on  the  ground 
of  a  concealed  incumbranoe,  and  there  was  a  charge  of  absolute^ 
fraud  in  the  defendant. 
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The  mere  silenoe  of  a  mortgagee  when  he  is  present  at  the 
execution  of  a  subsequent  purchase  or  incumbrance,  is  not 
sufficient  to  affect  his  right,  unless  that  silence  was  inteniioDal 
and  for  the  purpose  of  deception.    That  inference  is  not  to  be 
drawn  from  silence  alone,  under  the  operation  of  our  registry 
act.    There  must  be  active  fraud  charged  and  proved,  such  as 
false  representations  or  denial  upon  inquiry  or  artful  assurances 
of  good  title,  or  deceptive  silence  when  ipformation  is  asked. 
The  burden  of  the  charge,  and  of  the  proof  lies  upon  the  pur- 
chaser.   He  must  make  out  the  fraud,  and  the  mortgagee  is  to 
be  presumed  innocent,  until  proved  to  be  guilty.    This  is  the 
true  doctrine  to  be  extracted  from  the  cases,  and  it  applies  with 
accumulated  force  in  cases  like  this,  where  the  party  has  put 
his  mortgage  upon  record,  and  given  notice  to  the  world.    The 
same  objections  as  to  the  charge  of  fraud,  apply  to  another  fact 
in  the  bill,  viz.,  that  a  few  days  after  the  date  of  the  lease  from 
Bates  to  Morey,  a  son  of  the  defendant  Lansing  leased  the  same 
lot  to  Morey  forever,  and  this  lease  was,  also,  witnessed  by  the 
defendant  Lansing,  vrith  knowledge  of  its  contents.    Why  this 
last  lease  vras  taken  is  wholly  unexplained.     But  whatever 
might  have  been  the  reasons  operating  upon  the  parties  to  that 
lease,  the  simple  attestation  of  it  by  Lansing  affords  no  better 
inference  of  a  fraudulent  design  in  this  than  in  the  other  case. 

8.  This  case  then  turns  wholly  upon  the  question,  whether 
the  mortgage  of  1802,  from  Bates  to  Lansing  was,  at  the  time 
of  filing  the  bill,  to  be  deemed  a  valid  subsisting  mortgage  for 
any  part  of  the  debt  originally  secured  by  it.  In  this  question 
the  plaintiflh  Brinckerhoff  and  Morey  are  equally  interested,  for 
they  both  hold,  by  purchase  under  Bates,  parts  of  the  land 
covered  by  Lansing's  mortgage.  It  does  not  appear  to  me,  that 
the  claim  under  this  mortgage  ought  to  be  affected  by  other 
transactions  totally  distinct  from  it,  any  fraudulent  pretensions 
of  Lansing,  under  either  of  his  judgments,  are  not  to  destroy 
his  rights  under  the  mortgage;  it  must  stand  and  be  investigated 
upon  its  own  merits.  There  is  no  doubt  of  its  having  been  a 
fair  valid  mortgage  in  the  beginning,  and  given  to  indemnify 
Lansing  as  indorser  of  a  note  drawn  by  Bates  for  one  thousand 
five  hundred  dollars.  The  only  proper  inquiry  now  is,  has 
Lansing  been  injured,  and  is  he  entitled  to  any  indemnity  for 
the  injury  he  received  by  means  of  that  note?  The  proviso  in 
the  mortgage  was,  that  Bates  was  to  pay  to  Lansing  one  thou- 
sand five  hundred  dollars  with  interest,  "  according  to  the  con* 
dition  of  a  certain  bond  or  writing  obligatory  bearing  even  date 
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therewith^  executed  bj  Bates  to  Lansing,  as  a  collateral  se- 
purity."  The  bond  here  referred  to  was,  according  to  the  con* 
•dition  of  it,  ''to  pay  one  thousand  five  hundred  dollars,  with 
lawful  interest,  on  or  before  the  seventh  of  March,  1803,  or 
Iceep  the  defendant  L.  harmless,  and  pay  up  the  note  indorsed 
by  the  defendant  L.  for  the  defendant  B.,  in  the  Farmem' 
bank,  when  the  same  should  be  called  for." 

The  note  referred  to  in  the  condition  of  the  bond,  was  of  the 
«ame  date  with  the  bond  and  mortgage,  and  was  for  one  thon- 
tsand  five  hundred  dollars,  payable  in  fifiy-siz  days,  and  dis- 
•counted  at  the  Farmers'  bank,  in  favor  of  Bates.  It  appears  by 
the  testimony  of  L.  J.  Tillman,  that  the  note  was  renewed  at 
the  end  of  the  fifty-six  days,  by  a  new  note  made  and  indorsed 
in  like  manner,  and  so  it  continued  to  be  renewed  Miea  quoHes, 
ioT  a  number  of  years.  The  calls  were  all  paid  from  lime  to 
time  by  Bates,  and  the  sum  was  reduced  gradually,  at  times,  to 
nine  hundred  dollars,  to  seven  hundred  dollars,  to  six  hundred 
•dollars,  and,  at  one  time,  to  four  hundred  dollars,  and  then  it 
was  raised  again  on  the  renewal,  to  one  thousand  dollars,  and 
at  one  time  to  one  thousand  three  hundred  dollars.  The  debt 
of  1802  was  kept  alive  in  the  bank  by  these  constant  renewals, 
And  alternate  variations  in  the  sum,  until  the  eighth  of  October, 
1811,  when  the  sum  was  reduced  to  seven  hundred  and  twenty 
•dollars,  and  the  note  then  alive,  and  for  that  sum  was  protested 
for  non-payment.  This  catastrophe  put  a  stop,  according  to 
ihe  usual  mercantile  phrase,  to  the  running  of  the  note  in  the 
bank,  and  the  defendant  Lansing,  as  indorser,  was  obliged  to 
take  up  and  pay  'the  note,  which  he  did  by  a  note  of  his  own  as 
•drawer,  indorsed  by  the  defendant  Adams.  I  see  no  good 
reason  why  the  bond  and  mortgage  should  not  stand  as  an  in- 
demnity and  security  for  the  seven  hundred  and  twenty  dollars 
which  Lansing  was  thus  obliged  to  pay. 

The  bond  was  intended  as  an  indemnity  against  the  bank 
•debt,  originally  created  by  the  loan  upon  the  note  for  one 
thousand  five  hundred  dollars  so  long  as  that  bank  debt, 
-should  continue  under  the  customary  renewals  and  fluctuations 
in  the  amount.  The  one  thousand  five  hundred  dollars  were  by 
the  bond  made  payable  in  six  months;  that  fact  shows  that  the 
parties  contemplated  a  continuation  of  the  debt  beyond  the 
fifty-six  days  for  which  the  original  note  was  made  payable.  It 
was  evidence  of  an  expectation  that  the  note  was  to  be  re- 
peatedly renewed.  The  other  part  of  the  condition  of  the  bond, 
that  the  defendant  Bates  was  to  pay  the  note  in  the  bank ''  when 
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the  same  should  be  called  tor/*  shows  also  the  like  expectation* 
Instead  of  fixing  at  the  precise  period  when  the  first  note  waa 
made  payable,  as  would  have  been  done  in  any  other  case,  the 
parties  adopt  the  loose  commercial  phrase  applicable  to  a  note^ 
ronning  in  the  bank,  and  evidently  allude  to  the  calls  for  par^ 
tial  and  for  final  payment,  to  be  made  on  the  part  of  the  bank. 
There  is  no  doubt  that  this  construction  of  the  instrument  is- 
according  to  its  true  meaning;  and  the  mortgage  continued  a 
subsisting  and  valid  security  so  long  as  the  debt  created  in  Sep- 
tember, 1802,  was  kept  aUve  in  the  bank,  either  in  whole  or  in 
part,  by  these  customary  renewals.  The  mortgage  with  its  ac- 
companying bond,  fairly  disclosed  the  nature  of  this  continuing 
securiiy,  and  in  imposition  was  or  could  have  been  practiced 
upon  any  subsequent  purchaser  or  mortgagee,  who  would  be  at 
the  pains  to  examine  into  the  state  of  the  debt  disclosed  by  the^ 
bond  and  mortgage.  The  mortgage  itself  disclosed  the  natuie^ 
of  the  debt  secured  by  the  bond,  when  it  stated  that  the  bond 
was  taken  as  a  collateral  security.  Such  a  security  for  such  a  debt 
might  subsist  indefinitely;  but  what  concern  has  the  purchaser^ 
or  subsequent  incumbrancer,  with  the  nature  of  the  security,, 
provided  there  be  no  false  lights  held  out,  and  he  be,  by  the^ 
registry,  timely  and  duly  infonned  of  the  character  of  the  lienf 
The  only  objection  of  any  force  to  the  validity  of  the  mort- 
gage, as  a  security  of  these  renewed  notes,  is  that  the  notea 
were  occasionally  increased,  which  might  seem  to  be  so  far  the^ 
creation  of  a  new  debt.  But  I  apprehend  such  an  occasional 
increase  of  the  debt,  on  the  periodical  renewal,  provided  the^ 
debt  was  kept  vrithin  its  original  limits,  did.  not  change  the 
character  of  the  debt,  or  a£Eect  the  security.  It  is  not  so  un» 
derstood  in  the  commercial  world,  and  was  not  so  intended  by 
the  parties  to  the  mortgage;  and  an  increase  of  the  sum  on  a. 
renewal  was  no  more  than  a  return  of  some  of  the  calls  made 
on  the  former  renewals.  The  identity  of  the  debt  remained  bo- 
ss to  preserve  the  relation  between  that  and  the  pledge.  It 
would  be  dangerous  and  unjust,  as  between  the  parties,  not  to- 
allow  the  whole  note  so  renewed  to  come  under  the  protection 
of  the  mortgage.  There  was  nothing  here  like  the  novalion  of 
the  civil  law.  There  was  no  new  debt  created  differing  in 
quality  or  character,  or  relation  or  security.  It  was  according 
to  mercantile  and  bank  usage  (in  reference  to  which  the  bond 
and  mortgage  were  given)  a  renewal  or  continuation  of  the  same- 
debt,  under  the  same  circumstances  and  subject  only  to  those 
fluctuations  in  amount,  which  are  customary  in  such  bank  oper- 
ations. 
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4.  Bui  if  any  part  of  the  debt  secared  by  the  mortgage  be 
still  due  to  Lansing,  it  is  then  contended  that  the  plainti£E8  are 
entitled  to  redeem,  and  that  there  ought  to  be  a  reference  to 
ascertain  the  ratable  proportions  of  such  debt  to  be  paid  bj  the 
plaintiffs  B.  and  M.  and  the  defendant  A.,  who  may  be  bound 
to  contribute,  according  to  their  respectiye  interests  in  the 
mortgaged  premises.  The  plaintiffs,  who  are  the  owners  of  the 
equity  of  redemption,  are  no  doubt  entitled  to  redeem,  but  they 
are  not  entitled  to  any  delay.  A  motion  to  enlaige  time  for 
payment  upon  a  bill  to  redeem  is  new,  and  such  a  motion  was 
refused  by  Lord  Eldon  in  Novasielski  y.  Wahefield,  17  Yes.  417; 
where  he  observed,  that  in  a  bill  to  redeem,  the  plaintiff  pro* 
f esses  that  his  money  is  ready.  He  comes  into  court,  saying: 
"  Here  is  the  money,  give  me  my  estate.''  If  then  the  bill  in 
the  present  case  be  viewed  as  a  bill  to  redeem,  the  plaintiffs 
must  redeem  forthwith.  I  do  not  perceive  that  they  are  entitled 
to  have  the  right  of  the  defendant  L.  to  proceed  upon  his  pledge 
suspended,  until  this  question  of  contribution  can  be  settled 
between  the  two  plaintiffs  B.  and  M.  and  the  defendant  A.  It  is 
a  question  with  which  he  has  no  concern.  It  is  strictly  rea  inter 
alios.  There  might  be  much  time  consumed  before  the  ratio 
and  amount  of  contribution  could  be  settled. 

It  is  suggested  by  the  counsel  for  the  defendants  that  the 
defendant  A.  is  dead,  and  the  suit,  in  that  case,  would  have  to 
be  revived  against  his  representatives  before  the  contribution 
could  be  ascertained.  His  proportion  of  the  contribution 
would,  at  any  rate,  be  small,  for  it  appears  by  one  of  his 
answers  that  he  gave  only  one  hundred  dollars  for  his  interest 
in  the  mortgaged  premises,  and  it  was  only  for  part  of  an  unex- 
pired term,  which  is  to  expire  in  1820,  or  a  year  hence,  and  it  is 
averred  to  be  worth  no  more  than  the  annual  rent  of  thirty- 
seven  dollars,  which  is  charged  thereon.  As  between  the  two 
plaintiffs,  B.  and  A.,  who  are  not  litigants  before  me,  or 
against  each  other,  it  might  be  difficult  to  enforce  the  rate  of 
contribution  when  ascertained.  I  am  not  aware  that  I  could 
make  any  decree  directly  against  either  of  them,  in  favor  of  the 
other,  on  that  point,  as  the  pleadings  now  stand  before  me. 

There  is  no  case  that  will  warrant  such  an  absolute  delay  of 
the  rights  of  the  mortgagee  under  his  mortgage,  as  is  now 
sought,  in  order  to  have  this  question  of  contribution  pre- 
viously settled,  in  which  he  has  no  interest.  In  OiU  v.  Lyon, 
1  Johns.  Oh.  447,  to  which  I  have  been  referred  by  the  plaint- 
iff's counsel,  there  was  no  delay  of  the  mortgagee.  He  waa 
Am.  dbo.  vosi.  vm-es 
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merely  ordered  to  sell  one  part  of  the  mortgaged  premises  first, 
and.  if  not  sufficient,  then  to  sell  the  residue  after  thirty  day's 
notice  to  the  purchasers  of  such  residue,  to  redeem.  So  in 
Stevens  y.  Cooper,  1  Johns.  Ch.  425  [7  Am.  Dec.  499],  a  mort- 
gagee who  had  released  part  of  the  mortgaged  premises,  and 
deprived  the  owners  of  the  remaining  part  of  their  recourse  to 
the  owners  of  the  other  part  for  contribution,  was  confined,  but 
not  delayed,  in  his  remedy,  to  the  ratable  proportion  of  the 
debt  chargeable  upon  the  remaining  part.  I  do  not  find  a  case 
or  a  principle  in  the  books  to  justify  a  stay  of  a  mortgagee's 
remedy  until  those  who  are  entitled  to  redeem  have  settled 
among  themselves,  or  by  the  aid  of  this  court,  their  just  pro- 
portions of  the  debt.  But  the  plaintiffs  may  still  be  entitled  to 
retain  the  suit,  and  go  on  against  the  defendant,  Adams,  or  his 
representatives,  to  compel  a  contribution  from  him  to  them  of 
his  proportion,  however  small,  of  the  mortgage-debt.  It  may 
be  so  small,  indeed,  as  not,  in  any  event,  to  cany  costs  or  be 
worth  pursuing,  but  still  I  am  content  that  the  suit  continue, 
for  that  purpose,  as  against  Adams.  I  shall,  therefore,  decree, 
1.  A  perpetual  injunction  in  favor  of  the  plaintifiiB,  B.  and  W., 
against  any  execution  or  other  proceeding  on  the  judgment 
confessed  by  Bates  to  Lansing,  and  docketed  on  the  third  of 
April,  1806,  and  that  entxy  of  satisfaction  of  record  of  that 
judgment  be  made  by  the  defendant  Lansing;  2.  That  unless 
the  plaintiffs,  B.  and  M.,  or  one  of  them,  bring  into  court  and 
deposit  with  the  registry,  for  the  use  of  the  defendant,  L., 
within  thirty  days,  the  sum  of  seven  hundred  and  twenfy  dol- 
lars, together  with  lawful  interest  thereon  from  the  eighth  day 
ot  October,  1811,  unto  the  day  of  bringing  in  the  same,  the  in- 
junction heretofore  issued,  in  respect  to  any  proceeding  under 
the  bond  and  mortgage  in  the  pleadings  mentioned,  be  there- 
after dissolved,  as  far  as  to  allow  the  defendant,  L.,  to  demand 
And  collect  under  it,  or  by  virtue  of  it,  the  sum  of  seven  hun- 
dred and  twenty  dollars,  with  interest  from  the  eighth  day  of 
October,  1811,  until  the  money  shall  be  paid,  and  the  costs  and 
charges  of  all  necessary  proceedings  thereon. 

8.  That  the  bill  as  to  the  defendant  B.  be  dismissed,  and  that 
unless  the  plaintiffs  B.  and  M.  shall,  within  thirty  days,  elect  to 
proceed  against  the  defendant  A.,  to  enforce  his  proportion,  if 
any,  of  contribution  to  the  said  debt  and  interest,  so  declared 
due  to  the  defendant  L.,  and  give  notice  of  such  election  to 
the  solicitor  for  the  defendant  Adams,  that  then  the  bill,  as  to 
him,  shall  stand  dismissed. 
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1.  The  question  of  costs  has  beeome  somewhat  complicated, 
owing  to  the  distinct  claims  put  forward  by  the  phiintiffs»  and 
the  yarioos  and  unequal  merits  of  the  soTcral  pretensions. 

The  plaintiff  W.  is  entitled  to  his  costs,  as  against  the  defend* 
antL. 

The  plaintiff  B.  and  the  defendant  L.  are  not  entitled  to  costs 
against  each  other.  The  defendant  L.  set  up  a  judgment  which 
was  satisfied,  and  claimed  more  under  the  mortgage  than  was 
due.  He  therefore  has  no  right  to  anj  costs,  though  he  suc- 
•ceeds  in  establishing  a  mortgage-debt.  The  plaintiff  B.  is  not 
entitled  to  costs  against  the  defendant  L.;  for  though  he  has 
fluccessfullj  overthrown  the  unjust  pretensions  of  the  defend- 
ant L.,  under  his  judgment,  he  has  failed  in  his  chaise  that  the 
mortgage  was  satisfied  and  kept  on  foot  by  fraud,  a  charge 
which  he  perscTcred  in  making,  even  down  to  the  hearing  of  the 
cause. 

The  plaintiff  M.  has  also  failed  in  his  claim,  which  was  to  de- 
feat the  mortgage  absolately,  as  being  satisfied,  and  as  being 
fraudulently  set  up;  but  he  has  so  far  succeeded  as  to  reduce 
the  mortgage  to  one  half  and  less  of  the  amount  claimed  under 
it,  and  perhaps  neither  he  nor  the  defendant  L.  ought  to  have 
costs  as  against  each  other.  The  case  is  the  same  as  between 
the  plaintiff  B.  and  the  defendant  L.,  and  the  same  conclusion 
ought  to  follow.  As  the  defendant  B*,  the  original  mortgagor, 
had  no  interest  remaining  in  the  mortgaged  premises,  but  it  had 
all  been  sold  on  execution,  and  purchased  in  by  the  plaintiffs  B. 
and  M.  and  the  defendant  A.,  he  had  no  interest  in  the  contro- 
versy and  was  not  a  necessary  party.  And  if  he  had  conducted 
himself  properly,  he  would  have  been  entitled  to  his  costs  of 
the  suit.  But  he  united  in  his  answer  with  Lansing  in  setting 
up  the  subsisting  validity  of  the  judgment,  and  of  the  entire 
mortgage-debt.  The  answer  in  this  respect  was  not  true,  and 
the  defendant  B.,  in  a  further  answer,  admitted  that  the  judg- 
ment-debt had  been  paid.  I  think  he  may  be  considered  as 
having  forfeited  his  title  to  costs;  but  certainly  the  plaintiffs 
oannot  claim  costs  against  him  when  they  show  by  their  bill 
that  he  had  parted  with  all  his  interest,  and  against  him  no  de- 
cree could  be  prayed. 

Lastly,  if  the  plaintiffs  should  not  elect  to  proceed  by  con- 
tribution and  the  bill  as  to  the  defendant  A.  should  be  dis- 
missed, it  must  be  dismissed  with  costs. 

Decree  accordingly. 
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In  re  Washburn. 

[iJomn.  Cb.  106.] 

BiOBT  TO  SuBBSNDXB  Fuoimrss. — By  the  law  and  lunigM  of  natJoma,  fugi- 
tiTM  charged  with  felony  and  other  high  crimes  ahoold  be  amrenderadl 
by  a  foreign  and  friendly  jnriadiotion  to  which  they  have  fled. 

Fuomvss  ik>  be  Ck>MMiTTED. — The  civil  magistrate  should  commit  a  fugi- 
tive from  jnstice  for  a  reasonable  time  so  as  to  enable  the  government  to 
sorrender  the  fugitive,  or  the  foreign  government  to  take  proceedings 
for  his  surrender;  and  if  no  application  be  made  in  a  reasonable  time^ 
the  prisoner  should  be  discharged. 

"EvmssscM  TO  Detain. — ^The  evidence  to  detain  a  fugitive  from  jnstice  for 
the  purpose  of  surrender,  should  be  sufficient  to  commit  the  parly  for 
trial  if  the  crime  were  perpetrated  where  he  is  found. 

BzTRADionoiT  Tbxatt  Dsclaratobt  of  Law  of  Nations. — ^The  article  in 
the  treaty  of  1795»  between  the  United  States  and  Great  Britain,  was 
merely  declaratory  of  the  law  of  nations;  and  since  the  expiration  of  that 
treaty,  the  principles  of  the  general  law  of  nations  remain  obligatory. 

HABBAfl  CoBPDB  to  bring  one  D.  Washbume  before  the  chan- 
cellor. Money  had  been  stolen  in  Kingston,  Canada,  from  one 
Bidout,  at  a  pnblio-house  in  that  town.  The  prisoner  was  an 
inhabitant  of  that  place,  and  an  acquaintance  of  Bidout,  with 
whom  he  spent  a  part  of  the  night  when  the  money  was  taken. 
The  money  consisted  of  Montreal  bills,  said  to  be  of  the  denom- 
ination of  five  dollars.  The  prisoner  had  left  on  a  journey  to 
the  United  States,  in  company  with  one  Parks,  who  offered 
some  of  the  bills  at  a  bank  in  Troy,  and  handed  the  change  to 
the  prisoner.  The  fact  of  an  intimacy  between  the  prisoner 
and  Parks  was  much  relied  on  in  the  commitment  of  the 
prisoner. 

Cushman  S  Van  Vechten,  for  the  prisoner. 

McMdnus  A  Paine^  lot  the  prosecution. 

Kbnt,  Chancellor.  It  is  the  law  and  usage  of  nations,  rest- 
ing on  the  plainest  principles  of  justice  and  public  utility,  to 
deliver  up  offenders  charged  with  felony  and  other  high  crimes, 
and  fleeing  from  the  country  in  which  the  crime  was  committed, 
into  a  foreign  and  friendly  jurisdiction.  When  a  case  of  that 
kind  occurs,  it  becomes  the  duty  of  the  civil  magistrate,  on  due 
proof  of  the  fact,  to  commit  the  fugitive,  to  the  end  that  a  rea- 
sonable time  may  be  afforded  for  the  government  here  to  de- 
liver him  up,  or  for  the  foreign  government  to  make  the  requi- 
site application  to  the  proper  authorities  here,  for  his  surrender. 
Who  are  the  proper  authorities  in  this  case,  whether  it  Le  the 
the  executive  of  state,  or,  as  the  rule  is  international,  the  esLec- 
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utive  anthoritj  of  the  United  States  the  only  reignlar  oxgan  of 
oommnnication  with  foreign  powers,  it  is  not  now  the  ocoaaion 
to  discuss.  It  is  sufficient  to  observe,  that  if  no  such  applica- 
tion be  made,  and  duly  recognized  within  a  reasonable  time; 
the  prisoner  will  then  be  entitled  to  his  discharge  upon  habeas 
corpus.  If  the  judicial  authority  has  afforded  sufficient  means 
and  opportunity  for  the  exercise  of  this  act  of  commutatiye 
justice,  it  has  done  its  duty.  Whether  such  offender  be  a  sub- 
ject of  the  foreign  government,  or  a  citizen  of  this  countxy, 
would  make  no  difference  in  the  application  of  the  principle; 
though  if  the  prisoner,  as  in  this  case,  be  a  subject  of  the  for- 
eign country,  the  interference  might  meet  with  less  repugnance. 
This  doctrine  is  supported  equally  by  reason  and  authority. 

Vattel  observes,  b.  2,  ch.  6,  s.  76,  that  to  deliver  up  one's 
own  subjects  to  the  offended  state,  there  to  receive  justice,  is 
pretty  generally  observed,  with  respect  to  great  crimes,  or  such 
as  are  equally  contrary  to  the  laws  and  the  safety  of  all  nations. 
Assassins,  incendiaries  and  robbers,  he  says,  are  seized  every- 
where  at  the  desire  of  the  sovereign  in  the  place  where  the 
crime  was  committed,  and  delivered  up  to  his  justice.  The 
sovereign  who  refuses  to  deliver  up  the  guiliy,  renders  himself 
in  some  measure  an  accomplice  in  the  injury,  and  becomes  re- 
sponsible for  it.  Professor  Martens  also,  in  his  summary  of  the 
Law  of  Nations,  page  107,  says,  that  according  to  modem  cus- 
tom a  criminal  is  frequently  sent  back  to  the  place  where  the 
erime  was  committed,  on  the  request  of  a  power  who  offers  to 
do  the  like  service,  and  that  we  often  see  instances  of  this. 
Orotius,  who  is  still  higher  authority,  declares,  b.  2,  ch.  21,  s. 
8,  4,  6,  that  the  state  is  accountable  for  the  crimes  of  its  sub- 
jects committed  abroad,  if  it  affords  them  protection,  and  there- 
fore the  state  where  the  offender  resides,  or  has  fled  to,  ought, 
upon  application  and  examination  of  the  case,  either  to  punish 
him  according  to  his  demerit,  or  deliver  him  up  to  the  foreign 
state.  He  says  further,  that  this  doctrine  applies  equally  to  the 
subjects  of  the  government  in  which  the  offender  is  found,  and 
to  fugitives  from  the  foreign  state.  This  learned  jurist  finally 
concludes,  that  this  right  of  demanding  fugitives  from  justice 
has,  in  modem  times,  in  most  parts  of  Europe,  been  confined  in 
practice  to  crimes  that  concern  the  public  safety,  or  which  were 
of  great  atrocity,  and  that  IcHser  offenses  were  rather  connived 
at,  unless  some  special  provision,  as  to  them,  existed  by  treaty. 

Heineocius,  in  his  commentary  on  these  passages,  Praelec  in 
Grot.  h.  t.,  admits  that  the  surrender  of  a  citizen  who  commits 
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a  crime  in  a  foreign  country,  is  according  to  the  law  of  nations; 
and  he  says  further,  that  it  is  to  be  deduced  from  the  principlea 
of  natural  law.  We  ought  either  to  punish*  the  offenders  our- 
selves,  or  deliver  him  up  to  the  foreign  goTcmment  for  punish* 
ment.  So  Bnrlemaqui,  part  4,  c.  8,  s.  23  to  29,  follows  the 
opinion  of  Grotius,  imd  maintains  that  the  duty  of  deliyering 
up  fugitives  from  justice  is  of  common  and  indispensable  obli- 
gation. It  has  been  frequently  declared,  that  the  law  of  na- 
tions was  part  of  the  common  law  of  England:  8  Burr.  1481; 
4  Burr.  2016.  And  if  we  recur  to  the  English  decisions,  which 
may  be  considered  as  declaratory  of  public  law  on  the  point,  we 
shall  perceive  a  full  recognition  of  this  general  doctrine. 

In  Bex  V.  Huichinaon,  Trin.  29,  Car.  11. 8  Keb.  785,  it  appeared 
to  the  K.  B.  on  habeas  corpus  that  the  defendant  was  committed 
on  suspicion  of  murder,  in  Portugal,  and  the  court  refused  to 
bail  him;  and  again,  in  the  case  of  Colonel  Lundy,  2  Yent.  814, 
it  was  agreed,  on  a  consultation  of  aU  the  judges,  that  there  waa 
nothing  in  the  habeas  corpus  act  to  prevent  a  person  guilty  of  a 
capital  offense  in  Ireland,  then  a  distinct  kingdom  though  under 
the  same  king,  to  be  sent  there  to  be  tried.  In  the  case  of  £ea^ 
V.  Kimberley,  Str.  848;  Barnard  E.  B.  vol.  1,  226;  Fitsgib.  Ill 
S.  O.  the  same  point  underwent  a  further  discussion.  The  de^ 
fendant  being  committed  by  a  magistrate  for  a  felony  done  in 
Ireland  ''  to  be  detained  until  tliere  should  be  proper  means 
found  out  to  convey  him  to  Ireland  to  be  tried,"  was  brought 
into  the  £.  B.  by  habeas  corpus.  Strange,  for  the  prisoner, 
moved  for  his  discharge,  or  for  bail,  insisting  that  justices  of 
the  peace  had  no  power  over  crimes  in  Ireland,  and  that  the 
proviso  in  the  habeas  corpus  act  gave  no  power  as  to  offenses  in 
Ireland,  which  was  a  distinct  kingdon,  and  that  it  was  against 
the  habeas  corpus  act  to  remove  the  prisoner  to  Ireland.  But 
the  court  referred  to  the  above  cases  and  remanded  the  prisoner,, 
observing  that  the  form  of  the  commitment  was  proper,  and  that 
if  the  prisoner  was  not  removed  to  Ireland  in  a  reasonable  time; 
application  might  be  again  made  to  the  court  for  his  discharge; 
to  the  same  effect  are  the  observations  of  the  court  of  exchequer 
in  Eos:  India  Company  v.  Campbell^  1  Yes.  246,  in  which  it  wad 
said  that  **  a  person  may  be  sent  abroad  by  government  and 
tried,  though  Qot  punishable  in  England;  like  a  case  of  one  who 
was  concerned  in  a  rape  in  Ireland  and  sent  over  there  by  the 
government  to  be  tried,  though  the  E.  B.  refused  to  do  it; 
Oovenunent  may  send  persons  to  answer  for  a  crime  wherever 
committed,  that  he  may  not  involve  his  country  and  to  prevent 
jreprisalB/' 
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In  sapport  of  the  same  doctrine  and  practico  -we  may  refer  to 
the  uncontradicted  remark  of  Heath,  J. ,  in  the  late  case  of  Mure 
V.  Eaye,  4  Taun.  84,  and  which  Mr.  Chittj,  iu  the  book  cited 
bj  the  counsel,  seems  to  regard  as  law.  *'  It  has  generally  been 
understood,'^  be  observes^  **  that  wheresoeTcr  a  crime  has  been 
committed,  the  criminal  is  punishable  according  to  the  lex  loci 
of  the  country  against  the  law  of  which  the  crime  was  com- 
mitted; and,  by  the  comity  of  nations,  the  country  in  which  the 
criminal  has  been  found  has  aided  the  police  of  the  country 
against  which  the  crime  was  committed  in  bringing  the  criminal 
to  punishment.  In  Lord  Loughborough's  time  the  crew  of  a 
Dutch  ship  mastered  the  vessel  and  ran  away  with  her,  and 
brought  her  into  Deal,  and  it  was  held  we  might  seize  them  and 
send  them  to  Holland.  And  the  same  has  always  been  the  law 
of  all  civilized  countries."  Though  these  obser nations  come  in 
the  shape  of  a  dictum  of  a  single  judge,  yet  it  ought  to  be  under- 
stood that  Heath  was  a  judge  of  very  great  experience,  having 
sat  upon  the  bench  of  the  C.  P.  for  the  long  period  of  forty 
years,  and  he  was  right,  says  Ch.  J.  Gibbs,  in  most  cases  that 
overcame  before  him.  Lord  Coke  says,  8  Inst.  180,  that  "it 
is  holden,  and  so  it  hath  been  resolved,  that  divided  kingdoms 
under  several  kings  in  league,  one  with  another,  are  sanctuaries 
for  servants  or  subjects  flying  for  safety  from  one  kingdom  to 
another,  and  upon  demand  made  by  them  are  not,  by  the  laws 
and  liberties  of  kingdoms,  to  be  delivered.''  If  by  the  laws  and 
liberties  of  kingdoms  he  means  the  laws  and  usages  of  nations, 
the  remark  is  unfounded  in  fact,  and  contradicted  by  history, 
and  by  the  great  work  of  Orotius,  which  was  published  in  the 
life-time  of  Lord  Coke.  With  respect  to  the  force  and  just* 
ness  of  this  passage^  we  may  refer  to  Wynne's  treatise  on  the 
law  and  constitution  of  England,  Eunomus  Dialog.  8,  s.  67. 
He  asks  how  has  Lord  Coke  supported  his  doctrine.  He  says: 
"  It  is  holden,  and  so  it  has  been  resolved,"  but  he  neither  tells  us 
when  nor  where  it  was  resolved.  Wynne  goes  on  to  observe 
that  the  assertion  seems  directly  against  the  law  of  nations,  and 
that  "  if  from  the  very  nature  of  socieiy  subjects  are  answerable 
to  their  own  nation  for  their  criminal  conduct,  by  the  law  of 
nations  they  may  be  justly  demanded  of  foreign  states  to  which 
they  fly,  and  the  refusal  of  delivering  them  up  is  a  just  cause  o( 
war."  He  observes  further,  that  to  prevent  protection  of  fugi- 
tives by  clauses  in  a  treaty,  only  operates  as  a  recognition,  not 
a  creation  of  right. 

The  twenty-seventh  article  of  the  treaty  of  1795,  between  the 
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United  States  and  Great  Britain,  provided  for  the  deliTeiy  of 
criminals  charged  with  murder  or  forgery;  but  that  article  was 
only  declaratory  of  the  law  of  nations,  as  were  also  a  number  of 
other  articles  in  the  same  treaiy.  This  was  the  case,  for  in- 
stance with  the  provision  in  the  twenty-first  article,  that  it 
should  not  be  lawful  for  foreign  privateers,  who  have  commis- 
sions from  a  prince  or  state  at  enmity  with  either  nation  to  arm 
their  ships  in  the  ports  of  either;  and  also  with  the  provision 
in  the  twenty-fifth  article,  that  neither  party  should  permit  the 
ships  or  goods  of  the  other  to  be  taken  by  foreign  force  within 
the  bays,  ports  or  rivers  of  their  territories.  These  articles,  to 
use  the  language  of  Wynne,  were  the  recognition,  not  the  crea- 
tion of  right,  and  are  equally  obligatory  upon  the  two  nations, 
under  the  sanction  of  public  law,  since  the  expiration  of  that 
treaty,  as  they  were  before.  There  is  nothing  in  the  habeas 
carpus  act  which  controls  the  application  of  this  general  law. 
The  only  provision  in  it  which  has  any  possible  relation  to  the 
case,  is  that  which  declares  '*  that  no  citizen  of  this  state,  being 
an  inhabitant  or  resident  within  it,  shall  be  sent  prisoner  to 
any  place  whatsoever  out  of  this  state,  for  any  crime  or  offense 
committed  within  this  state."  The  prohibition  is  thus  expressly 
confined  to  crimes  committed  within  this  state." 

It  has  been  suggested  that  theft  is  not  a  felony  of  such  an 
atrocious  and  mischievous  nature  as  to  fall  within  the  usage  of 
nations  on  this  point.  But  the  crimes  which  belong  to  the  cog- 
nizance of  the  law  of  nations  are  not  specially  defined;  and 
those  which  strike  deeply  at  the  rights  of  property  and  are 
inconsistent  with  the  safety  and  harmony  of  commercial  inter- 
course come  within  the  mischief  to  be  prevented,  and  within 
the  necessity  as  well  as  the  equity  of  the  remedy.  If  larceny 
may  be  committed,  and  the  fugitive  protected,  why  not  com- 
pound larceny,  as  burglary  and  robbery,  and  why  not  forgeiy 
and  arson?  They  are  all  equally  invasions  of  the  rights  of 
property,  and  incompatible  with  the  ends  of  civil  society.  Con- 
sidering the  great  and  constant  intercourse  between  this  state 
and  the  provinces  of  Canada,  and  the  entire  facility  of  passing 
from  one  dominion  to  the  other,  it  would  be  impossible  for  the 
inhabitants  on  the  respective  frontiers  to  live  in  security  or  to 
maintain  a  friendly  intercourse  with  each  other,  if  thieves  could 
escape  with  impunity,  merely  by  crossing  the  territorial  line. 
The  policy  of  the  nation,  and  the  good  sense  of  individuals, 
would  equally  condemn  such  a  dangerous  doctrine.  During 
the  existence  of  the  treaty  of  1795,  it  might  well  have  been 
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doubted  whether  the  two  govemments  had  not^  by  that  oonven- 
tion,  restricted  the  application  of  the  rule  to  the  two  specified 
caaes  of  murder  and  fotgerj,  for  it  is  a  maadm  of  interpretation, 
that  enumeraHo  unius  est  exdugio  aUeriiis.  Bat  if  it  were  so, 
jet  upon  the  expiration  of  that  treaty,  the  general  and  more 
extenaiTo  rule  of  the  law  of  nations  reviyed. 

2.  The  difficulty,  then,  in  this  case,  is  not  as  to  a  want  of  ju- 
risdiction, but  the  proof  is  insufficient  to  detain  the  prisoner. 
There  is  no  evidence  that  the  bills  offered  in  exchange  at  the 
bank  in  Troy,  were  the  same  bills  that  were  stolen  at  Kingston; 
and  however  suspicious  the  conduct  of  the  prisoner,  and  his 
associate,  may  be,  and  however  untrue  his  allegations  as  to 
Parks,  yet  as  we  have  no  proof  that  the  prisoner  committed  the 
theft,  or  that  he  or  his  associate  were  in  possession  of  the  stolen 
goods,  he  must,  on  that  ground,  and  on  that  ground  alone,  be 
discharged.  The  evidence  to  detain  the  party,  for  the  purpose 
of  surrender,  must  be  sufficient  to  commit  the  party  for  trial,  if 
the  offense  was  committed  here.  The  admonition  in  Qrotius  is 
not  to  be  forgotten:  non  decei  homines  dedere  causa  nancogniia. 

Prisoner  discharged. 

This  qneetioii  it  examinfid  in  Wheaton'i  Intamatioiial  Law,  mo.  IIS.  It  it 
here  mid:  "  The  pablio  joiiflts  are  divided  upon  the  qneetion,  how  far  a  aoiv* 
ereign  state  ii  obliged  to  deliver  up  personfl,  whether  its  own  rabjecta  or  for^ 
eignen,  charged  with  or  oonvioted  of  orimea  committed  in  another  coontiy, 
npon  the  demand  of  a  foreign  state,  or  of  its  officers  of  jnstioeu  Some  <rf 
these  writers  maintain  the  doctrine,  that  according  to  the  law  and  usage  ol 
nations,  every  sovereign  state  is  obliged  to  refose  an  asylum  to  individnals  ae- 
cnsed  of  crimes  affecting  the  general  peace  and  secority  of  society,  and  whose 
extradition  is  demanded  by  the  government  of  that  country  withhi  whose  ju- 
risdiction the  crime  has  beem  committed.  Such  is  the  opinion  of  Grotius, 
Heinecdus,  Burlamaqui,  V attel,  Butherf ord,  Schmelzing  and  Kent  Accord- 
ing to  Pnffendori,  Voet^  Martens,  Either,  Leyser,  Elint^  Saalsfeld,  Schmalts, 
Ifittermeyer  and  He£Eter,  on  the  other  hand,  the  extradition  of  fugitives  from 
justice  is  a  matter  of  imperfect  obligation  only;  and  though  it  may  be  halnt- 
ually  practiced  by  certain  states  as  the  result  of  mutual  comity  and  conve- 
nisDOS^  requizes  to  be  confirmed  and  regulated  by  special  compact^  in  ordst 
to  give  it  foroe  of  interaational  law." 
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r4  Jonm.  Oh.  193.] 

SoBirr  SuBBOOAiSD  TO  BzoaiB  of  Cbkditob.— By  the  paymeiit  of  the  deb^ 
a  soxety  hat  a  right  to  be  put  in  the  place  of  the  creditor,  and  to  whai» 
ever  means  and  remedy  the  creditor  poaaeaaea,  to  enforce  payment  frooa 
the  principal  debtor.  Accordingly,  if  a  creditor  takea  a  mortgage  fxaok 
the  principal  debtor,  the  aorety  ia  entitled  to  it  aa  an  indemnity;  and 
the  creditor  moat  do  nothing  by  which  it  may  be  impaired  aa  a  aecoiity. 

Sounrr'a  Bemkdt  against  Dblat.— Where  a  aorety  apprehends  danger 
from  the  delay  of  the  creditor,  he  may  compel  the  latter  to  ane  the  prin- 
cipal debtor;  eapecially  on  indemnifying  the  creditor,  for  the  conseqaaioe- 
of  risk,  delay,  or  ezpenae. 

Bill  filed  by  Da^id  Hayes  against  defendants,  Thomas  Ward, 
Nathaniel  Oamp,  and  Cyrenus  Beach  for  relief  against  a  certaiit 
indorsement,  and  for  an  injunction  against  an  action  at  law 
thereon.  The  facts  sufficiently  appear  from  the  opinion  of  the^ 
chancellor. 

Sigffs,  for  plaintiff. 

O.  Baldwin  and  T.  Ward^  for  defendant. 

Keht,  Chancellor.  It  appears  from  the  case  that  the  defend- 
ant Beach  is  the  principal  debtor  to  the  defendant  Ward,  on 
the  note  in  question ,  and  that  the  plaintiff  who  indorsed  it 
stands  in  the  character  of  surety.  The  plaintiff  originally  in- 
dorsed the  note,  without  consideration,  for  the  benefit  of  the 
drawers,  W.  &  H.,  and  the  defendant  B.  took  it  from  the  draw- 
ers, in  consideration  of  lots  agreed  to  be  sold  to  one  of  the 
makers,  or  for  a  partnership,  into  which  one  of  them  was  to  be 
admitted.  This  consideration  failed,  for  the  lots  were  not  sold, 
nor  the  copartnership  entered  into.  As  between  those  original 
contracting  parties,  the  note  was  without  consideration^  and 
could  not  have  been  enforced.  When  the  note  was  passed  by 
the  defendant  B.  to  the  defendant  W.,  the  dealing  was  exdu- 
siyely  between  these  two  defendants,  and  the  plaintiff's  name- 
remained  on  the  note  as  indorser,  without  any  consideration  for 
his  indorsement.  We  have  no  direct  evidence  that  the  fact  of 
his  being  a  naked  guarantor  or  security,  without  interest,  was 
known  to  the  defendant  W.,  when  he  received  this  and  the 
other  notes  from  B.,  yet  the  facts  are  sufficient  to  justify  such 
an  inference.  The  note  was  not  received  by  the  defendant  W. 
in  the  ordinary  course  of  commercial  business.  It  waa  takeik 
upon  the  sale  of  bank  shares;  and  instead  of  relying  upon  the 
credit  of  the  prior  parties  to  the  note,  accompanied  with  th» 
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indorsement  of  the  defendant  B.,  he  took  a  bond  and  mortgage 
from  B,  as  eventual  seonrity  for  the  payn^ent  of  the  note.  This 
and  the  other  notes  were  sold  by  B.  to  the  defendant  W.  al- 
most immediately  after  they  were  drawn,  and  the  defendant  W. 
admits  that  they  were  received  by  B.  from  one  of  the  makers; 
nor  does  he  deny  a  knowledge  of  that  fact  at  the  time  he  took 
the  bond  and  mortgage  from  B. 

The  knowledge  of  that  fact  was  sufficient  notice  to  him,  that 
the  plaintiff  was  a  yoluntaiy  indorser  for  the  accommodation 
of  the  makers;  and  the  defendant  W.  appears  from  the 
pleadings  and  proofs,  to  be  justly  chargeable  with  knowledge, 
at  the  time  he  took  the  mortgage,  that  the  plaintiff  was  a  gratu- 
itous indorser.  The  plaintiff  is  then  entitled  in  equity  to  all 
the  priTil^ges  with  which  a  surety  is  clothed,  not  only  as  it  re- 
spects the  defendant  B.,  but  as  it  respects  the  defendant  Ward, 
the  present  holder.  I  shall,  therefore,  in  the  further  consider- 
ation of  this  case,  assume  the  fact  as  clearly  true  and  well 
established,  that,  between  the  plaintiff  and  the  defendants,  W. 
and  B.,  the  relationship  existed  of  creditor  on  the  one  part,  and 
principal  debtor  and  surety  on  the  other.  This  relationship 
was  coeval  with  the  bond  and  mortgage,  and  the  parties  to  this 
suit  are  entitled  to  all  the  rights  and  bound  by  all  the  duties 
resulting  from  that  relation. 

The  grave  and  difficult  question  then  presents  itself,  whether 
the  defendant  W.  ought  to  be  required  to  resort,  in  the  first  in- 
stance, to  the  mortgage  which  he  took  from  B.,  and  which  he 
says  is  a  valid  lien,  and  sufficient  to  satisfy  the  note.  It  is 
alleged  that  the  mortgage  security  is  destroyed  by  the  usury, 
and  that  it  would  be  unavailing  in  the  hands  of  the  plaintiff,  if 
he  were  to  pay  the  note  and  have  the  bond  and  mortgage  as- 
signed to  him  (and  which,  as  surety,  he  would  have  a  right  to 
demand),  by  way  of  substitution  and  indemnity.  It  is  further 
alleged,  that  if  the  defendant  W.  has  destroyed  the  validity  of 
his  own  security  taken  from  the  principal  debtor,  he  cannot 
have  recourse  to  the  plaintiff,  because  he  has  voluntarily  dis- 
abled himself  from  affording  to  the  plaintiff,  as  surety,  the 
requisite  substitution.  The  right  of  Substitution  is  a  valuable 
light  belonging  to  a  surety,  and  the  creditor  must  do  uothing 
to  impair  it. 

There  would  be  much  equity  in  the  plaintiff's  case,  if  it  should 
finally  appear  that  the  defendant  W.  had,  by  his  own  act,  ren- 
dered the  adequate  security,  which  he  took  from  the  principal 
debtor,  illei^  and  void.    The  veiy  taking  of  that  security  by 
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him  may  have  excited  confidence  in  the  surety  and  lulled 
to  sleep,  and  deprived  him  of  taking  other  and  sound  security, 
for  his  own  eyentuaf  responsibility^  until  it  was  too  late,  and 
the  rights  of  third  persons  had  intervened.  This  consideration 
renders  it  an  act  of  benevolence  and  equity,  and  imposes  it  as 
au  obligation  upon  the  creditor  who  takes  security  from  the 
principal  debtor,  to  take  it  fairly  and  lawfully,  and  to  hold  it 
impartially  and  justly.  According  to  the  doctrine  of  the  civil 
law,  the  surety  may,  per  exceplumem  cedendarum  actionum,  bar 
the  creditor  of  so  much  of  his  demand  as  the  surety  might  have 
received,  by  an  assignment  of  his  lien  and  right  of  action  against 
the  principal  debtor,  provided  the  creditor  had,  by  his  own  un- 
necessary or  improper  act,  deprived  the  surety  of  that  resource. 
The  surety,  by  his  very  character  and  relation  of  surety,  has  an 
interest  that  the  mortgage  taken  from  the  principal  debtor, 
should  be  dealt  vrith  in  good  faith,  and  held  in  trust,  not  only 
for  the  creditor's  security,  but  for  the  surety's  indemnity.  A 
mortgage  so  taken  by  the  creditor  is  taken  and  held  in  trust,  as 
well  for  the  secondary  interest  of  the  surety  as  for  the  more  di- 
rect and  immediate  benefit  of  the  creditor;  and  the  latter  must 
do  no  willful  act,  either  to  poison  it  in  the  first  instance,  or  to 
destroy  or  cancel  it,  afterwards.  These  are  general  principles 
found  in  equity,  and  are  contained  in  the  doctrines  laid  dovni  ia 
Pothier's  Treatise  on  Obligations,  496,  619,  620,  to  which  refer- 
ence has  been  made  in  the  former  decisions  of  this  court: 
Cheeseborough  v.  MUIard,  1  Johns.  Oh.  414  [7  Am.  Dec.  494]; 
Stephens  v.  Cooper,  1  Id.  430,  431  [7  Am.  Dec.  499]. 

This  doctrine  does  not  belong  merely  to  the  civil  law  system. 
It  is  equally  a  settled  principle  in  the  English  chancery,  that  a 
surety  will  be  entitled  to  every  remedy  which  the  creditor  has 
against  the  principal  debtor,  to  enforce  every  security,  and  to 
stand  in  the  place  of  the  creditor,  and  have  his  securities  trans- 
ferred to  him,  and  to  avail  himself  of  those  securities  against 
the  debtor.  This  right  of  the  surety  stands  not  upon  contract, 
but  upon  the  same  principle  of  natural  justice  upon  which  one 
surety  is  entitled  to  contribution  from  another:  2  Yes.  622;  1 
Wight.  2-6;  Burrow's  v.  Oamea'a  Administrators,  1  Desauas. 
409  [1  Am.  Dec.  677];  2  Madd.  Oh.  437;  14  Yes.  jun.  162;  10  Id. 
412;  11  Id.  22.  But  the  application  of  these  principles  is  not 
necessarily  the  question  at  present.  If  the  defendant,  W., 
should  be  required  to  prosecute  previously  upon  his  mortgage, 
and  he  should  be  defeated  in  that  remedy  by  the  invalidity  of 
the  mortgage,  arising  from  his  own  illegal  act,  and  should  then 
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reoar  back  to  the  plaintiff,  it  would  be  in  time  to  examine 
whether  this  oaae  fell  within  the  range  of  the  doctrine  to  which 
I  have  referred.    The  only  point  now  to  be  settled  is,  whether 
the  defendant,  W.,  shall  be  stayed  in  his  suit  at  law  until  he 
has  tried  his  remedy  against  the  mortgaged  premises.    I  am 
not  aware  that  there  is  any  general  rule  in  chancery  that  the 
creditor  must  look  to  the  principal  debtor,  and  exhaust  his 
remedy  against  him  before  he  can  be  permitted  to  resort  to  the 
surety.    The  general  language  in  the  books  and  the  practice 
have  been  otherwise,  and  the  surety  has  been  considered,  with- 
out any  formal  adjudication  upon  the  point,  and,  perhaps, 
without  any  examination  of  it  upon  principle,  as  amenable,  in 
ordinary  cases,  to  the  creditor  in  the  first  instance,  though  the 
creditor  may  have  taken  ample  security  from  the  principal 
debtor.    The  creditor  has  usually  called  on  the  surety  at  his 
election,  and  left  him  to  resort  to  the  principal  debtor  for  his 
indemnity,  after  he  has  paid  the  debt,  and  after  he  has  been 
clothed  by  substitution  with  all  the  rights  and  securities  of  the 
creditor.     "  The  holder  of  the  security,  therefore,  in  general 
cases,'*  says  Lord  Eldon  in  Wright  v.  SimpBon,  6  Yes.  734, 
^*may  lay  hold  of  the  surety;  and,  till  very  lately,  even  in  cir- 
cumstances under  which  the  security  would  not  have  had  the 
same  benefit  that  the  creditor  would  have  had."    But  in  late 
cases,  and  under  particular  circumstances.  Lord  Eldon  admits 
that  the  surety  has  a  right  to  call  upon  the  creditor  to  do  the 
most  he  can  for  his  benefit. 

It  was  considered  as  a  settled  rule  (see  the  cases  referred  to 
in  King  v.  Baldwin,  2  Johns.  Ch.  562  [ante,  415],  and  8  Meriv 
579)  that  a  surety  may  resort  to  chancery  if  he  apprehends 
danger  from  the  creditor's  delay,  and  compel  the  creditor  to  sue 
the  principal  debtor,  though,  probably,  he  must  indemnify  the 
creditor  against  the  consequences  of  risk,  delay,  and  expensed 
This  is  what  Lord  Eldon  supposes  in  the  case  already  referred 
to.  Aa  early  as  the  time  of  Lord  Keeper  North,  1  Yem.  190,  it 
was  held  that  equity  would  compel  the  principal  debtor  to  pay 
the  debt,  after  it  had  become  due,  at  the  instance  of  the  surety, 
and  though  the  latter  had  not  been  sued,  for  it  was  ''  unreason- 
able that  a  man  should  always  have  such  a  cloud  hanging  over 
him."  It  seems,  also,  to  be  now  considered,  2  Fonb.  802,  n.  i. ; 
17  Yes.  517,  520,  as  the  right  of  a  surety  to  call  upon  a  creditor 
having  another  fund,  which  the  surety  cannot  make  available, 
and  to  require  him  to  resort  to  that  fund  in  the  first  instance, 
and  exhaust  it.     And  it  is  now  settled  that  the  surety  may 
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require  the  creditor,  upon  a  proper  indemnity,  to  go  and  prore 
his  bond  under  a  oonunission  of  bankruptcy  of  the  principal 
debtor;  and  the  creditor  will  be  a  trustee  for  the  dividends  to 
the  surety  paying  the  whole:  Beadmore  y.  CruUenden,  1  Cook*B 
Bank.  Law,  211 ;  10  Yes.  jan.  414;  6  Id.  784.  The  case  of  Wright 
V.  NuU,  1  H.  Bl.  136;  8  Bro.  826,  which  underwent  great  dis- 
cussion, and  which  was  much  questioned,  though  not  OTeiruled, 
by  Lord  Eldon,  in  Wrighi  ▼.  Simpson,  6  Yes.  jun.  714,  may  be 
cited  for  the  principle  that  there  are  cases  in  which  a  creditor 
may,  in  equity  and  good  conscience,  be  compelled  to  resort  to  a 
particular  fund  before  he  pursues  the  debtor  personally.  One 
circumstance  that  led  Lord  Thurlow,  Lord  Kenyon,  and,  after- 
wards. Lord  Bosslyn,  to  that  decision,  was  that  the  creditor 
could  not  assign  the  benefit  of  the  fund  to  the  debtor.  It  is 
easy  to  perceive  that  such  a  principle  applies,  with  much 
greater  force,  to  the  case  of  a  surety  and  to  a  fund  or  pledge 
created  at  the  time  of  the  original  transaction  between  the 
parties.  But  all  the  instances  to  which  I  have  alluded  may  be 
considered  as  cases  of  a  special  nature;  they  do  not  appear  to 
establish  any  such  general  rule  as  that  derived  from  the  civil 
law  requiring  the  principal  debtor  to  be  first  sued,  which  rule 
prevails  in  all  those  countries  where  the  civil  law  is  an  essential 
part  of  the  municipal  law  of  the  laud. 

According  to  the  Boman  law,  in  use  before  the  time  of  Jus- 
tinian, the  creditor,  as  with  us,  could  apply  to  the  sureiy  before 
applying  to  the  principal.  Jure  nostra  est  poieslas  oreditori  reUcto 
reo,  eligendifidejussores:  Oode,  8,  41, 5.;  and  the  same  law  was 
declared  in  another  imperial  ordinance.  Code,  8,  41, 19.  Bat 
Justinian,  in  one  of  his  novels,  Nov.  4,  c.  1,  entitled,  Ct  cred- 
itores  prima  loco  conveniant  prindpalem,  allowed  to  sureties 
the  exception  of  discussion  of  beneficium  ordinio,  by  which  they 
could  require  that  before  they  were  sued,  the  principal  debtor 
should  at  their  expense  be  prosecuted  to  judgment  and  execu- 
tion. [See  a  case  in  point,  Aston  v.  Morgan,  5  Am.  Dec.  783.] 
It  is  a  dilatory  exception,  and  puts  off  the  action  of  the  cred- 
itor against  the  sureiy,  until  the  remedy  against  the  principal 
debtox  has  been  sufficiently  exhausted.  This  provision  in  the 
novels  has  not  been  followed  in  the  states  and  cities  of  Gennany, 
except  in  Pomerania,  Heinec.  Elem.  Jur.  Germ.,  lib.  2,  tit.  16, 
e.  449,  450,  451 ,  465,  but  it  has  been  adopted  in  those  other 
countries  in  Europe,  as  France,  Holland,  Scotland,  etc.,  which 
follow  the  rules  of  the  civil  law:  Pothier's  Trait,  des  ob.,  No. 
407-414;  Code  Napoleon,  No.  2021,  2,  8;  Voet.  Com.  ad.  Pand. 
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tii.  De  Fidejnflflorribos,  46, 1, 14-20;  Hub.  Praeleo.,  lib.  8,  tiL 
m,  a  6;  Ersk.  Inst.,  664,  b.  61.  A  rule  of  such  general  adop- 
tioa  shows  that  there  is  nothing  in  it  inconsistent  with  the  rela- 
tiTC  rights  and  duties  of  principal  and  soretj,  and  that  it  accords 
with  a  common  sense  of  justice  ftnd  the  natural  equity  of  man- 

Withont  meaning,  howcTer,  to  lay  down  any  such  general 
rule,  and  for  which  I  have  not  seen  any  sufficient  authority  in 
the  equity  jurisprudence  of  England,  I  think  there  are  peculiar 
circumstances,  in  this  case,  to  call  for  a  continuation  of  the  in- 
junction npon  the  snit  at  law,  until  the  defendant  W.  has  pur- 
sued his  remedy  upon  the  mortgage.  The  defendant  W.  has 
shown  a  distrust  of  the  validity  of  the  mortgage  by  his  demurrer 
and  by  omitting  to  prosecute  either  the  plaintiff  or  the  defendant 
B.  in  New  Jersey,  where  they  all  reside,  and  where  no  impedi- 
ment to  a  suit  appears  to  exist,  and  by  prosecuting  the  plaintiff 
while  on  a  temporary  visit  to  New  Tork.  The  defendant  W. 
ought  to  be  obliged,  under  such  a  just  suspicion  of  his  case,  to 
try  the  validity  of  his  mortgage  at  home,  and  not  to  compel  the 
plaintiff  to  pay,  and  tJMn  turn  over  to  him  a  pledge,  which,  if 
frail  and  insecure,  has  been  rendered  so  by  his  own  illegal  act 
I  put  this  case  entirely  upon  the  ground  of  the  allegation,  tc 
which  no  answer  has  been  given,  that  the  mortgage  is  infected 
with  usury,  and  would  be  useless  and  void  if  placed,  by  substi- 
tution, in  the  hands  of  the  surety.  If  this  should  happen  to 
be  the  case,  the  plaintiff,  on  paying,  might  be  deprived  of  all 
indemnity  from  his  principal  by  reason  of  the  conduct  of  the 
<n:editor.  Nor  does  it  appear  to  be  necessary  that  the  suit  at 
law  should  proceed  to  judgment,  for  there  is  no  allegation  of 
any  apprehension  of  the  plaintiff's  insolvency,  and  the  mort- 
gage, if  good,  is  admitted  to  be  an  ample  security. 

I  shall  accordingly  continue  the  injunction  until  further 
order,  to  the  end  that  the  defendant  W.  may  make  a  fair  exper- 
iment with  his  remedy  upon  the  mortgage,  before  he  applies  for 
leave  to  proceed  in  lus  suit  at  law;  and  the  question  of  costs, 
and  all  other  questions  arising  upon  this  case,  are  reserved  until 
jsuch  further  application. 

The  following  order  was  entered:  "It  is  ordered,  etc.,  that 
the  in  junction  issued  in  this  cause  against  the  defendant  Thomas 
Ward,  restraining  him  from  proceeding  against  the  plaintiff  in 
the  action  at  law  in  the  pleadings  mentioned,  be  continued 
until  the  further  order  of  this  court  to  the  contrary;  and  that 
the  said  defendant  Thomas  Ward  be,  and  he  is  hereby  prohib- 
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iied  from  prooeeding  in  the  said  action  at  law,  in  the  pleadings 
mentioned,  and  in  any  other  action  at  law  against  the  plaintiff 
in  thepromisBory  note  in  the  pleadings  mentioned,  indorsed  bj 
him,  until  the  defendant  Thomas  Ward  shall  have  pnrsned  and 
exhausted  his  remedy  at  law  and  in  equity,  on  the  bond  and 
mortgage  in  the  pleadings  mentioned,  given  by  the  defendant 
Cyrenus  Beach  to  the  defendant  Thomas  Ward  as  a  farther  se- 
curity for  the  payment  of  the  said  promissory  note  indorsed  by 
the  plaintiff,  and  other  promissory  notes  in  the  pleadings  men- 
tioned, and  until  the  further  order  of  this  court  to  the  contrary. 
And  it  is  further  ordered  and  decreed  that  after  the  said  de- 
fendant Thomas  Ward  shall  have  pursued  and  exhausted  his 
remedy  on  the  said  bond  and  mortgage  as  aforesaid,  if  he  shall 
be  unable  to  obtain  by  means  of  the  said  bond  and  mortgage 
payment  and  satisfaction  of  the  money  due  on  the  said  promis- 
sory note  indorsed  by  the  plaintiff,  he  shall  be  at  liberty  to 
apply  to  this  court  for  further  directions  with  respect  to  the  said 
injunction,  and  his  further  proceedings  at  law  against  the 
plaintiff  on  the  said  promissory  note  indorsed  by  him  in  the 
pleadings  mentioned;  in  which  case  the  defendant  Thomas 
Ward  is  to  satisfy  this  court  as  to  the  steps  he  may  have  pur- 
sued upon  the  said  bond  and  mortgage,  and  why  he  has  not 
been  able  to  obtain  satisfaction  of  the  said  note  or  the  amount 
thereof,  if  such  shall  be  the  case;  and  the  question  of  costs  and 
all  further  directions  are  reserved  for  the  farther 
of  this  court** 


See  King  ▼.  Baldwin,  ante,  415. 

In  Dye  ▼.  Dye,  21  Ohio  St.  86,  it  u  held  that  tne  mere  oounioii  by  tli» 
holder  of  a  promiBsory  note  to  present  it  to  the  aasignee  (for  benefit  of  cred- 
iton)  of  the  principal  will  not  diBcharge  the  surety.  The  court  rely  on  th* 
principal  case,  and  cite  the  language  of  the  chancellory  that  "  a  creditor  ia 
under  no  obligation  to  prove  his  debt  nnder  a  commission  of  bankruptcy  of 
the  principal^  unless  the  surety  give  to  the  creditor  an  indemnity  for  the  ex- 
pense." 

In  Story's  Eq.  Jurisprudence,  the  authority  of  this  case  is  relied  on  in  sev- 
eral sections.  In  section  82i  the  case  ia  cited  to  the  point  that  if  any  addi- 
tional stipulations  for  additional  security  or  other  advantages  are  obtained 
between  the  creditor  anri  Uie  debtor,  the  surety  is  entitled  to  the  fullest  ben- 
efit of  them.  In  section  327»  the  case  is  cited  showing  that  the  surety  has  a 
right  to  oome  into  equity  to  compel  the  creditor  to  proceed  against  tha 
prindpaL 

On  the  right  to  subrogation,  the  principal  case  is  extensively  followed  aa 
authority.  On  this  point,  in  a  recent  decision  in  New  York,  ite  authority  ia 
loUowed:  NaikmalBx.  Bank  v.  SWiman,  65  K.  Y.  479. 
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Shepherd  v.  McEvers. 

[4  JOBHI.  CB.  136.] 

8i7RBXin>SB  OF  Trust. — Trastees  who  havo  aooepted  and  entered  npon  the 
ezecation  of  the  tnut,  cannot,  thereafter,  without  the  oonaent  of  the 
eeMui  que  trtiM  or  the  direction  of  the  court,  relinquish  the  trust 

Tbvrt  vollowino  Land. — ^The  vested  interest  of  a  cestui  que  tnui  cannoi 
be  impaired  or  destroyed  by  the  voluntary  act  of  the  trustee;  but  the 
trust  will  follow  the  land  in  the  hands  of  the  person  to  whom  it  has  been 
conveyed  by  the  trustee  with  knowledge  of  the  trust. 

Trust  for  Bensfit  of  Third  Person.— A  trust  may  be  created  for  the 
benefit  of  a  third  person,  as  a  creditor,  without  his  knowledge  at  the 
time;  and  he  may  afterwards  affirm  the  trust,  and  compel  its  execution. 

Bill  for  dlBooyery  and  accoont.  The  facts  in  the  caae  snfB- 
oiently  appear  by  the  opinion. 

Woodruff,  for  plaintiff. 

D.  B.  Ogden,  for  defendant. 

EsKT,  Chancellor.  Theophylact  Baohe  was  indebted,  on  the 
eighth  of  June,  1807,  to  the  house  of  Bauer,  Eyre  &  Co.,  of 
which  the  plaintiff  U  the  survivor.  This  appears  veiy  clearly 
from  the  ceitificates  of  T.  B.,  of  the  twenty-second  of  May, 
1795,  and  the  seventeenth  of  Febnuny,  1796,  and  from  the  tes- 
timony of  J.  O.  Hoffman,  N.  Yan  Antwerp  and  Andrew  Bache. 
The  last  of  these  witnesses  proves  the  confessions  of  T.  B.  a 
short  time  before  his  death,  in  1807,  as  to  the  existence  and 
validity  of  the  debt. 

Being  so  indebted,  T.  B.,  on  the  eighth  of  June,  1807,  con- 
veyed his  real  estate  in  the  city  of  New  Tork  and  in  the  county 
of  Essex,  to  the  defendants,  M'Evers  and  Lispenard,  in  trust 
to  pay  his  debts.  These  defendants  accepted  that  trust,  and 
entered  upon  the  execution  of  it,  and  it  was  not  in  their  power, 
without  the  assent  of  the  cestui  que  trust,  of  which  the  house  of 
Saner,  Eyre  &  Co.  were  one,  or  without  the  direction  of  this 
court  to  discharge  themselves  of  the  trust.  I  take  this  to  be  a 
clear  and  settled  rule  of  the  court.  It  appears,  however,  that 
on  the  ninth  day  of  October  following,  those  defendants,  with- 
out such  assent  or  direction,  united  with  T.  B.  in  a  conveyance 
of  that  estate  to  the  other  defendants,  upon  other  trusts  and 
conditions,  which  in  their  operation  excluded  the  plaintiff  from 
all  benefit  under  either  deed.  This  conveyance  was  evidently 
a  breach  of  trust;  and  as  the  grantees  in  the  second  deed  had 
knowledge  at  the  time  of  the  first  deed,  and  of  its  contents, 
they  became  chargeable  with  the  trusts  contained  in  the  first 
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deed.  The  vested  interest  of  a  cestui  que  iruBt  cannot  be  im- 
paired or  destroyed  by  such  a  Tolantary  act  of  the  trostee,  and 
the  trust  will  follow  the  land  in  the  hands  of  any  person 
taking  it  with  knowledge  of  the  trust.  Though  a  trust  be 
created  for  the  benefit  of  a  third  person,  without  his  knowledge 
at  the  time,  he  may  afterwards  aflbm  the  trust  and  enforce  its 
execution:  Cumberland  y.  CodringUm,  3  Johns.  Ch.  261  [ante, 
492]y  but  in  this  case  the  trust  was  violated  by  the  creation  of 
a  different  trust,  before  the  house  of  Sauer,  Eyre  t  Co.,  in  Eng- 
land, had  due  opportunity  to  act  under  it. 

I  shall  iBiccordingly  decree,  that  a  reference  be  had,  to  ascer- 
tain and  report  the  amount  of  the  plaintiff's  debt,  as  shown  by 
the  proofs  and  exhibits  in  this  cause,  after  making  all  just  al- 
lowances, and  that  the  master  take  an  account  of  the  proceeds 
of  the  real  estate  mentioned  in  the  deed  of  the  sixth  of  June, 
1797,  and  of  the  debts  chargeable  thereon,  under  the  said  deed, 
and  how  much  of  these  proceeds  has  come  to  the  hands  of  the 
defendants,  or  either  of  them,  and  of  the  investment  and  dis- 
position of  these  proceeds,  or  any  part  thereof,  by  way  of  pay- 
ment or  otherwise,  or  of  the  lands,  or  any  part  thereof,  by  the 
defendants,  or  any  part  of  them,  and  that  he  have  power  to  ex- 
amine the  parties  upon  oath,  and  to  take  such  proof,  by  wit- 
nesses not  already  examined,  as  either  party  may  produce,  and 
that  the  question  of  costs,  and  all  other  questions,  be,  in  the 
meantime,  reserved. 

Decree  accordingly. 

In  a  recent  OMe  in  New  York,  Bremum  v.  YfiUfM,  71 N.  Y.  600,  thesa- 
thority  of  this  omo  was  relied  on,  showing  that  tmsteee  who  have  entwadcn 
the  disohaige  of  the  trast  cannot  thereafter  volontsiily  wlinqiiish  their 
duties. 


Livingston  v.  LiviNasTON. 

[4  Joan.  Ob.  S87.] 

* 

OBjaoTiov  TO  JuBiSDionoN-— Whxn  Madx.— -An  objection  to  the  jonsdie- 
tion  of  the  court  comes  too  hAe,  at  the  heszing^  after  the  dslendaat  has 
answered,  and  pot  himself  upon  the  merits,  instead  of  demiiniag  to  so 
mnch  of  the  bill  as  seeks  relief. 

RnoovxBT  or  Brar  m  EQumr.— Bent  is  recoveiable  in  eqnity,  where  the 
remedy  has  become  difficnlt  or  donbtfol  at  law,  or  where  there  is  a  pei* 
plezity  or  nncertainty  aa  to  the  title,  or  the  extent  of  the  defendanVt 
responsibility. 

Daxaoss  not  a  Ssr-oiv.*-Un]iqnidated  damages  csn  no  more  be  set-off  i» 
equity  than  at  law.    Accordingly,  on  a  bill  of  discovery,  and  f or  an  a» 
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oonnt  of  arrears  of  rent,  the  defendant  cannot  be  allowed  to  let  off  dam. 
agea  for  the  breach  of  a  covenant  on  the  part  of  the  grantor  to  allow  him 
anffident  common  of  pastore  and  estovera. 
Lapss  of  Tdcb  in  Eq0IT7. — In  equity,  Upee  of  time  operates  only  by  way 
of  evidence,  aa  affording  a  presomption  of  payment. 

Bill  for  disoovery.  It  stated  that  Bobert  Livingston  exe- 
cuted, on  the  twenty-second  January,  1722,  a  perpetual  lease  to 
Peter  Cole,  of  a  farm  of  about  two  hundred  and  sixteen  aoies, 
at  the  rent  of  one  tenth  of  the  annual  produce,  four  fat  hens, 
•etc.,  that  by  certain  devises,  the  plaintifiTs  testator  became  en- 
titled to  the  rents,  and  died  in  1814,  having  devised  his  interest 
to  the  plaintiffs,  his  children,  in  trust,  till  the  age  of  the  young- 
-est  child.  The  defendant,  as  assignee  of  Oole,  possessed  piurt 
of  the  premises,  and  had  possession  since  1794,  receiving  and 
applying  the  rents  to  his  own  use.  Bobert  Livingston  was 
49eised  of  the  Oonine  farm,  and  two  other  pieces  of  land  in  the 
«ame  manor,  and  these  became  also  vested  in  the  plaintiff's  tes- 
tator subject  to  certain  leases.  For  these  the  defendant,  it  was 
•changed,  had  received  the  rents  also.  The  bill  prayed  that  the 
•defendant  should  discover  his  title  to  the  farms  and  premises 
•described,  and  his  right  to  receive  the  rents,  etc.;  and  that  he 
account  for  such. 

The  defendant,  in  his  answer,  admitted  the  material  allega- 
tions of  the  bill;  and  stated  that  on  the  sixth  July,  1796,  he 
purchased  of  the  testator  all  his  right  and  interest  to  the  rents 
of  the  Oole  farm,  for  the  yearly  rent  of  twelve  i>ounds  for  ever; 
that  he  purchased  in  1795  all  the  interest  in  the  Conine  farm 
for  five  hundred  pounds;  and  in  the  other  two  tracts  for  two 
bundred  pounds,  and  received  the  rents  and  profits  since  the 
death  of  the  testator,  and  for  several  years  previously. 

The  defendant  demuriM  to  a  further  discovery  of  his  title, 
and  refused  to  exhibit  his  deeds,  as  the  plaintiff  had  not  waived 
all  forfeitures.  The  bill  was  thereupon  amended;  and  the  de- 
fendant further  answered  setting  forth  his  deeds,  in  which 
there  were  covenants  that  the  defendant,  his  heirs  and  assigns, 
should  have  certain  privileges  of  common  for  cattte,  and  liberty 
to  cut  and  use  sufficient  wood  for  building,  fencing,  fire  and  re- 
pairs; from  such  part  of  the  manor  as  was  waste.  He  averred 
that  when  he  received  the  deed  of  the  Cole  farm  there  were 
large  tracts  of  waste  land,  which  had  since  been  inclosed  and 
improved  to  his  damage,  which  he  claimed  to  have  set  off. 

Van  Buren,  for  the  plaintiffs. 

K  WUUams,  for  defendant. 
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Kest,  Chancellor.  This  is  a  bill  for  the  disooyeiy  of  the  iitb 
of  the  defendant  to  certain  lands  in  the  manor  of  LiTingston, 
chargeable  with  rents  to  the  plaintifiTs  or  to  those  whom  ihej 
represented;  and  it  seeks  for  relief  by  having  the  portions  of 
the  lands  chargeable  with  rent,  located,  and  an  account  of  the 
rents  due,  and  for  **  such  relief  as  the  case  may  require,  and  as 
may  be  consistent  with  equity  and  good  conscience." 

The  defendant,  in  his  answer,  sets  forth  the  chain  of  title, 
and  the  agreements  and  deeds  under  which  he  claims  the  lands 
therein  specified  and  described;  and  he  admits  the  amount  of 
rent  chargeable  upon  such  piece  of  land,  and  which  he  agreed 
to  pay  to  the  plaintiff's  testator,  and  insists  upon  damages,  by 
way  of  compensation,  and  set-off  against  the  rent  in  arrear,  for 
the  right  of  common  pasturage,  and  of  estorers  in  the  waste 
and*  unappropriated  lands  of  the  manor,  and  of  which  he  has 
been  deprived  by  the  acts  and  indosures  of  the  proprietor  of 
the  manor.  No  proof  has  been  taken  in  the  cause,  and  the  case 
has  been  submitted  upon  the  pleadings. 

The  defendant  appears  to  be  indebted  to  the  plaintifii  as 
executors  of  B.  T.  Livingston,  deceased,  for  the  rent  of  ten 
pounds  a  year,  from  the  first  of  January,  1796,  for  the  Oonine 
farm,  and  the  rent  of  seven  pounds  a  year  for  the  same  period, 
for  two  tracts  of  land  adjoining  the  same,  and  the  rent  of 
twelve  pounds  a  year,  from  the  fibrst  of  July,  1795,  for  the  Ck>le 
farm.  There  is  no  pretense  that  any  part  of  this  rent  has  been 
paid,  but  the  defense  consists  of  the  following  particulars: 

1.  That  the  requisite  discovery  having  been  obtained,  the 
bill  ought  to  be  dismissed,  and  the  plaintifis  sent  to  law  where 
their  remedy  is  complete;  2.  That  if  an  account  of  the  arrears 
of  rent  is  to  be  taken,  an  account  ougt^t  also  to  be  taken  of  the 
damages  for  the  loss  of  the  common  of  pasture  and  of  estovers, 
and  the  same  be  allowed,  by  way  of  set-off,  against  the  rent; 
8.  That  the  rent  is  to  be  presumed  paid  and  satisfied  by  the 
lapse  of  time. 

1.  If  the  defendant  intended  to  have  objected  to  the  juris- 
diction of  the  court,  he  should  have  demurred  to  so  much  of 
the  bill  as  prayed  relief.  It  is  a  general  rule  that  becomes  too 
late  with  this  objection  at  the  hearing,  after  he  has,  by  his 
answer,  put  himself  upon  the  merits:  1  Johns.  Cas.  431;  2 
Id.  431;  10  Johns.  595,  596;  2  Johns.  Ch.  369.  Bent  is  re- 
coverable in  equity  where  the  remedy  has  become  difficult  or 
doubtful  at  law,  or  where  the  premises  are  uncertain.  In  the 
of  The  Duke  of  Leeds  v.   New  Badnar,  2  Bro.  888,  518, 
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the  UIl  was  for  a  fee-farm  rent,  and  the  answer  admitted  the 
Mtle,  and  the  anears,  but  insiBted  that  the  land  had  not  under- 
gone any  alteration  as  to  boundaries,  and  that  the  plaintifPs 
remedy  was  at  law.  The  master  of  the  rolls  thought  it  was  not 
of  course  for  equity  to  interpose  in  cases  of  rent,  and  where  the 
plaintiff  has  his  remedy  at  law,  but  he  retained  the  bill  for  a 
year.  On  appeal,  Lord  Thurlow  said,  there  were  a  great  many 
cases  of  bills  for  rent,  wheie  the  remedy  at  law  was  lost,  or  de- 
ficient^ or  the  premises  uncertain;  and  as  the  defendants,  by 
their  answer,  had  admitted  the  right  of  the  plaintiff,  he  decreed 
an  account  of  the  rent  with  costs.  The  same  doctrine  was  ad- 
vanced in  Benson  v.  Baldwyn,  1  Atk.  598,  and  in  the  early 
cases  in  chancery,  CoUei  v.  Jaquea,  1  Oh.  Oas.  120;  Davy  v.  Davy, 

1  Id.  144;  Codes  v.  Foley,  1  Vem.  359;  Steward  v.  Bridger, 

2  Vem.  516.  In  NoH  v.  Earl  of  Slraffcyrd,  3  P.  Wms.  U8, 
there  was  a  bill  for  quit-rents  on  the  ground  of  uncertain  and 
perplexed  boundaries.  There  was  a  demurrer  put  into  the  re- 
lief, because  the  remedy  for  the  arrears  of  rent  was  at  law;  and 
Lord  King  held  the  demurrer  to  be  good,  and  observed  that  if 
there  had  been  no  demurrer,  the  court,  on  the  hearing,  would 
have  relieved.  The  jurisdiction  of  the  court  was  discussed  by 
Lord  Talbot,  in  Holder  v.  Chambury,  8  P.  Wms.  256.  That 
was  a  bill  for  arrears  of  a  very  small  quit-rent  by  the  lord  of  the 
manor.  No  difficulty  was  stated  in  the  bill  to  the  recovery  at 
law,  but  the  defendant,  in  his  answer,  said  he  was  willing  to 
pay.  The  chancellor  said  a  bill  was  proper  where  the  lands,  or 
the  days  of  payment,  were  uncertaiu,  but  it  was  vexatious  where 
the  remedy  was  plain  and  easy  at  law.  ''However,"  he  ob- 
served, ''  I  do  not  see  that  it  will  be  for  the  defendant's  benefit 
to  dismiss  this  bill  as  to  this  quit-rent,  for  then  the  plaintiff 
would  immediately  sue  for  it  at  law."  He  accordingly  directed 
that  the  arrears  of  rent  be  computed  by  the  register,  and  that 
the  plaintiff's  right  should  be  established  without  costs. 

In  the  present  case  it  is  sufficient  to  sustain  the  bill,  and 
decree  an  account  to  be  taken  of  the  arrears  of  rent  that  the 
defendant  has  submitted  to  the  jurisdiction,  and  has  not  de- 
murred. But  independent  of  that  admission,  I  cannot  con- 
sider the  resort  to  this  court  as  vexatious  and  unnecessary, 
considering  the  apparent  perplexity  and  uncertainty  of  the  title, 
and  of  the  extent  of  the  defendant's  responsibility.  As  the  de- 
fendant has  admitted  the  amount  of  rent  payable  by  him  for 
each  farm,  and  the  time  from  which  it  was  to  be  paid,  what 
utility  or  justice  would  there  be  in  sending  the  plaintiffs,  who 
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are  execators,  to  seek  a  remedy  at  law,  under  the  covenants,  or 
tinder  the  admissions  in  the  answer  ?  According  to  the  casea 
which  have  been  referred  to,  this  would  not  be  porsoing  the 
established  course  and  practice  of  the  court. 

2.  The  next  point  is,  whether  an  account  is  to  be  taken  of  thi^ 
damages  for  the  loss  of  the  commons.  The  answer  to  this  ob- 
jection is  obvious  and  decisive.  The  court  would  be  obliged  U> 
direct  an  issue  to  try  whether  the  defendant  had  a  right  of  com- 
mon, after  the  inclosure  and  improvement  of  the  waste  and 
uncultivated  lands  of  the  manor,  and  if  he  had,  then  whether 
any  or  a  sufficient  common  had  been  left,  and  if  not,  then  as  to- 
the  amount  of  damages.  These  are  nice,  and  strictly  legal 
questions,  and  the  course  has  been  to  refer  them  to  a  court  of 
law:  Weeks  r.Staher,  2  Yem.  800;  Arihingtony,  Fawkes^  2yem. 
856.  Nor  is  this  a  case  of  mutual  debt  or  credit  proper  for  an 
equitable  set-off.  It  is  a  case  of  uncertain  and  unliquidated 
damages,  even  if  the  doubtful  legal  right  was  established.  And 
it  is  well  understood,  that  uncertain  damages  are  not  a  proper 
subject  of  set-off  in  this  court,  any  more  than  at  law :  Duncan  v. 
Lyon,  8  Johns.  Ch.  851  [ante,  518].  In  WaUs  v.  Coffin,  11  Johns. 
495,  it  was  held,  that  a  violation  of  a  covenant  on  the  part  of 
.  the  grantor,  to  allow  common  of  pasture  and  of  estovers,  was 
no  defense  to  an  action  for  the  recovery  of  rent.  There  never 
was  a  case  of  set-off  in  equity  where  the  damages  proposed  to 
be  set  off  against  a  clear  and' certain  debt,  were  unliquidated,, 
and  depended  upon  an  unsettled  legal  right  of  doubtful  respecL 

8.  The  last  objection  is  of  no  force.  How  can  the  lapse  of 
time  be  brought  in  as  presumptive  evidence  of  payment,  when 
the  defendant,  in  his  answer,  admits  the  original  covenant  to 
pay,  and  does  not  pretend  to  any  payment?  Time  ox>erates  in 
equity  only  by  way  of  evidence,  and  here  is  only,  as  to  one 
deed,  twenty  years  and  a  few  months  between  the  date  of  the 
covenant  and  the  filing  of  the  bill;  and  it  is  short  of  twenty-two 
.  years  in  the  other  cases. 

I  shall  accordingly  direct  a  reference  to  the  master  to  com* 
pute  the  arrears  of  rent,  and  the  defendant  may  show,  before 
him,  any  actual  payments  of  rent,  if  any  have  been  made.  I 
shall  direct  the  computation  to  be  made  without  interest;  for  as 
Lord  Nottingham  said,  when  he  made  a  similar  decree  in  Boieier 
V.  Mdsaey,  Cas.  temp.  Finch,  241,  ''  it  was  the  plaintiffs  neglect 
that  he  did  not  recover  the  rent  sooner.'' 

Decree  accordingly. 
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Brown  v.  Rickets. 

[4  JonB.  Ob.  8080 

KxaouTOB'8  LxAKLirr  iqe  Imtbbxbt.— An  exeoator  or  tnistM  oaimot  main 
a  profit  from  the  use  of  trust  money.  If  he  mizee  it  with  his  own  moo^ 
and  naes  it  in  his  business  or  trsde,  the  profits  of  which  osiinot  be  asosr- 
tsined,  he  is  liable  for  interest. 

EzospnoNs  taken  to  a  report  of  a  master.  The  material  qnes- 
iion  in  the  case  is  as  to  the  liability  of  an  exeoator  or  trustee 
for  interest. 

8.  Jones^  in  support  of  exceptions. 

Burr^  corUra, 

Kkut,  Chancellor.  It  is  an  established  doctrine  of  the  conrt 
that  an  executor,  or  other  trustee,  cannot  be  pennitted  to  con- 
▼ert  trust  funds  to  his  own  use  without  being  responsible  for 
the  profits  of  the  money.  He  is  not  to  make  any  gain  to  him- 
self from  the  use  of  the  funds,  but  it  must  all  be  accounted  for 
to  the  cesiui  que  trust.  So  if  an  executor,  or  other  trustee, 
mingles  the  trust  moneys  with  his  own,  so  as  to  answer  the 
purpose  of  credit,  or  if  be  puts  the  money  in  jeopardy  by  in- 
Tolving  it  in  the  risk  of  his  trade,  he  must  answer  for  what  it 
may  reasonably  be  supposed  to  have  made.  I  have  had  occasion 
frequently  to  lay  down  this  rule,  Dunscomb  v.  Dunscomb,  1 
Johns.  Ch.  610  [7  Am.  Dec.  504J;  Manning  v.  Manning,  1  Id. 
536;  Schifflin  v.  StewaH,  1  Id.  623,  629  [7  Am.  Dec.  507J,  and 
it  may  be  declared  to  be  a  principle  of  universal  law  that  a 
tutor,  curator  or  trustee  shall  not  make  a  profit  of  the  trust 
money  and  then  retain  the  profits.  Whatever  interest  the  trus- 
tee made  ought  to  be  paid.  Though  it  should  even  be  proper 
to  keep  the  money  in  deposit,  yet  if  he  did  in  fact  make  interest 
of  it,  he  ought  to  pay  it.  He  must  not,  in  any  event,  be  a  gainer 
by  his  employment  of  the  trust  fund. 

I  am  surprised  that  this  point  should  be  again  drawn  into 
question  after  what  has  been  said  and  ruled  in  this  court,  and 
considering  how  fully  and  explicitly  the  doctrine  has  been  estab- 
lished in  the  English  chanceiy.  In  BaJtdiffe  v.  Cfraves,  1  Yem. 
196;  a  Ch.  Cas.  162,  as  early  as  1683,  the  lord  keeper  said  it  was 
reasonable  that  executors,  in  all  cases,  should  answer  interest 
if  they  had  used  the  money  of  the  testator  in  trade,  or  received 
any  interest  for  it;  and  that  they  should  not  turn  the  same  to 
their  own  private  advantage.  He  ruled  that  the  administrator 
in  that  case  should  account  for  interest  unless  he  made  out  that 
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he  had  kept  the  money  by  him.  Afterwards,  in  1706,  in  iLe 
case  of  Lee  t.  Lee,  2  Yern.  648,  the  lord  keeper  decreed  iha;t, 
though  a  trustee  or  executor  was  not  directed  to  place  money  at 
interest,  yet  where  he  made  interest  he  should  be  accountable 
for  it.  The  practice  before  the  earliest  of  these  decisions  had 
been  different,  and  so  it  was  stated  in  that  case;  and  some  of  the 
observations  of  Lord  Hardwicke,  Adams  y.  OcUe,  2  Atk.  106; 
Child  T.  Gibson,  2  Id.  603,  would  seem  to  be  in  contradictioB 
to  this  salutary  doctrine.  He  gives  an  extremely  lax  and  dan- 
gerous license  to  executors,  if  we  can  possibly  give  credit  to  the 
acciuracy  of  the  reporter.  But  from  the  time  of  Lord  Thurlow 
we  find  the  true  doctrine  of  the  court  asserted  with  uniformii|r 
and  precision,  and  placed  upon  the  soundest  principles  of  polii^ 
and  justice. 

In  Newton  t.  Sennet,  1  Bro.  869,  the  executor  had  moneys  re- 
maining, from  time  to  time,  in  his  hands,  which  he  used  in 
common  with  his  own  moneys  in  the  way  of  trade,  and  the  ques- 
tion was  whether  he  should  pay  interest.    Lord  Thurlow  ad- 
mitted that  there  were  many  sayings  in  the  books  to  prevent  its 
being  laid  down  as  a  general  rule,  that  an  executor  should  pay 
interest  for  money  used  in  the  course  of  his  trade,  and  that  he 
was  required  to  say  that  an  executor  might  keep  the  testator's 
money  and  apply  it  to  the  uses  of  his  trade  without  being  liable 
to  interest.     But  he  said  ''it  was  impossible  this  should  have 
been  laid  down  as  the  law  of  the  court,"  and  he  charged  the 
executor  with  interest  who  had  called  in  money  and  made  profit 
of  it  in  the  way  of  his  trade.     In  the  subsequent  case  of  Perkins 
V.  Baynton,  1  Bro.  876,  the  administrator  had  received  money 
and  kept  it  for  five  years  in  his  hands,  and  it  was  referred  to  a 
master  to  inquire  whether  he  had  made  interest.     The  master 
reported  that  he  had  mixed  it  with  his  own  money  and  from 
jdme  to  time  had  laid  out  the  mixed  fund  in  government  securi- 
ties, and  bad,  therefore,  made  some  interest,  though  he  could 
tfiot  report  what  in  particular.     The  lord  chancellor  decreed 
ihat  he  be  charged  with  interest  at  four  per  cent,  from  the  time 
the  money  came  to  his  hands.     Again,  in  Treves  v.  Toumaend,  1 
Bro.  884;  1  Oox,  60  S.  0.,  Lord  Loughborough  charged  the  as- 
signee of  a  bankrupt  with  interest  when  the  money  lay  at  his 
bankers  and  he  had  been  negligent  in  making  a  dividend.     He 
observed  that  the  money  of  a  merchant  at  his  banker's  does  not 
lie  idle;  it  is  part  of  his  stock  in  trade;  and  when  this  cause  came 
on  to  be  heard  before  Lord  Thurlow,  it  was  moved  for  a  refer- 
ence to  inquire  whether  the  assignee  had  made  any  and  what 
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interest;  bat  the  ohanoellor  said  the  inquiiy  was  totally  out  of 
thecas^,  for  the  answer  admitted  sufficient  when  it  admitted 
that  he  used  the  money  in  his  own  trade  in  common  with  his 
own,  and  he  charged  him  with  interest  at  five  per  cent.  The 
same  point  was  ruled  in  the  case  of  the  Bankruptcy  of  HOlard^ 
1  Yes.  jun.  89,  and  in  Franklin  v.  Friih^  8  Bro.  483,  the  chan- 
-cellor  charged  an  executor  with  interest  who  kept  money  idle 
at  his  banker's,  and. observed  that  "  keeping  money  at  his  bank- 
er's was  no  proof  that  he  did  not  make  interest  of  it/' 

In  a  recent  case  before  the  house  of  lords,  4  Dow's  P.  Bep. 
131,  Lord  Eldon  declared  the  rule  of  the  English  law  in  a  yery 
-emphatical  manner.  A  trustee  can  make  no  profit  to  himself 
of  the  trust  money,  and  if  he  offered  to  pay  a  certain  rate  of 
interest  the  cettai  que  trusi  might  say,  *'  no,  you  must  account  to 
me  for  all  the  profits  you  haye  made  of  my  money,  and  I  haye 
a  right  to  know  from  you  what  profits  you  haye  actuaUy  made 
of  it,  and  if  you  have  made  ten  per  cent.  I  am  entitled  to  it.  If 
the  use  you  made  of  it,  was  to  make  any  particular  rate  of 
interest,  then  you  must  pay  me  that  interest.  If  you  haye 
mixed  my  money  with  your  own,  so  that  you  cannot  distinguish 
what  is  yours  and  what  is  mine,  and  cannot  tell  what  profit  you' 
have  made  of  my  money,  less  than  the  legal  interest,  you  shall 
pay  me  interest  at  five  per  cent." 

In  the  case  before  me,  the  defendants  were  merchants.    They 
are  so  designated  in  the  testator's  will.    They  conyert  into  cash 
in  May,  1816,  in  pursuance  of  the  directors  of  the  will,  seyeral 
houses  and  lots  in  the  city  of  New  York,  and  in  answer  to  the 
question,  what  was  done  with  that  money,  they  say,  *'it  was 
mixed  with  their  own  priyate  funds,  and  may  haye  been  some- 
times used  by  them  in  their  business."    There  can  be  no  doubt 
from  that  admission  and  from  the  cases  which  haye  been  re- 
ferred to,  that  they  were  probably  chargeable  with  lawful  in- 
terest; and  the  only  difficulty  that  can  arise  in  the  case  proceeds 
from  the  want  of  a  direction  in  the  decretal  order  to  inquire  in 
the  use  and  profit  of  the  fund  in  their  hands.    The  defendants 
may  haye  been  taken  by  surprise,  and  not  haye  been  prepared 
to  giye  more  precise  explanations  on  the  subject.    Lord  Thur- 
low,  in  the  case  of  I^eves  y.  Ibumaend,  1  Bro.  384,  after  haying 
charged  the  defendant  with  interest,  offered  to  his  counsel  a 
reference  to  inquire  into  the  rate  of  interest  to  be  made  by 
money  so  employed;  and  I  think,  that  under  the  circumstancee 
of  the  case,  it  would  not  be  unreasonable  to  have  the  cause  sent 
back  to  the  master,  to  give  the  defendants  all  the  opportunity 
they  may  want  for  explanation.    The  omission  of  any  direction 
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oonceming  interest  in  the  former  order  is  the  only  reason  for  % 
further  reference.  The  question  of  costs  may  still  be  ipseryed, 
though  I  think  that  neither  party  has  just  claims  to  any.  The 
plaintiff  has  united  with  his  demand  of  his  legacy^  a  claim  as  a 
creditor,  and  has  failed  to  establish  it,  and  the  defendants  have 
caused  delay  and  expense  by  raising  objections,  in  the  conise  of 
the  cause  without  foundation.  Though  an  executor  may  haye 
a  claim  to  costs,  so  far  as  goes  to  the  taking  the  account,  yet  as 
Lord  Thurlow  observed,  in  NewUm  t.  Bennei,  on  this  point  it  is 
difficult  "  to  separate  the  expenses,"  and  he  refused  costs  to 
either  party. 

The  following  order  was  entered:  Inasmuch  as  the  question 
of  interest  with  which  the  master  has  changed  the  def endants, 
and  with  which  they  ought  to  be  charged  upon  the  facts  stated 
in  the  report,  may  have  operated  as  a  surprise  upon  the  defend- 
ants, the  same  not  being  expressly  mentioned  in  the  decretal  order 
directing  a  reference  to  a  master  in  this  case;  to  the  end,  there- 
fore, that  the  defendants  may  have  an  opportunity  to  give  fur- 
ther explanations,  if  any  they  have,  touching  the  question  of 
interest;  it  is  ordered,  etc.,  that  the  said  report  for  that  pur- 
pose be  recommitted  to  the  master,  and  that  he  take  such  other 
and  further  proof,  touching  interest  chargeable  to  the  defend- 
ants, as  may  be  offered  by  either  party,  and  that  he  allow  or 
disallow  interest  as  the  same  upon  such  further  examination 
shall  appear  to  be  just  and  equitable.  And  if  interest  be 
allowed,  that  he  at  the  same  time  revise  the  mode  of  calcu- 
lating it,  and  correct  any  mistake,  if  any  shall  appear  in  such 
mode,  etc. 


Campbell  t;.  Mesieiu 

[4  JOBn.CB.8S6.J 

IV>ina>ATi02r  or  Dootbivb  or  GoirrEiBtrnoN. — The  doctrine  of  oantribntioD 
is  not  so  rnuoh  founded  on  contract  as  on  the  principle  of  eqtiitj  and 
jnstioe  that  where  the  interest  is  common,  the  burden  also  should  be 
oommon;  and  this  principle  that  equality  of  right  requires  eqnality  of 
borden,  has  a  more  effectoal  operation  in  a  court  of  equity  than  in  a 
ooort  of  law. 

CasTBXBvnov  bt  Owkxb  or  PABTr-WALL.~Where  there  was  an  old  party- 
wall  between  two  owners,  and  one  being  desirons  to  bnild  »  new  honss 
on  his  lot,  polled  down  the  old  house  and  with  it  the  party-waU,  which 
was  minoiis,  and  rebuilt  it  with  his  new  boose,  the  owner  of  the  adjoiB- 
ing  boose  and  lot  is  boond  to  oontribate  ratably  to  the  expense  of  the 
new  wall;  bnt  he  is  not  bound  to  contribute  to  building  the  new  wall 
higher  than  the  old;  nor,  if  materials  more  costly  or  of  a  different  nature 
are  used,  is  he  bound  to  pay  any  part  of  the  extra  expeossu 
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Bill  for  contribution.  The  facts  snfficientlj  appear  from 
the  chancellor's  opinion. 

Wells  and  C.  Baldwin,  for  plaintiff. 

Slo89on,  for  defendants. 

KmTy  Chancellor.  From  the  proof  in  this  case,  it  is  manifest 
that  the  wall  in  question  was  a  party  wall,  in  which  the  owners 
of  the  two  houses  and  lots  had  an  equal  interest.  All  the  wit- 
nesseSy  who  examined  the  lots  and  houses,  and  have  expressed 
any  opinion  on  the  subject,  unite  in  establishing  that  fact. 
Three  of  the  witnesses  were  master-builders,  or  masons,  and 
skilled  in  questions  and  observations  of  that  kind. 

It  is  also  a  fact,  equally  well  ascertained,  that  this  parly  wall, 
in  1808,  when  it  was  taken  down  by  the  plaintiff,  was  in  a  state 
of  ruin  and  decay,  and  dangerous,  and  utterly  incapable  of 
being  partially  cut  down.  It  was  impossible  for  the  plaintiff  to 
rebuild  on  his  lot  without  taking  down  that  whole  parly  wall  to 
the  foundation.  The  plaintiff  had  the  wall  examined  in  April, 
1803,  by  the  city  surveyor,  and  a  master-carpenter  and  mason, 
and  they  united  in  a  certificate,  that  the  wall  was  unfit  to  stand, 
and  incapable  of  being  repaired,  and  that  the  plaintiff  could 
not  build  on  his  lot  with  safety,  without  taking  it  down.  This 
certificate  was  served  upon  the  defendant  Mesier,  as  agent  for 
his  father,  the  then  owner,  with  a  proposition  from  the  plaintiff, 
that  the  owners  should  unite  in  the  expense  of  rebuilding  the 
wall.  The  answer  to  this  proposition  contained  a  refusal  to 
have  the  wall  taken  down,  or  to  unite  in  the  expense  of  re* 
building  it,  and  forbidding  the  plaintiff  to  pull  down  or  injure 
the  wall,  under  the  pain  of  being  responsible  as  a  trespasser. 
The  wall  was  taken  down,  and  a  new.  wall  rebuilt  by  the  plaint- 
iff, on  the  site  of  the  old  one,  with  all  reasonable  care  and  dili- 
gence;  and  the  question  now  is,  whether  the  defendant  llesier, 
as  heir  and  devisee  of  the  original  owner,  who  sold  the  lot  to 
the  other  defendant  after  the  new  wall  was  erected,  qught  not  to 
be  held  to  contribution  for  a  moiety  of  the  expense. 

I  have  not  found  any  adjudged  case  in  point,  but  it  appears 
to  me,  that  this  case  falls  within  the  reason  and  equity  of  the 
doctrine  of  contribution  which  exists  in  the  common  law,  and 
is  bottomed  and  fixed  on  general  principles  of  justice. '  In  Sir 
William  Harberfa  case,  3  Co.  11;  and  in  Bro.  Abr.  tit.  Suite 
and  Contribution,  many  cases  of  contribution  are  put,  and  the 
doctrine  rests  on  the  principle  that  where  parties  stand  in  equaU 
jure,  the  law  requires  equality  which  is  equity,  and  one  of  them 
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shall  not  be  obliged  to  bear  the  burden  in  ease  of  the  rest.  It 
is  stated  in  F.  N.  B.  162,  b,  that  the  writ  of  contribution  lies 
where  there  are  tenants  in  common,  or  who  jointly  hold  a  mill, 
pro  indivisio,  and  take  the  profits  equally,  and  the  mill  falls  into 
decay,  and  one  of  them  will  not  repair  the  milL  The  form  of  a 
writ  is  given,  to  compel  the  other  to  be  contributory  to  the  rep- 
arations. In  Sir  WiUiam  HarherVs  case,  it  was  resolved  that 
**  when  land  was  charged  by  any  tie,  the  charge  ought  to  be 
equal,  and  one  should  not  bear  all  the  burden;  and  the  law  on 
this  point  was  grounded  on  great  equity." 

Lord  Coke  illustrates  the  rule  of  law  requiring  equity,  and 
consequently  contribution,  by  a  case  from  11  Hen.  Vll.;  and  in 
reference  to  this  most  just  and  reasonable  doctrine  of  contribu- 
tion, he  breaks  out  into  an  animated  eulogy  on  the  common  law 
as  being  '*  the  perfection  of  reason,  and  not  according  to  any 
private  or  sudden  conceit  or  opinion." 

The  principle  that  equality  of  burden,  as  to  a  common  right 
is  equity,  and  the  solidity  and  necessity  of  this  doctrine,  were 
forcibly  and  learnedly  illustrated  by  Lord  Chief  Baron  Eyre,  in 
the  case  of  Deering  t.  Earl  of  Winchelsea,  1  Cox  Cas.  318;  S.  C, 
2  Bos.  &  P.  270. 

In  the  case  before  me,  the  parties  had  equality  of  right  and 
interest  in  the  party-wall,  and  it  became  absolutely  necessary  to 
have  it  rebuilt.  It  was  for  the  equal  benefit  of  the  owners  of 
both  houses,  and  the  plaintiff  ought  not  to  be  left  to  bear  the 
whole  burden.  The  inconvenience  of  the  repair  was  inevitable, 
and  as  small  and  as  temporary  as  the  nature  of  the  case  ad- 
mitted. This  is  the  amount  of  the  proof.  The  case  of  the  mill, 
stated  in  Fitzherbert,  is  analogous,  and  no  reason  applies  to  the 
one  case  but  what  will  equally  apply  to  the  other.  In  England, 
the  statute  of  14  Geo.  HE. ,  c.  78,  has  made  special  and  very  am- 
ple provision  on  this  subject  in  respect  to  houses  and  partition 
walls  in  the  city  of  London;  but  in  the  absence  of  statute  reg- 
ulations, we  are  obliged  to  call  up  and  apply  the  princ^lee  of 
the  common  law.  As  was  observed  by  Chief  B.  Eyre,  the  doc- 
trine of  equality  operates  more  effectually  in  this  court  than 
in  a  court  of  law.  There  is  more  difficulty  in  inforoing  contri- 
bution at  law,  and  this  was  felt  in  the  case  in  Coke.  There  the 
parties  were  put  to  their  andUa  querela,  or  scire  facias.  Contri- 
bution depends  rather  upon  a  principle  of  equity  than  upon  con- 
tract. The  obligation  arises  not  from  agreement,  but  from  the 
nature  of  the  relation,  or  quasi  ex  contractu  ;  and  as  far  as  courts 
of  law  have,  in  modern  times,  assumed  jurisdiction  upon  this 
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Babjecty  it  is»  as  Lord  Eldon  siud.  14  Yes.  jun.  1649  upon  the 
ground  of  9b  implied  €U8wmpsU,  The  decision  at  law^  stated  in 
the  pleadings,  may  therefore  haye  arisen  from  the  difficulty  of 
deducing  a  valid  contract  from  the  case;  that  difficulty  does  not 
exist  in  this  court,  because  we  do  not  look  to  a  contract,  but  to 
the  equity  of  the  case,  as  felt  and  recognized,  according  to  Lord 
Coke,  in  evexy  age,  by  the  judges  and  sages  of  the  law. 

Papinian  Dig.  17,  2,  62, 10,  states  it  as  a  rule  of  the  ciTil 
law,  that  if  one  part  owner  of  a  house  in  decay,  repairs  it  at  his 
own  expense,'upon  the  refusal  of  the  others  to  unite  in  the  ex- 
pense, he  can  compel  them  to  contribute  their  proportion  with 
interest,  or  upon  their  default  at  the  end  of  four  months,  the 
house,  at  his  election,  becomes  his  sole  property.  This  unrea- 
sonable penalty  or  forfeiture  has  in  modem  times  gone  into 
disuse,  but  the  claim  to  contribution  remains:  Yoet.  ad.  Pand., 
h.  t.  sec.  18.  The  rules  and  doctrines  of  the  French  law  may 
be  referred  to  by  way  of  illustration,  and  to  show  the  prevailing 
equity  and  justice  of  the  rules  of  contribution,  in  respect  to 
party-walls.  A  common  or  party-wall,  by  that  law,  is  when  it 
has  been  built  at  common  expense,  or  if  built  by  one  party, 
when  the  other  has  acquired  a  common  right  to  it.  Every  wall 
of  separation  between  two  buildings  is  presumed  to  be  a  com- 
mon or  parfy-wall,  if  the  contrary  be  not  shown;  and  this  is  not 
only  a  rule  of  positive  ordinance,  but  is  a  principle  of  ancient 
law:  C.  C.  No.  653;  Foumel  Traite  de  Yoisinage,  edit.  1812, 
tom.  2, 217;  Pothier's  Contract  de  Soci£t6,  Premi&re  Appendice, 
No.  199,  208.  If  the  common  wall  be  in  a  state  of  ruin,  and 
requires  to  be  built,  one  party  can  compel  the  other,  by  action, 
to  contribute  to  the  expense  of  rebuilding  it,  but  the  necessity 
of  the  reparation  must  be  established  by  the  judgment  of  men 
skilled  in  the  business^  and  made  on  due  previous  notice;  and 
if  the  new  wall  is  made  wider  or  higher,  etc.,  the  party  building 
it  must  bear  the  extra  expense:  Pothier,  vJbi.  sup..  No.  214-222; 
Foumel,  ubi.  sup.,  p.  236,  237,  239,  242;  C.  C,  No.  666. 

The  customs  of  Paris  and  of  Orleans  have  special  and  minute 
regulations  on  this  subject,  and  the  previous  view  and  judg- 
ment of  skillful  men^  and  the  judicial  process  in  these  cases,  to 
ascertain  the  state  of  the  widl,  and  to  compel  contribution, 
resemble  the  provisions  of  the  statute  of  Geo.  in.,  in  respect 
to  the  city  of  London.  Either  neighbor  may,  in  certain  cases, 
discharge  himself  from  the  duty  of  contribution,  by  abandon- 
ing entirely  his  right  in  the  middle  wall:  Foumel,  tom.  1»  p.  2, 
C.  C.  No.  966.    And  there  is  another  principle  in  the  French 


674  Campbell  v.  Mesdsb.  '  [New  York» 

law  which  appears  directly  against  the  claim  set  up  on  the  part 
of  the  defendant  Mesier  to  damages  for  the  annoyance  of  the 
repairs.  "  If  I  necessarily/'  says  Pothier»  ''  depriye  my  neigh- 
bor of  the  profits  of  his  business  arising  from  the  use  of  hia 
side  of  the  wall,  daring  the  time  of  the  repair  of  the  party  wall, 
I  am  not  bound  to  indemnify  him  for  his  loss^  because  I  am 
only  in  the  exercise  of  a  lawful  right,  unless  I  consume  unnec- 
essary time  in  the  reconstruction  of  the  wall/' 

In  the  present  case,  the  defendant  M.  had  not  previous  notice 
of  the  examination  of  the  wall  in  April,  1808.  It  Was  altogether 
ex  parte.  But  the  defendant,  in  his  answer,  put  himself  upon 
the  denial  of  the  right  of  the  plaintiff,  and  refused  absolutely 
to  unite  in  a  friendly  arrangement.  The  ruinous  state  of  the 
wall,  and  the  necessity  of  taking  it  down,  and  the  character  of 
the  wall  as  a  common  or  party  wall,  depended,  then,  upon  the 
proof  to  be  exhibited  in  the  cause,  and  in  all  these  respects,  the 
plaintiff  has  supported  the  charges  in  his  bill,  and  the  defend- 
ants have  failed  in  proof  to  the  contrary.  But  the  estimate  of 
the  expense  furnished  by  the  plaintiff  does  not  discriminate  be- 
tween the  expense  of  the  wall  up  to  the  former  height,  and  up 
to  the  height  to  which  the  new  wall  was  carried  by  the  plaintiff; 
and  on  this  point  a  reference  may  be  necessary.  The  materials 
of  the  new  wall  were  better  than  those  of  the  former  wall,  but 
they  were  such  as  are  usual  and  proper,  and  beneficial,  and 
they  were  of  the  same  nature.  If  the  new  materials  had  been 
of  a  different  and  unusual  kind,  such  as  marble,  for  instance, 
then  undoubtedly  the  plaintiff  ought  to  have  borne  the  extra 
expense  of  the  new  and  rare  materials,  and  this,  according  to 
Pothier,  is  the  rule  in  the  French  law. 

I  am  very  forcibly  struck  with  the  equity  of  the  demand.  The 
houses  on  each  side  of  the  lot  were  old,  and  almost  untenable, 
and  it  would  be  the  height  of  injustice  to  deny  to  the  plaintifi 
the  right  of  pulling  down  such  a  common  wall,  and  of  erecting 
a  new  one  suitable  to  the  value  of  the  lot  in  the  most  crowded 
part  of  a  commercial  city.  It  would  be  equally  unjust  to  oblige 
him  to  do  it  at  his  exclusive  expense,  when  the  lot  of  the 
defendant  was  equally  benefited  by  the  erection,  and  much  en- 
hanced in  value.  Persons  who  own  lots  in  the  midst  of  a 
popular  city,  must,  and  ought  to  submit  to  the  law  of  vicinage^ 
which  applies  to  such  cases,  and  flows  from  such  relations. 

I  shall  accordingly  declare  that  the  wall  in  question  was  a 
party  wall;  that  it  was  ruinous,  and  that  the  plaintiff  was  in  the 
exercise  of  a  lawful  right  when  he  took  it  down  and  erected  a 
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new  one,  and  that  the  defendant  M.,  as  heir  and  devisee  of  his 
father  P.  IL  (and  it  is  admitted  in  the  answer  that  for  the  pnr* 
poee  of  this  ease,  he  represents  his  father),  ought  to  oontribute 
ratably  to  the  expense  of  the  new  wall,  and  that  a  reference  be 
had  to  ascertain  the  amoant. 
Decree  accordingly. 

The  dootrine  here  laid  down  is  afBxmed  in  Partridge  v.  OUberi,  16  N.  Y. 
C07,  where  it  is  said:  "The  case  of  CamjMl  v.  Meskr  went  farther  than 
thia  case  reqmree.  There  the  chanoellor  held  the  defendant  liable  to  oon- 
tribnte  to  the  expense  of  erecting  a  wall  nnder  similar  cjrcamstanoes.  Of 
course  it  assumed  the  taking  down  the  old  wall  to  have  been  justified,  wfaiob 
is  as  far  as  is  necessary  to  go  in  tKw  case.  I  know  tiiat  case  has  been  qnss- 
ticned  in  some  snbseqnent  (mes,  Sheered  v.  CSwo,  4  Sandf.  480;  bnt  to  ms  it 
seems  to  stand  on  a  firm  foundation.** 


Rogers  v.  Ross. 

[4  Jonn.  On.  888.] 

Bnnn  ahd  Pnoim  uia>xE  Dxvibb.— A  devise  of  all  the  rest  and  residne  ol 
the  real  estate  of  the  testator  will  pass  the  rents  and  profits  from  hia 
death  to  the  time  the  estate  is  vested;  and  whoever  takes  the  legal  estafte 
in  the  meantime,  will  be  liaUe  for  the  pn^ts,  aa  well  aa  the  estate  itself; 
for  the  rents  and  pn^ts,  as  well  aa  the  estate  itself,  may  be  givsa  by 
way  of  executory  devise. 

Hxm  A  Tbusteb  or  Buns,  nc— When  necessaiy,  the  heir  will  be  regarded 
as  a  trustee;  and  the  rents  and  profits  may  accumulate  in  his  hands  lor 
the  benefit  of  the  executory  devisee  untQ  the  vesting  of  the  estate;  and 
the  court  may,  in  its  discretion,  appoint  a  receiver  of  them  for  that  par- 
pose. 

Bill  filed  for  an  accounting.  The  material  facts  appear  from 
the  chancellor's  opinion. 

T.  A.  Emmet  and  P.  J.  Munro,  for  plaintiffs. 

Mariaon  d  WeUs,  for  defendant. 

ExiiT,  Ohancellor.  This  case  has  been  yeiy  well  aigaed,  and 
the  main  qnestion  is,  whether  the  plaintiffs  are  entitled  to  an 
account  of  the  rents  and  profits  of  the  real  estate  demised  to 
(heir  testator,  accruing  between  the  death  of  Alexander  Hen- 
derson,  and  the  arrival  of  the  dcTisee  to  the  age  of  twenty-three 
years. 

The  words  of  the  will  of  Alexander  Henderson,  on  which  the 
question  arises,  and  which  follow  some  pecuniary  bequests,  are 
these:  **  I  give  and  bequeath  all  the  residue  of  my  estate,  both 
real  and  personal,  to  my  son,  William  Henderson,  now 
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with  me,  when  he  shall  haye  attained  the  age  of  twenty-three 
years."  He  attained  that  age  and  died.  His  father  was  seised 
of  a  real  estate  in  the  county  of  Westchester,  and  the  rents  and 
profits  previous  to  the  time  that  the  estate  absolutely  Tested  in 
his  son,  W.  H.,  were  taken  by  Bobert  Boss,  the  sole  acting  ex- 
ecutor of  the  father's  will.  It  W.  H.  was  the  lawful  heir  of  A. 
H. ,  there  would  be  no  doubt  of  his  right  to  the  rents  and  profits^ 
for  in  that  case  he  must  have  been  entitled  to  them  either  in  the 
capacity  of  heir  or  of  deyisee.  But  the  defendant  has  ques- 
tioned, and  I  think  successfully  questioned,  his  right  io  those 
intermediate  profits,  as  heir,  by  showing  that  he  was  an  illegiti- 
mate offspring  of  his  father,  by  a  woman  of  Bengal. 

The  inquiry  is  then  confined  to  his  claim  as  a  residuary  de- 
Tisee.  A  devise  of  all  the  rest  and  residue  of  the  real  estate 
will  pass  the  profits  from  the  testator's  death  to  the  time  of  the 
vesting  of  the  estate,  and  whoever  takes  the  l^al  estate  in  the 
mean  time  will  be  responsible  for  those  profits;  and  they,  a» 
well  as  the  estate  itself,  may  be  given  by  way  of  executory  de- 
vise. One  of  the  earliest  cases,  and  a  leading  one  on  the  sub* 
ject,  is  that  of  Stephens  v.  Stephens^  Oas.  t.  Talb.  228.  It  was  a 
case  sent  to  the  K.  B.  for  their  opinion,  and  Lord  Ohancellor 
Talbot  decreed  according  to  that  opinion,  and  expressed  his 
satisfaction  with  it. 

The  facts  were  simply  these:  S. ,  by  will,,  devised  to  his  grand- 
son A.,  his  lands  in  fee,  etc. ;  but  in  case  his  grandson  A.  should 
happen  to  die  before  he  attained  the  age  of  twenty-one,  then  h» 
devised  his  lands  to  his  grandson  B.,  in  fee;  and  if  he  should 
die  as  aforesaid,  then  he  devised  his  lands  to  such  other  son  of 
his  daughter  Mary  as  should  happen  to  attain  the  age  of  tweniy- 
one,  in  fee;  and  for  default  of  such  issue,  then  he  devised  the 
same  to  his  granddaughters  by  his  daughter  Mary;  and  for  want 
of  such  issue,  then  he  devised  the  same  to  his  brother  0.;  and 
all  the  rest  and  residue  of  his  estate,  real  and  personal,  he  be> 
queathed  to  his  son  D.,  in  fee.  A  third  grandson  claimed  the 
estate  as  residuary  devisee,  and  Mary,  the  daughter,  claimed  it 
as  heir  at  law. 

The  court  of  K.  B.  held  that  the  devise  to  such  unborn  Bon> 
etc.,  was  good  by  way  of  executory  devise,  and  that  the  sabse* 
quent  limitations  were  of  course  good,  and  if  one  failed,  the 
others  would  take  place  in  succession;  and  if  they  all  failed, 
the  estate  would  go  to  0.,  by  virtue  of  the  last  remainder  in  fee. 
And  that  with  respect  to  the  profits  received  since  the  death  of 
the  grandson  A.,  or  to  be  received  until  the  estate  should  vest 
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in  some  one  person,  bj  force  of  the  ezecutoxy  dnyiae,  or  go 
over  to  the  remainder-man^  they  belonged  to  D.  by  virtue  of 
the  residnaxy  devise  in  the  vrill,  as  an  interest  not  before  dis- 
posed of  by  the  will. 

This  ease  establishes  the  position  that  the  intermediate  profits 
arismg  on  an  estate  given  by  way  of  exeoatory  devise,  will  jmum 
by  a  devise  of  all  the  residue  of  the  estate. 

The  next  important  case  on  this  point  is  Oibmm  v.  Lord  MofU^ 
fan,  or,  as  it  is  sometimes  dted.  Borers  v.  GHbwm,  1  Yes.  486; 
S.  0.,  Amb.  93.  The  testator  devised  aU  his  estate  to  trustees, 
in  trust  to  pay  legacies,  etc.,  and  then,  **  as  for  and  concerning 
all  the  rest,  residue  and  remainder  of  the  real  and  personal  es- 
tate, after  provision  made  for  the  payment  of  the  legacies,  he 
gave  to  such  child  or  children  as  his  daughter  should  have  law- 
fully begotten,  etc.;  if  his  daughter  should  die  without  such 
issue,  then  to  two  other  persons,  to  be  equally  divided  between 
them."  One  question  in  the  case  was  concerning  the  disposi- 
tion of  the  surplus  rents  and  profits  of  the  real  estate,  after  sat- 
isfaction of  the  charges,  till  such  time  as  the  executory  devisee 
came  in  esse;  and  whether  they  went  to  the  first  taker  of  the 
residue,  or  to  the  heir  at  law.  It  was  said  on  behalf  of  the  de- 
visee, that  though  generally  the  intermediate  profits  of  an  es- 
tate, to  take  effect  on  a  future  contingency,  as  well  as  the  estate 
itself  would  descend,  yet  that  here  the  testator  intended  to  com- 
prehend all  the  profits  under  the  term  residue;  that  as  it  was 
admitted  that  giving  the  personal  estate  gave  the  profits  of  it, 
so  by  mixing  both  estates,  the  testator  showed  his  intent  that 
the  intermediate  profits  of  the  real  estate  should  go  the  same 
way.  It  was  urged  on  the  other  hand,  in  favor  of  the  heir,  that 
here  was  an  omission  to  give  the  intermediate  rents  and  profits, 
for  by  a  gift  to  one  not  in  esse^  nothing  passed  intermediately, 
and  the  estate  in  the  mean  time  descended;  that  though  the 
whole  accumulating  profits  of  the  personal  estate  would  go  by 
the  devise,  by  reason  of  the  word  residue,  yet  the  same  rule  of 
construction  was  not  applicable  to  the  real  estate;  and  that  if 
ever  favor  was  shown  to  an  heir,  it  ought  to  be  in  the  case  of  an 
illegitimate  daughter  amply  provided  for.  Lord  Hardwicke 
said  the  question  was,  whether  the  surplus  profits  were  included 
and  went  by  the  devise  of  the  residue,  or  were  to  be  considered 
as  part  of  the  real  estate  undisposed  of;  and  be  admitted  the 
heir  would  take  the  intermediate  profits,  if  not  sufSciently  de- 
vised. They  are  thrown  upon  the  heir  by  the  law,  as  Lord 
Talbot  said  in  Hopkms  v.  Hopkins,  Cas.  t.  Talf.  44,  for  want 
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of  some  other  person  to  take.  It  was  rightly  admitted  thai  the 
profits  of  the  personal  estate  passed  by  the  residuary  deTise. 
Where  the  residae  of  the  personal  estate  is  disposed  of,  it  wiU 
always  take  in  the  intermediate  profits.  He  said,  it  was  also 
admitted  that  the  testator  might,  by  express  words,  dispose  of 
the  rents  and  profits  of  the  real  estate  aocraing  before  the  con- 
tingency happened,  either  to  the  child  when  bom,  or  to  the 
person  to  take  when  she  died  without  issae;  and  the  only  qnes- 
tion  was,  whether  by  express  words  or  neoessaxy  implication, 
they  were,  by  the  wiU,  given  away  from  the  heir;  and  he  was 
of  opinion  that  they  were.  The  testator  had  plainly  declared 
an  intention  to  dispose  of  his  whole  estate,  and  it  was  *'  pretty 
hard  to  say,  that  in  any  case  where  one  devises  all  the  rest  and 
residae  of  his  real  estate,  the  heir  should  be  enabled  to  daim 
anything  out  of  it,  for  how  can  he  claim  or  take  these  interme- 
diate profits?"  He  adverted  to  the  case  of  Stephens  t.  Stephens, 
as  material  to  the  construction  of  the  words  rest  and  residae, 
and  as  determining  that  those  words  would  take  in  the  interme- 
diate profits  of  the  real  estate  devised  on  contingency,  or  by 
way  of  executoxy  devise,  and  which  would  otherwise  go  to  the 
heir  at  law,  to  whom  the  real  estate  would  in  the  mean  time  de- 
scend. The  construction  given  in  that  case  meets  more  prob- 
ably the  testator's  intention  when  the  devise  is  to  a  person  in 
being,  than  when  to  one  not  in  esse. 

So,  also,  when  both  real  and  personal  estates  are  comprised 
in  the  same  sweeping  clause,  it  is  a  strong  aigument  against 
the  claim  of  the  heir,  since  it  is  admitted  that  the  suxplus  profits 
of  the  personal  estate  will  pass  by  the  devise.    The  suiplns 
rents  were,  therefore,  in  this  case  to  be  received  by  the  trustees, 
and  accumulated  and  laid  up.    This  case  approaches  much 
Xiearer  than  that  of  Stephens  v.  Stephens  to  the  one  before  me; 
for  here  the  devise  of  the  profits,  as  well  as  of  the  estate,  passed 
io  the  executoiy  devisee  by  the  same  residuary  clause.    The 
flame  construction  was  given  to  the  disposition  of  the  residue  of 
the  real  and  personal  estate,  in  the  case  of  the  Duke  of  Bridge-- 
water  v.  Egerton^  2  Yes.  122.    That  was  a  devise  of  real  estate 
to  the  wife  daring  widowhood,  and  then  to  the  eldest  son,  who 
should  attain  twenfy-one  years  of  age.    The  wife  married  during 
the  minority  of  the  son,  and  Lord  Hardwicke  held  that  the  in- 
tervening profits,  or  those  arising  between  the  determination  of 
the  wife's  interest  and  the  majority  of  the  eldest  son,  woald  fall 
into  the  residue  of  the  real  and  personal  estate  respectively. 
The  case  of  BuUock  v.  Stones,  2  Yes.  621,  shows  that  the  testator 
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may,  by  implication,  as  well  as  by  express  wozds,  snbstitate  a 
person  to  take  the  intermediate  profits  of  a  real  estate  descend- 
ing to  the  heir,  pending  the  contingency  of  an  executoiy  devise. 
The  testator  in  that  case  devised  all  his  real  and  personal  estate 
in  trosty  and  after  debts  and  legacies  paid,  then  to  the  first  son 
of  H.  (who  was  his  heir  at  law  and  under  age,  and  had  no  child), 
when  he  should  attain  twenty-one  years,  and  with  a  direction 
for  his  proper  maintenance  and  education.  It  was  held  that 
the  profits  of  the  personal  estate  would  accumulate  and  not  go 
to  the  heir,  and  that  the  rents  and  profits  of  the  real  estate 
would  descend  to  him;  for  where  there  is  an  executory  devise, 
whether  of  a  legal  or  trust  estate,  the  rents  and  profits  go  to 
the  heir,  with'  the  legal  estate,  in  the  one  case,  and  the  trust  in 
the  other.  But  the  heir's  son,  under  this  direction  in  the  will, 
would  be  entitled  to  the  benefit  of  the  rents  and  profits  from 
his  birth,  so  far  as  the  same  were  requisite  for  his  maintenance 
and  education. 

Upon  the  doctrine  of  these  cases,  there  would  seem  to  be  no 
•doubt,  that  the  intermediate  profits  of  the  real  estate  would  go,  by 
the  general  and  sweeping  words  of  the  will,  as  well  as  the  estate 
itself,  to  the  son,  W.  H.,  upon  the  vesting  of  the  executoiy 
•devise,  at  the  age  of  twenty-three,  and  that  they  would  accumu- 
late in  the  meantime,  in  the  hands  of  the  heir,  for  his  benefit. 
It  is  pretty  evident  that  the  testator  did  not  intend  to  leave  any 
part  of  his  estate  undisposed  of.  He  has  coupled  together  the 
disposition  of  his  real  and  personal  estate;  and  it  is  admitted 
in  all  the  cases  that  the  profits  of  the  personal  estate  go  with 
that  estate,  under  the  word  residue,  to  the  executory  devisee. 
This  is  an  argument,  according  to  Lord  Hardwicke,  for  giving 
the  same  construction  to  the  whole  clause,  and  the  construction 
presses  the  stronger,  if  the  disposition,  as  here,  be  to  a  person 
in  being  at  the  time  of  making  the  vnll.  Indeed,  the  case  of 
{Jibson  V.  Lord  MorUfort  would  be  perfectly  analogous  (for 
there,  also,  was  an  illegitimate  child,  who  was  the  object  of  the 
devise),  if  here  had  been  a  special  trustee  created  to  take  the 
•estate. 

The  counsel  for  the  defendant  seemed  to  place  reliance  upon 
this  ground,  and  it  was  said,  that  there  is  no  case  in  which  the 
heir  necessarily  taking  an  estate,  for  want  of  a  person  immediately 
entitled  to  it,  has  been  converted  into  a  trustee  of  the  profits 
for  the  devisee.  It  was  also  said,  that  there  must  be  an  absolute 
devise  of  the  intermediate  profits  depending  on  the  contingency 
of  an  executory  devisee  to  some  person  who  can  immediatelj 
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take.  But  in  Oibson  v.  Lord  Monifort,  there  was  no  such  im- 
mediate and  absolute  devise  of  the  profits.  Thej  were  given  by 
way  of  executory  devise,  as  well  as  the  principal  estate,  and,  as 
Lord  Hardwicke  observed,  they  were  to  be  ''received  by  the 
trustees,  accumulated  and  laid  up,"  to  meet  the  event  of  the 
vesting  of  the  estate.  And  why  cannot  the  heir  be  considered 
as  the  trustee,  when  it  becomes  necessary  to  carry  the  intention 
of  the  will  into  effect?  I  presume  this  court  might  have  ap- 
pointed a  receiver  of  those  rents  and  profits,  for  the  purpose  of 
accumulation,  and  to  abide  the  termination  of  the  executory 
devise.  It  will  do  it  in  many  cases,  for  the  security  of  the  f  nnd» 
before  any  decision  as  to  the  right.  The  heir  may  be  a  trustee 
for  those  holding  beneficial  interests  under  a  will.  If  a  mort- 
gage debt  should  pass,  by  a  will  of  the  mortgagee,  without  con- 
veying the  technical  legal  estate  along  with  it,  the  heir  of  the 
mortgagee  would  be  a  mere  trustee  of  the  legal  estate  to  the 
person  to  whom  the  debt  was  bequeathed.  It  is  admitted  in 
Oibson  y.  Lord  Uanifori,  that  the  profits  may  be  given,  by  way  of 
executoiy  devise,  to  the  vexy  person  to  whom  the  estate  is  given 
on  the  like  contingency. 

This  doctrine  of  accumulation  is  quite  familiar  in  the  practice 
of  the  EiUglish  chancery,  and  was  well  and  most  elaborately  dis- 
cussed in  the  great  case  of  TheUusson  v.  Woodford,  4  Yes.  jun. 
227.  It  seems  to  be  entirely  settled  that  the  profits  of  an  estate 
may  lawfully,  under  a  will,  be  made  to  accumulate,  for  the 
reasonable  period  allowed  for  an  executoiy  devise  to  vest.  In 
the  last  case  referred  to,  the  learned  judges,  who  were  called  in 
to  assist  the  lord  chancellor,  seemed  to  agree,  that  an  accumula- 
tion till  the  contingency  happens,  may  be  given  to  the  executoiy 
devisee,  who  was  to  take  the  thing  from  whence  the  accumula- 
tion was  to  arise,  and  that  a  tendency  to  perpetuify  was  not  in- 
creased by  giving  the  intermediate  profits  with  the  subject 
which  produces  them.  The  value  of  the  thing  devised  was  en- 
larged, but  not  the  time.  The  words  of  Lord  Bosslyn,  in  that 
case,  are  deserving  of  notice,  as  they  admit  that  the  land  may 
descend  to  the  heir  in  the  intermediate  period,  without  his  be- 
ing entitled  to  the  rents  and  profits.  "  The  court,"  he  observes, 
'*  has  never  considered  it  as  an  essential  condition  affecting  the 
validity  of  the  devise,  that  the  rents  and  profits  should  attend 
the  estate  during  the  time  it  is  to  go  down,  before  the  absolute 
property  is  given."  And,  indeed,  the  difficulty  raised  by  the 
counsel  for  the  defendant,  is  not  to  be  met  with,  as  a  suggestion 
in  any  case  in  which  the  subject  has  been  discussed,  nor  has  it 
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\>een  assnmed  anywhere,  that  some  person,  other  than  the  heir, 
must  be  vested  with  the  legal  estate,  to  enable  the  testator  to 
give  the  profits  along  with  the  estate  contingently,  io  the  execu- 
tory devisee. 

The  testator's  intention  is  the  only  subject  of  inquiry;  and 
when  it  is  sufficiently  ascertained,  it  must  prevail  and  be  carried 
into  effect;  and  the  court  would  never  suffer  that  intention  to 
he  defeated  for  the  want  of  a  mere  formal  trustee  of  those 
profits.  Whoever  takes  the  land  during  the  intermediate 
period,  either  as  heir  or  devisee,  takes  it  subject  to  the  trust 
created  by  the  will.  Suppose  the  will  had  expressly  declared 
that  the  real  estate  was  given  to  the  son  on  his  attaining  the  age 
of  twenty-three,  and  that  the  intermediate  profits  of  the  estate 
were  given  to  him  on  the  like  event,  could  there  be  any  doubt, 
in  such  a  case,  whether  the  lawful  purpose  of  the  testator  was 
to  prevail  ?  To  deny  it  would  be  to  deny  him  the  power,  which 
seems  to  be  everywhere  admitted,  of  creating  a  valid  executoiy 
devise  of  the  profits  of  the  estate.  And  if  the  intention  of  the 
testator  can  as  well  be  ascertained  by  the  words  which  have 
been  used,  the  same  conclusion  must  follow;  and  I  am  not  able 
to  perceive  that  there  is  any  solid  foundation  for  the  objection. 

It  is  further  urged  that  the  heir  ought  to  have  been  a  party; 
but  when  it  does  not  appear  from  the  case,  whether  the  testator 
left  any  lawful  heir  capable  of  inheriting;  and  considering  that 
no  heir  has  ever  appeared  to  claim  the  inheritance,  and  that  the 
defendant's  testator  took  possession  of  the  estate  and  received 
the  rents  and  profits  as  the  executor  of  A.  H.,  or  as  guardian 
for  his  son,  I  am  not  disposed  to  listen  to  this  objection.  I 
ehall  accordingly  decree,  that  the  defendant  account  for  the 
rents  and  profits  of  the  real  estate  mentioned  in  the  plead- 
ings, with  interest  after  one  year  from  each  period,  and  also, 
that  she  generally  account  for  the  property  received  by  her  tes- 
tator, as  executor  and  guardian,  subject  to  all  just  allowanoes; 
and  I  shall  direct  a  reference  accordingly,  etc. 

Decree  accordingly. 


Holmes  v.  RsiiSEN. 

[4  JoBW.  Ob.  400.] 

AMDanfXHT  UKDXB  FoBXZON  BAiOEBurr  Law.— An  •■oigniiwitit  iindar  ths 
hmknipi  Uwof  tCn^mnA  of  all  the  estate  and  ohoeea  in  action  of  a  banJb- 
rapt  resident  thece^  pa«ea  a  del>t  dae  by  a  citisen  of  tlus  state  to  the 
T^^i*^  bankmpt  And  aooh  aasignment»  if  prior  in  time  to  an  attach- 
ment  by  crediton  here  of  the  debt,  will  have  a  preferanoeu 
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PSBaoNAL  PRonfOT  DisiKtBUTXD  VT  Lvz  DbMnsLXL-^^The  laooenion  to  and 
diatribatioii  of  penoiial  property  is  r^gnUted  by  the  Uw  of  the  owner^s 
domicile,  and  not  by  the  lex  loei  ret  tUae,  It  ia  a  principle  oi  intematiooal 
law  to  take  notice  of  and  give  effect  to  the  title  of  foreign  wmignffma 
And  the  noiigpeea  of  a  foreign  bankmpt  may  aae  here  for  debta  due  to 
the  bankrupt* a  ettate,  either  as  aach  aangneea,  or  in  the  name  of  the 
bankrupt 

Bill  for  an  acooimtixig.  One  Olason,  a  merchant  in  Neir 
Yorky  died  in  Febraary,  1815,  indebted  to  one  Mollet,  in  Lon- 
don. In  AugUBty  1816,  an  attachment  was  iaaaed  here  against 
the  estate  of  Mallet;  notice  was  published  as  required  by  stat- 
nte;  and  the  plaintifib,  on  the  twenty-seventh  of  Angnst,  wer» 
appointed  tmstees  for  the  creditors  of  Mullet.  They  demoded 
the  debt  from  the  defendants,  the  executors  of  Clason,  who  re* 
fused  to  pay.  After  the  debt  of  Clason  was  due  and  payable,. 
Mullet,  in  Febroaiy,  1816,  was  declared  a  bankrupt  under  the 
English  law,  and  at  the  same  time  an  assignment  was  made  bgr 
the  commissioners  to  one  Page,  in  trust  for  the  oreditors.  Mul- 
let also  made  an  assignment  of  his  property  out  of  "Rngli^twi 

In  the  life-time  of  Clason,  a  certain  yessel  belonging  to  Imn 
was  libeled  and  condemned  in  the  admiralty  court  at  Halifax,, 
and  he  appealed  therefrom  to  the  court  of  admiralty  in  Eng* 
land,  and  appointed  Baring  Brothers  &  do.  his  agents  in  rek- 
tion  to  the  appeal.  At  the  time  of  his  death  the  appeal  was 
pending,  and  his  executors  continued  the  agency  aforesaid.  In 
May,  1818,  Baring  Brothers  &  Oo.  compromised  the  appeal  and 
ireceived  a  large  sum  of  money  for  the  defendants,  Clason's 
executors.  The  assignees  of  Mullet,  under  the  English  bank- 
rupt law,  obtained  a  judgment  from  the  lord  mayor's  court  in 
London,  on  which  an  execution  was  issued,  and  the  money 
levied  on  in  the  hands  of  Baring  Brothers  &  Co.  to  satisfy  the 
debt  due  from  Clason.  The  question  was  now  presented  as  to 
the  title  to  the  debt  due  from  Clason. 

Gaines^  for  plaintiffs. 

P.  A.  Jay,  contra,  ' 

Kbnt,  Chancellor.  This  is  a  bill  filed  by  the  trustees  of 
Mullet,  an  absent  English  debtor,  to  compel  payment  of  a  debt 
due  him  from  the  defendants,  as  executors  of  Clason.  The  de- 
fendants admit  the  original  debt,  and  assets,  and  the  character 
of  the  plaintiffs  as  trustees  duly  appointed  under  the  act  for 
TeUef  against  absconding  and  absent  debtors.  But  they  set  up 
in  their  answer  two  grounds  of  defense:  1.  That  assets  of  their 
testator  in  the  hands  of  Baring  Brothers  &  Co.,  of  London,  to 
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the  amouDt  of  the  debt  were  attached  in  the  lord  mayor's  court 
of  London,  at  the  suit  of  the  assignees  of  Mullet,  who  had  been 
declared  a  bankrupt,  and  that  the  debt  was  in  that  way  recov- 
ered by  judgment  and  execution,  and  paid.  That  Mullet  was 
declared  a  bankrupt  under  the  bankrupt  laws  of  England,  and 
all  his  personal  estate  and  debts  vested  in  assignees  by  assigiH 
ment  jirior  to  the  institution  of  proceedings  in  this  state  against 
Mullet,  as  an  absent  debtor,  and  that  the  right  to  the  debt 
passed  thereby  to  those  assignees. 

1.  If  the  defendants  are  bound  to  account  to  the  plaintiffs,  aa 
trustees  for  Mullet,  for  the  amount  of  the  debt  which  their  tes- 
tator at  the  time  of  his  death  owed  Mullet,  they  will  have  paid 
the  debt  twice.  The  debt  has  already  been  paid  to  the  assignees 
of  Mullet,  under  the  process  of  foreign  attachment,  and  it  cer- 
tainly cannot  be  recovered  back.  It  was  a  compulsory  payment 
under  a  r^^ar  judgment  and  execution,  and  to  the  legally 
constituted  assignees  of  Mullet.  There  is  nothing  in  the 
pleadings  or  proofs  to  support  the  allegation  of  the  plaintifl'a 
counsel,  that  the  recovery  in  London  was  fraudulent  and  coUu^ 
sive  between  the  defendants  and  the  assignees.  The  assets 
were  not  placed  in  the  hands  of  the  garnishees  for  any  such 
purpose.  It  appears  from  the  facts  admitted,  that  the  defend- 
ant's testator  had,  in  his  life-time,  a  ship  libeled  and  condemned 
at  Halifax,  and  that  he  had  appealed  to  the  high  court  of 
admiralty  in  England,  and  appointed  the  house  of  Baring 
Brothers  &  Co.  his  agents  in  relation  to  that  appeal.  This  ap* 
peal  was  pending  at  his  death,  and  his  executors  continued  the 
agency  of  it  in  the  house  where  their  testator  had  placed  it.  In 
May,  1818,  the  appeal  was  settled  upon  terms  approved  of  by 
the  defendants,  and  the  money  due  from  the  captors  of  the  ship 
paid  to  the  agents;  and  in  October  following  a  portion  of  this 
money  was  attached  by  the  assignees  of  Mullet  /or  the  debt  in 
question.  There  is  no  just  color  or  pretense  from  these  facts 
for  saying  that  the  moneys  of  the  testator  were  placed  in  the 
hands  of  Baring  Brothers  &  Oo.  with  any  fraudulent  views  in 
respect  to  the  demand  of  the  plaintiffs. 

The  question  now  is,  whether  that  recovery  of  the  debt  is  not 
a  conclusive  bar  to  the  claim  set  up  by  the  bill.  In  my  opinion, 
the  question  cannot  admit  of  a  moment's  doubt.  The  gar- 
nishees had  no  means  of  retaining  the  money  so  attached  in 
tl^eir  hands.  The  recovery  is  a  good  defense  to  them  against 
any  claim  on  the  part  of  the  defendants.  A  garnishee  can 
plead  the  recovery,  even  though  the  plaintiff  did  not  prove  his 
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debt,  and  eyen  though  the  original  debtor  had  not  notioe,  in 
f act^  of  the  attachment.  If  the  proceedings  nnder  the  foreign 
attachment  be  not  void,  they  conatitate  a  good  defense:  ifo 
Daniel  y.  Hughes,  3  East,  367.  Nor  could  the  defendants,  bj 
any  means  whateyer,  haye  repelled  the  suit  in  the  lord  mayor's 
court.  The  debt  had  been  acknowledged  by  their  testator,  and 
the  title  of  the  assignees  was  indisputable;  and  to  compel  them 
to  pay  the  debt  out  of  their  own  moneys^  or  to  charge  the  debt 
a  second  time  upon  the  assets  of  their  testator,  would,  in 
either  yiew,  be  an  act  of  injustice  not  to  be  endured.  If 
money  be  duly  attached  in  the  hands  of  a  party,  and  he  has 
paid  it,  pursuant  to  the  judgment  of  a  competent  foreign  court, 
I  am  to  presume  omnia  rUa  acta;  and  it  may  be  laid  down  as  a 
clear  principle  of  justice,  that  a  person  compelled,  by  a  compe- 
tent jurisdiction,  to  pay  a  debt  once,  shall  not  be  compelled  to 
pay  it  oyer  again.  The  weighty  observation  of  Lord  Bacon, 
J>e  Aug.  Sci.  lib.  8,  c.  8,  aph.  96,  is  perfectly  applicaUe:  Dl 
curiae,  juduna  utraMque  reddiia  quae  nU  adjuriadictianem  pertif 
neni  Hbenter  resoindani,  iiniolerabile  matum,  ei  a  reg&nts,  md  Ben- 
aiu  aui  polUia,  plane  vindicandum.  This  doctrine  was  under- 
stood and  explicitly  declared  by  the  supreme  court,  in  Embree 
y.  JBoaina,  5  Johns.  101,  where  it  was  stated  that,  if  a  debt  had 
once  been  recoyered  of  the  debtor  abroad,  under  the  process  of 
foreign  attachment,  the  recoyery  was  a  perfect  protection 
against  the  original  creditor.  In  the  present  case,  the  debtor 
has  been  compelled  to  pay  the  debt  once  to  his  creditor,  who 
called  upon  him  in  the  character  and  name  of  his  English 
assignees;  and  now  the  creditor  is  called  upon  again  for  the 
same  debt,  by  the  same  creditor,  in  the  representatiye  charac- 
ter of  his  American  trustees.  Which  of  these  representatiyes 
would  haye  the  better  title  to  the  debt,  if  it  were  still  unpaid, 
may  be  one  question;  but,  certainly,  when  the  title  of  the 
assignees  and  of  the  trustees  is  equally  yalid  under  the  laws  of 
their  respectiye  countries,  the  debt  is  well  paid  to  the  party 
that  uses  the  best  diligence  and  first  recoyers  the  debt.  In  the 
case  of  Embree  y.  Hanna,  a  prior  pending  attachment  of  the 
debt,  in  another  state,  was  held  to  be  good,  by  way  of  plea  in 
abatement  of  a  suit  by  the  creditor;  and  a  judgment  upon  a 
foreign  attachment  is  held  to  be  a  good  plea  in  bar:  8a»agff9 
ease,  1  Salk,  294;  5  Taunton,  668. 

2.  That  the  English  assignees  had  a  good  right  to  demand,  eue 
for  and  recoyer  the  debt  from  the  defendants,  in  the  maimer 
they  did,  cannot  be  denied.  But  putting  the  proceeding  under 
the  foreign  attachment  out  of  yiew»  the  payment  of  the  debt  to 
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the  assignees  of  Mullet,  considered  as  a  Yoluntaxy  payment^ 
-was  good;  for  the  entire  exdusiTe  right  to  the  debt,  fSassed  hj 
assignment  from  Mallet  to  his  assignees,  prior  to  the  notice  of 
the  attachment  issued  under  our  statute. 

This  brings  me  to  consider  the  other  point  raised  by  the  case, 
-viz.,  whether  the  plaintiffs  have  shown  any  right  to  the  debt, 
considering  that  Mullet  was  duly  declared  a  bankrupt,  and  his 
personal  estate  assigned,  under  the  bankrupt  law  of  England, 
prior  to  the  time  that  proceedings  were  instituted  against  him, 
under  our  statute,  as  an  absent  or  absconding  debtor.  After 
the  best  consideration  which  I  have  been  able  to  giye  to  this 
question,  it  has  appeared  to  me  to  be  a  rule  of  national  law, 
that  the  proceeding  which  is  prior  in  point  of  time,  attaches  to 
itself  the  distribution  of  the  fund.  We  have  no  direct  decision 
upon  that  point,  in  this  state;  though  in  the  case  of  Bird  y. 
CarUaty  2  Johns.  842  [3  Am.  Dec.  433],  it  was  assumed  tobe  **a 
principle  of  general  practice  among  nations  to  admit  and  give 
effect  to  the  title  of  foreign  assignees.  This  was  done  on  the 
ground  that  the  conveyance,  under  the  bankrupt  laws  of  the 
country  where  the  owner  was  domiciled,  is  equivalent  to  a  vol- 
untary conveyance  by  the  bankrupt;  and  that  the  general  dispo- 
sition of  personal  property  by  the  owner,  in  one  countiy,  will 
effect  it  everywhere,  because  in  respect  to  the  owner's  control 
over  it,  personal  property  has  no  locality." 

That  the  succesion  to  and  disposition  of  personal  property, 
is  regulated  by  the  law  of  the  owner's  domicile,  has  become  a 
settled  principle  of  international  jurisprudence,  founded  on 
public  convenience  and  policy.  This  general  principle  is  amply 
discussed  and  illustrated  by  Huber,  under  the  well-known  title, 
De  Oonflictu  Legum;  and  that  essay  is  everywhere  received  aa 
containing  a  doctrine  of  universal  law.  Heineocius  De  Testa- 
menti  factione  Jure  Gtermanico,  s.  30;  Opera,  torn.  2,  972,  cites 
that  treatise,  and  the  same  doctrine  in  Strykins,  as  the  received 
law  in  Germany.  The  same  general  law  that  governs  the  mar- 
riage contract,  and  testamentary  dispositions^  and  the  succes- 
sion to  intestates  personal  estates,  applies  with  equal  force  and 
convenience  to  the  disposition  of  bankrupt's  effects. 

This  mutual  respect  of  nations,  as  Huber  terms  it,  or  courtesy 
of  international  law,  is  founded  on  the  credit  which  one  coun- 
try gives  to  the  administration  of  justice  in  another,  and  the 
adoption  of  it  wonderfully  increases  reciprocal  confidence  and 
credit.  It  would  seem  to  be  peculiarly  beneficial  in  respect  to 
the  property  of  bankrupts;  for  the  just  and  equal  distribution 
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of  the  fands  of  tliat  class  of  debtors,  becomes  the  common  con- 
cern of  the  commercial  world;  and  the  decisions  on  that  sab* 
ject  now  form  a  code,  of  what  Mr.  Boee  aptly  tenns  **  inter- 
national bankrupt  law."  The  presumption  ought  to  be  that 
justice  wiU  be  well  administered  in  every  civilised  country;  and 
in  the  application  of  the  law  to  bankrupts,  that  the  foreign 
creditors  sent  to  bankrupt's  domicile  for  his  dividend  (and  the 
inconvenience  of  such  a  resort  is  not  very  great,  considering  the 
facility  and  rapidity  of  commercial  correspondence),  will  obtain 
the  same  measure  of  justice  as  the  other  suitors  of  the  country. 
It  is  the  presumed  will  of  every  person  dying  intestate,  that  h» 
movables,  which  by  fiction  of  law  have  no  locality  independent 
of  his  person,  should  be  brought  home,  and  distributed  accord- 
ing to  the  law  of  his  own  place.  A  different  rule,  says  Lord 
Hardwicke,  would  be  extremely  mischievous,  and  affect  the 
commerce  of  the  country.  So  it  is  equally  to  be  presomed  to 
be  the  understanding  of  the  commercial  world,  that  the  funds 
of  the  bankrupt  should  be  distributed  according  to  the  law  of 
the  place  where  he  resided,  animo  manendi^  and  where  the 
credit  was  bestowed. 

It  is  apprehended  that  there  would  be  great  inconvenience  (and 
it  has  been  frequently  detailed),  in  allowing  co-existing  com- 
missions  upon  a  bankrupt's  estate,  to  have  concurrent  opera- 
tion, simul  et  simtU,  in  different  countries,  unless,  as  Lord 
Eldon  observed,  the  one  that  is  subsequent  in  point  of  time  be 
used  merely  as  the  means  of  assisting  the  distribution  of  the 
funds  under  the  other.  It  would  be  in  the  power  of  the  bank- 
rupt to  throw  his  property  under  the  distribution  of  either  com- 
mission, at  his  pleasure;  and  it  would  put  creditors  upon  cal- 
culations of  exclusive  advantages,  and  of  running  a  race  of 
diligence  against  each  other,  and  of  resorting  to  the  one  fund 
or  the  other,  as  circumstances  might  dictate.  The  perplexitiea 
arising  from  the  concurrent  operation  of  distinct  commissiona 
would  be  increased  if  the  commercial  house  had  establishmenta 
in  different  countries,  with  joint  and  separate  debts  belonging 
to  each  firm,  to  be  distributed.  Such  a  state  of  things,  and 
such  conflicting  systems,  would  lead  to  great  inconvenience  and 
confusion,  and  be  the  source  of  fraud  and  injustice,  and  disturb 
the  equality  and  equity  of  any  bankrupt  system.  The  principle 
of  international  law,  in  reference  to  this  subject,  which  appeara 
to  be  now  incorporated  into  the  jurisprudence  of  every  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  which 
is  there  uniformly  asserted  (and  I  presume  upon  good  authoi^ 
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ity),  to  be  a  reciprocal  rale  of  practice  among  the  other  nationB 
of  Europe,  is  certainly  calculated  to  remoTe  all  collision  and 
discord,  and  to  promote  general  confidence,  harmony,  and 
justice.  It  is  a  rule  of  decision,  and  not  a  question  of  jurisdic- 
tion, and  has  no  alarming  effect  whatever  upon  the  rights  of 
territorial  Bovereignty  and  independence.  It  is  admitted  in  all 
the  cases  that  every  countiy  may,  by  positive  law,  regulate  as 
it  pleases  the  disposition  of  personal  property  found  within  it, 
and  may  prefer  its  own  attaching  creditor  to  any  foreign 
assignee,  and  no  other  authority  has  a  right  to  question  the  de- 
termination, though,  as  Lord  Loughborough  said,  **  they  must 
suppose  that  determination  wrong.'' 

TtdB  was  so  ruled,  also  by  Lord  Mansfield,  in  Le  Chevalier  v. 
Lynch^  Dong.  170.  The  true  question  is,  whether  it  be  not 
wise  and  politic  and  just,  where  no  positive  law  intervenes,  and 
where  it  is  not  repugnant  to  the  essential  policy  and  institntiomr 
of  the  country,  to  adopt  the  rule  of  international  law,  which 
other  nations  apply  to  ns,  and  which  impairs  no  right,  but  pro* 
motes  general  justice,  and  is  founded  on  the  mutual  respect, 
comity  and  convenience  of  commercial  nations.  Huber  has 
placed  this  subject  on  proper  grounds,  when  speaking  of  the 
effect  of  the  law  of  the  foreign  domicile,  operating  upon  prop* 
perty  within  another  jurisdiction :  Non  vi  legia  aUenae  immediata, 
9ed  aociderUe consensu  poiespaHseummae  in  altera  dvUaiequae  legi^ 
bus  alienis  in  loco  suo  exercUispraiebet  effedum  ;  ems  suo  suorum^' 
que  praquduAo,  mutuaepopulorum  utUiUUisrespeohi,  quod  esi/un* 
damenium  omnis  hujus  dodrinae:  Lib.  1,  tit.  8  conflictu  legum, 

o.  g. 

Marriage  contracts,  says  Sir  Wm.  Scott,  in  Oordon  v.  Dalryn^ 
p2e,  must,  in  an  English  court,  be  adjudicated  according  to  the 
principles  of  English  law;  and  what  are  the  principles  of  Eng- 
lish law  applicable  to  such  a  case?  They  are  that  marriage 
rights  must  be  tri^  by  a  reference  to  the  law  of  the  countzy* 
where  they  had  their  origin.  **  Having  furnished  this  principle, 
the  law  of  England  withdraws  altogether,  and  leaves  the  legal 
question  to  the  exclusive  judgment  of  the  foreign  law."  Th» 
decisions  of  Lord  HardwicAcehave  applied  the  rule,  that  mobHia 
nomhabeni  situm^  and  that  they  are  to  be  distributed  according 
to  the  law  of  the  owner's  domicile,  not  only  to  the  case  of  in- 
testates' estates,  but  to  the  case  of  bankrupts'  effects.  In  Pipon 
V.  Piipm,  Amb.  26,  and  in  Thome  v.  Waikins,  2  Yes.  86,  the 
rule  was  applied  to  the  distribution  of  intestates'  estates.  Lord 
H.  observed,  that  taking  a  foreign  probate  or  letters  of 
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istration  in  the  ooontry  where  the  property  was  situated,  was 
bat  ''for  form/'  and  to  enable  the  party  to  sue;  and  that  all 
debts  followed  the  person,  not  of  the  debtor,  but  of  the  creditor 
to  whom  dae;  and  that  it  woold  be  most  miachieTOUs  if  they 
were  to  follow  the  person  of  the  debtor.  He  said,  the  same 
doctrine  had  been  applied  in  the  house  of  lords,  in  Morriaon$ 
case,  which  was  a  case  of  lanacy,  and  the  rale  would  be  the 
eame  on  a  question  between  a  court  of  France  and  a  court  of 
England.  The  case  of  Captain  Wilson,  an  English  bankrupt, 
which  is  cited  by  Lord  Mansfield,  in  Le  Chevalier  ▼.  Lynch,  but 
cited  and  more  fully  explained  by  Lord  Loughborough,  in  giving 
his  opinion  in,  SHI  ▼.  Worewick,  1  H.  Bl.  691,  is  the  one  in  which 
the  lex  domicilii  was  applied  by  Lord  Hardwicke,  to  the  dis> 
tribution  of  a  bankrupt's  estate.  He  said,  that  the  court  of 
session  in  Scotland  entirely  concurred  with  Lord  Hazdwioke 
in  that  case.  There  were  three  sets  of  Scotch  creditors,  who 
put  forward  their  claims  in  opposition  to  the  title  of  the  English 
Assignees.  Some  of  the  creditors  of  Wilson  had  an  assignment 
of  specific  debts,  with  intimation  or  notice  to  the  debtor,  so  as 
to  create,  under  the  Scotch  law,  a  specific  lien,  qu4)ad  that  debt. 

Other  creditors  had  assignments  without  any  information 
prior  to  the  bankruptcy,  and  which,  by  the  Scotch  law,  gave 
the  assignee  a  right  inferior  to  that  of  the  creditor  who  had  ob- 
tained his  assignment  and  intimated  it.  A  third  class  of  credit- 
ors had  arrested  or  attached  the  debts  subsequent  to  the  bank- 
ruptcy. Lord  H.  and  the  court  of  session  agreed  that  the  first 
olass  of  creditors  were  to  be  considered  as  claiming  by  mortgage 
before  bankruptcy,  and  if  they  came  in  under  the  English  com- 
mission  they  must  come  in  on  the  footing  of  other  creditors, 
and  were  first  to  account  for  what  they  had  received;  and  they 
further  agreed  that  the  title  of  the  second  class  by  assignment 
was  preferable  to  the  title  by  arrestment,  and  that  the  arrest- 
ments, which  is  a  Scotch  process  for  the  recoyery  of  debts,  being 
subsequent  to  bankruptcy,  were  of  no  avail,  the  property  being 
by  assignment  vested  in  the  assignee  under  the  commission. 

I  should  presume  we  might  rely  on  the  entire  aocaracj  of 
Lord  Loughborough's  report  of  the  caee  of  TFiZstm.  The  stale 
of  this  case,  which  is  loosely  given  in  Cleve  t.  ifUb,  Gooke's 
Bank.  L.  243,  decided  by  Lord  Mansfield  at  the  Cockpit  in  1764, 
is  manifestly  incorrect,  and  it  further  shows  that  the  short  note 
of  CUve  T.  MiUs  is  not  sufficiently  authentic  to  be  regarded. 
This  ca^e  of  WHeon  is  also  dted  by  counsel  in  Sdhig  t*  Ikme^ 
under  the  title  of  Assignees  of  WUson  t.  Favrhobner^  as  being 
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decided  in  1765,  and  the  aooonnt  of  it  coincides  with  Lord 
Loughborongh's  report. 

The  ciMse  of  Mofrisan^  mentioned  by  Lord  Hardwicke,  is  more 
folly  stated  bj  Serjeant  Hill  in  his  very  elaborate  argument  in 
the  case  of  StU  v.  Worswick.  From  these  cases  we  have  full 
evidence  that  in  the  time  of  Lord  Hardwicke  it  was  understood 
and  settled,  as  the  rule  of  international  law,  that  the  effects  ot 
intestates  of  lunatics,  and  of  bankruj^ts,  were  to  be  distributed^ 
not  according  to  the  lexrei  sHae,  but  according  to  the  law  of  the 
owner's  domicile.  It  was  also  settled  that  in  the  latter  case,  an 
attachment  by  a  Scotch  creditor,  under  the  Scotch  law,  subse- 
quent  to  bankruptcy,  would  not  avail  against  the  right  of  the 
English  assignees;  and  that,  in  the  second  case,  the  committee 
appointed  under  a  commission  of  lunacy  had  a  right  to  sue  for 
and  recoTer  his  property  in  Scotland,  equally  as  if  they  held 
under  his  Toluntary  assignment.  If  we  follow  the  cases  down 
from  that  period  we  shall  find  the  same  principle  equally  recog- 
nized, but  with  the  advantage  of  being  more  matured;  more 
fully  developed,  and  better  understood.  In  Solomons  v.  Aws,  1 
H.  Bl.  181,  note,  which  in  1764  came  before  Mr.  Justice  Bath- 
urst,  sitting  for  Lord  Northington;  the  parties  were  merchants 
in  London,  and  Messrs.  Deneufvilles,  of  Amsterdam,  corre^ 
sponded  with  them.  In  1759  Messrs.  D.  stopped  payment,  and 
in  1760  the  chamber  of  desolate  estates,  in  Amsterdam,  took 
cognizance  thereof,  and  they  were  declared  bankrupts,  and  cu* 
rators  and  assignees  of  their  effects  appointed.  Boss  was  a 
creditor  of  theirs,  and  two  days  after  they  had  stopped  jmy- 
ment,  and  a  few  days  before  the  curators  were  appointed,  he 
attached,  in  the  mayor's  court  in  London,  their  money  in  the 
hands  of  their  debtor,  M.  Solomons.  In  1760  Boss  obtained 
judgment  by  default,  and  execution  issued  against  S.,  the  gar- 
nishee, who  gave  Boss  his  note  for  the  debt.  After  this  I.  Sol- 
omon, as  attorney  for  the  curators,  filed  a  bill  in  chanceiy  on 
their  behalf,  praying  that  the  garnishee  might  account  as  debtor 
to  them,  and  be  restrained  from  paying  Boss.  S.,  the  garnishee^ 
filed  a  bill  of  interpleader,  and  brought  the  money  into  court, 
and  it  was  decreed  that  the  money  be  paid  to  I.  Solomons,  the 
complainant^  for  the  creditors  of  the  bankrupts,  and  that  Boss 
deliver  up  the  note  to  be  cancelled. 

This  is  a  strong  and  interesting  decision,  applying  in  favor 
of  other  nations,  the  rule  which  England  asks  for  herself. 
There  can  be  no  doubt  of  the  general  authenticity  and  accu* 
racy  of  the  report.    Lord  Loughborough  said  he  was  counsel  in 
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the  cause,  and  ihat  it  was  decided  solely  upon  the  principle 
that  the  assignment  of  the  bankrupt's  effects  to  the  curaton 
of  desolate  estates  was  an  assignment  for  a  valuable  considera- 
tion, and  therefore  acknowledged  in  England  agreeable  to  Cap' 
iain  Wikon'a  case^  in  the  house  of  lords.  The  principle  of  the 
case  is  Taluable  and  imposing,  but  I  think  the  application  was 
pushed  too  far)  if  the  dates  are  correctly  given;  for  the  attach- 
ing creditor  had  commenced  his  suit,  and  so  gained  a  prioriij 
in  time,  before  the  curators  were  appointed  in  Holland.  Per- 
haps, however,  the  court  may  have  considered  the  title  of  the 
curators  as  relating  to  the  time  when  the  bankrupt  stopped  pay- 
ment, and  on  that  ground,  the  decree  was  correct,  though  it 
would  seem,  from  proof  taken  some  years  afterwards,  in  the  case 
next  to  be  cited,  that  a  bankrupt's  effects  in  Holland  vested  only 
from  the  appointment  of  the  curators.  An  error  in  the  matter 
of  fact  does  not  in  the  least  impair  the  value  and  anthoriiy  of 
the  case  as  to  the  principle  it  contains. 

Again,  in  JoUei  v.  Dqponihieu,  which  arose  before  Lord  Chan* 
cellor  Oamden,  in  1769,  1  H.  Bl.  182,  note,  the  DeneufvOleB 
(but  not  those  in  the  former  case),  merchants  at  Amsterdam, 
etopped  payment  on  the  thirtieth  of  July,  1763.  On  the  eighth 
of  October  following,  the  plaintiffs  were  appointed  curators  of 
their  effects,  and  the  bankrupts  owed  the  defendant  D.,  of  Lon- 
don. On  the  fifth  of  January,  1764,  the  defendant  D.  attached 
the  money  of  the  bankrupts  in  the  hands  of  B.,  one  of  the 
defendants,  and  a  debtor  of  the  bankrupt.  Pending  the  attach- 
ment, the  curators  filed  their  bill  for  an  account  between  the 
bankrupt  B.,  and  that  the  balance  might  be  paid  to  them»  and 
the  defendant  D.  restrained  from  proceeding  on  the  attachment 
The  decree  was,  that  the  plaintiffs  recover  the  balance  due,  and 
that  a  perpetual  injunction  issue  against  the  proceeding  on  the 
foreign  attachment. 

Lord  Eenyon,  in  Htinier  v.  Potts,  4  T.  B.  183,  speaks  of  this 
and  the  preceding  decision  as  correct,  and  he  says  that  Lord 
Camden  thought  this  last  a  very  clear  case,  and  it  establishes 
this  great  doctrine,  that  the  title  of  the  foreign  assignee  of  a 
bankrupt's  estate,  under  the  law  of  the  bankrupt's  domicile,  was 
to  be  preferred  to  the  subsequent  attachment  of  the  domestie 
creditor,  made  here  under  our  own  attachment  law. 

The  case  of  NecUe  v.  CaUingham,  1  H.  Bl.  133,  note,  arose  in 
Ireland  before  Lord  Chancellor  Lifford,  and  Lord  Eenyon,  in 
reference  to  this  very  decision,  speaks  of  that  chancellor  as  a 
very  respectable  authority.    G.,  a  merchant  in  London,  waain* 
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debied  to  the  defendant  O.,  a  merchant  in  Dablin^  and  the  de* 
fendant  H.  was  indebted  to  O.;  and  on  the  twenij^serenth  of 
October,  1763,  C.  attached  the  debt  due  from  H.  to  O.,  for  his 
-debt.  On  this  attachment  judgment  was  rendered  in  1764,  and 
H.,  the  garnishee,  was  taken  in  execution,  and  then  paid  the 
-debt.  On  the  twenty-eighth  of  October,  1763,  a  commission  of 
bankruptcy  issued  in  Enghmd  against  G.,  and  he  was  on  that 
•day  declared  a  bankrupt.  On  the  tenth  of  November,  1763,  his 
effects  were  assigned  to  the  plaintiflfs,  who  in  November,  1764, 
£led  their  bill  in  the  court  of  chancery  in  Ireland  against  0.  and 
S.,  praying  for  an  account  of  the  moneys  received  by  0*  from 
H.,  for  the  debt  dae  Q.  before  his  bankruptqr,  and  that  0. 
might  be  decreed  to  pay  it.  The  lord  chancellor,  as  the  case 
was  new,  called  in  the  assistance  of  the  judges,  and  after  great 
^consultation  he,  with  their  approbation,  decreed  in  favor  of  the 
plaintifTfl,  and  ordered  0.  to  pay  the  money  he  recovered  of  H. 

This  case  went  further  than,  I  apprehend,  the  doctrine  on  the 
subject  requires,  for  it  gave  effect  to  the  title  of  the  assignees, 
by  relation  back  beyond  the  time  of  their  appointment,  to  the 
time  of  the  act  of  bankruptcy  coiomitted,  and  so  overreached 
the  time  of  the' attachment.  The  doctrine  of  relation  is  a  posi- 
tive role  of  mere  municipal  policy,  which  no  other  country  is 
bound  to  adopt,  as  it  would  lead  to  great  inconvenience;  audit 
is  sufficient  upon  the  rule  of  international  law,  as  now  declared 
4md  understood,  to  give  effect  to  the  title  of  the  assignees  from 
the  time  the  assignment  to  them  was  actually  made,  as  being  a 
substitute  for  the  voluntary  assignment  of  the  bankrupt  him- 
49elf ,  and  perhaps  we  may  say  that  no  concession  is  to  be  made 
to  foreign  interests,  which  would  materially  disturb  the  whole 
-order  and  policy  of  our  internal  anangements.  The  rule  is, 
that  comiiaa  is  to  be  observed,  quaienus  sine  prcBfudicio  indulgent 
4ium  fieri  potest. 

The  recognition  of  the  title  of  foreign  assignees  had  now  be* 
«ome  so  well  settled,  and  was  so  generally  received,  as  a  rule  of 
public  law,  that  when  Lord  Thurlow  was  told,  in  November, 
1787,  in  the  case  of  Eac parte  Blake,  1  Cox,  898,  that  in  America 
the  interest  of  the  assignees,  under  the  English  bankrupt  laws, 
was  not  noticed,  he  observed  vnth  surprise,  that  "  he  had  no 
idea  of  any  country  refusing  to  take  notice  of  the  rights  of  the 
jissignees  under  their  laws,  and  he  believed  every  country  on 
.earth  would  do  it  besides." 

In  Hunter  v.  Potta,  4  T.  B.  182,  it  was  decided  that  if,  after 
4kS8ignment  of  a  bankrupt's  estate,  a  creditor  knowing  of  it,  and 
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residing  io  England,  attaches  the  money  of  the  bankrapt  abroad, 
the  assignees  may  compel  him  to  refund  it.  As  this  case  was 
decided  between  subjects  of  the  same  goTemment,  and  eqnallj 
owing  obedience  to  the  bankrapt  laws,  and  on  the  ground  that 
they  must  do  no  act  to  contravene  them,  it  does  not  directly 
apply  to  the  question  before  me.  But  it  is  a  case  well  worthy 
of  attention,  as  it  treated  largely  and  liberally  the  genezal  sub- 
ject under  discussion;  and  I  think  it  may  be  considered  the 
acknowledged  law  of  that  case,  that  the  representatiTe  character 
of  the  assignees  of  a  bankrupt  }&  recognized  by  the  general  law 
of  nations,  which  adopts  the  lex  domicUii  as  the  rule  in  respect 
to  personal  property.  It  was  held  by  the  court,  that  the  per- 
sonal property  of  the  bankrupt,  wherever  situated,  passed  by 
the  assignment  in  the  same  manner  as  if  the  owner  had  as- 
signed it  by  his  own  voluntary  act,  unless  there  was  a  positive  law 
of  the  foreign  country,  where  the  property  was  situated  directing 
a  particular  mode  of  conveyance;  and  Lord  Eenjron  took  occa- 
sion to  observe,  that  an  assignment  under  the  bankrapt  acta 
might  be  taken  to  be  an  assignment  for  a  valuable  consideration. 
The  case  of  8%U  v.  Wormick,  1  H.  Bl.  665,  was  decided 
shortly  after  in  the  0.  B.,  upon  the  same  ground,  that  an  Eng- 
lish creditor,  after  an  act  of  bankruptcy,  cannot  attach,  in  a 
foreign  country,  money  due  to  the  bankrupt,  without  being 
liable  to  refund  it  to  the  assignees.  This  case  is  distinguished 
for  the  precision,  perspicuity,  and  force  with  which  Lord 
Loughborough,  in  behalf  of  the  court,  declared  the  general 
doctrines  of  international  law  on  the  subject  of  the  operation  of 
bankrupt  laws,  extra  ierrUorium,  He  observed  that  it  was  a 
clear  proposition,  not  only  of  the  law  of  England,  but  of  every 
country  in  the  world  where  law  had  the  semblance  of  scienoe, 
that  personal  property  had  no  locality,  and  was  subject  to  the 
law  which  governed  the  person,  both  in  respect  to  the  disposi- 
tion of  it,  and  to  the  transmission  of  it,  either  by  succession  or 
the  act  of  the  party;  that  there  was  no  difference  in  the  cases  on 
this  subject,  if  they  were  rightly  understood  and  rightly 
applied;  that  if  the  English  bankrupt  had  personal  property 
out  of  the  jurisdiction  of  the  law  of  England,  and  which,  by 
the  law  of  England,  was,  upon  the  bankruptcy,  vested  in  his 
assignees,  if  the  country  where  it  lies  proceeds  according  to  the 
principles  of  well-regulated  justice,  there  is  no  doubt  but  that 
it  will  give  effect  to  the  title  of  the  assignees;  that  the  deter- 
mination of  the  courts  of  England  had  been  uniform  to  admit 
the  title  of  the  foreign  assignees.     He  referred  to  the  cases  of 
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Solomons  ▼.  B088  and  JoUel  v.  DeporUhieu^  already  cited,  as 
founded  on  general  law,  prefeiring  the  title  of  the  assignees  to 
the  title  of  the  arresting  creditor,  and  declared  that  the  princi- 
ple he  had  stated  had  a  very  universal  observance  among 
nations.  He  held  that  an  assignment  under  a  commission  of 
bankruptcy  was  for  a  just  consideration,  and  was  to  be  pre- 
ferred to  the  claims  of  all  creditors  wheresoever,  who  had  not 
acquired  a  specific  lien  prior  to  the  act  of  bankruptcy  com- 
mitted, though  he  admitted  that  if,  by  the  law  of  a  foreign 
country,  a  foreign  creditor  had  been  preferred,  it  could  not  be 
helped;  and  such  preference,  however  repugnant  to  principle^ 
could  not  be  disturbed. 

The  same  question  decided  in  the  two  preceding  cases,  came 
before  all  the  judges  in  the  exchequer  chamber,  on  error  from 
the  K.  B.  in  PhiUips  v.  HarUer,  2  H.  BL  402.  AU  the  judges 
who  expressed  any  opinion,  except  one,  concurred  in  the  judg- 
ment of  the  E.  B.,  and  gave  their  sanction  to  the  general  doc- 
trine contained  in  these  cases.  It  was  admitted  that,  before 
bankruptcy,  the  bankrupt  might  assign  his  properly  abroad  as 
absolutely  as  if  it  had  been  in  his  own  tangible  possession,  and 
the  assignees  were  entitled,  by  operation  df  law,  to  deal  as  he 
might  have  done  with  his  property.  The  whole  property  of  the 
bankrupt  must  be  under  their  control,  without  regard  to  its 
locality,  except  in  oases  which  militated  against  the  particular 
laws  of  the  foreign  country.  If  the  bankrupt  laws  were  dr- 
cumscribed  by  the  local  situation  of  the  property,  a  door  would 
be  open  to  all  the  partiality  and  undue  preference  which  they 
were  framed  to  prevent^  and  property  would  be  sent  abroad, 
with  unjust  views,  by  the  bankrupt,  immediately  previous  to 
his  failure. 

It  was,  therefore,  on  wise  principles  that  foreign  states  ac- 
knowledged and  acted  according  to  the  different  civil  relations 
which  subsist  between  men  in  their  own  country. 

But  why  need  we  go  further  with  English  cases  on  this  sub- 
ject ?  To  recognize  the  laws  of  foreign  countries  as  binding  upon 
personal  property,  in  a  variety  of  cases  has  been  so  long  settled 
in  principle,  that  according  to  Lord  Ellenborough's  expressions 
(5  East,  131),  it  is  now  laid  up  among  our  acknowledged  rules 
of  jurisprudence. 

[Here  the  chancellor  examined  some  Scotch  decisions,  and 
proceeded.] 

It  is  admitted  in  every  case,  that  foreign  assignees,  duly  ap- 
pointed under  foreign  ordinances,  are  entitled  as  such  to  sue 
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•for  debts  due  to  the  bankrapt's  estate.  So  far,  says  Loxd  Ken- 
jon  in  SmUh  v.  Buchanan,  1  East,  6,  we  give  effect  to  foreign 
laws  of  bankruptcy  on  the  ground  that  personal  property  must 
be  goTomed  by  the  laws  of  the  country  ^here  the  owner  was 
domiciled.  This  is  a  recognition  of  their  title  and  an  admission 
of  the  substitution,  as  made  by  the  lex  loci;  and  it  seems  diffi- 
cult to  make  a  distinction,  between  its  validity  for  this  puix>oiie, 
and  not  for  eyeiy  other  reasonable  purpose  of  securing  the 
bankrupt's  effects.  But  there  is  an  inconsistency  as  it  has  been 
alleged  in  the  practice  on  this  subject  which  gives  effect  to  the 
assignment  and  will  not  give  effect  to  the  bankrupt's  certificate 
of  discharge.  Lord  Talbot,  as  long  as  a  century  ago  (Cooke's 
Bank,  347;  Beawes'  Lex.  Mor.  6th  ed.  516),  complained  of  this 
inconsistency;  and  while  he  admitted  that  the  assignment  car- 
ried with  it  the  bankrupt's  effects  abroad,  he  thought  it  would 
be  reasonable  that  the  certificate  should  be  co-eztensiTe  in  its 
operation  with  the  assignment.  The  court  of  session  in  Stevn'n 
dose,  1  Hose's  Gases  in  Bank.  p.  463,  went  the  whole  length  of 
declaring  that  a  certificate  obtained  under  an  English  commis- 
sion operated  as  a  discharge  of  the  debts  of  the  Scotch  creditois 
proTable  under  the  commission.  Admitting  that  there  is  a  want 
of  harmony  between  the  parts  of  the  system  of  rules  on  Uiis 
subject,  it  will  not  affect  the  binding  force  of  the  rules  taken 
separately,  that  the  assignment  does  cany  all  the  personal 
property  of  the  bankrupt  wherever  situated;  and  that  the  eertifi- 
oate  is  no  bar  to  a  foreign  creditor,  who  does  not  come  in  under 
the  commission.  Suppose  the  debtor,  independent  of  the  stat- 
utes of  bankruptcy,  or  in  a  case  where  they  did  not  apply,  or  in 
a  place  where  they  did  not  exist,  had  made  a  general  assign- 
ment of  all  his  effects  to  trustees  for  the  benefit  of  all  hia 
creditors,  it  would,  no  doubt,  have  been  a  good  and  valid  as- 
signment, and  have  carried  all  his  effects;  but  it  would  not  have 
been  a  bar  to  the  suits  of  those  creditors  who  did  not  come  in 
and  take  their  share  of  the  property  upon  his  terms.  The  as* 
signment,  however,  would  have  carried,  in  equity,  all  his  foreign 
debts,  and  prevented  a  subsequent  attachment  of  them. 

In  Leuria  v.  WaUia,  Sir  T.  Jones,  223,  the  E.  B.  held  that 
after  an  assignment  of  A.  to  B.  of  a  debt  due  to  A.  from  C,  it 
became  the  right  of  property  of  B.,  and  A.  had  no  interest  in  it, 
but  as  a  trustee  for  B.,  and  the  debt  was  no  longer  liable  to  a 
foreign  attachment,  as  the  debt  of  A.  It  is  a  very  clear  pro- 
position that  a  voluntary  assignment,  made  bona  fide  by  a  debtor 
for  the  payment  of  his  debts  is  valid,  and  founded  on  a  valuable 
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coDsideratioii,  and  will  operate  upon  his  foreign  debts,  and  pre-* 
dade  a  subsequent  attachment  of  them.  '  These  rules  which 
xuBj  be  apparently  conflicting,  rest  on  very  different  principles, 
and  which  are  sufficient  to  sanction  each  of  them,  in  their  di- 
Tersit J.  We  are  bound  to  give  effect  to  the  assignment,  because 
it  is  equivalent  to  a  Toluntary  act  of  the  party  over  his  own' 
property,  or  because  the  property  is  supposed  by  a  fiction  of 
law,  to  be  attached  to  his  person,  and  to  be  within  his  domicile, 
or  because  we  are  bound  to  do  so  by  the  comity  of  nations. 
Bankruptcy,  said  Lord  Mansfield  in  Wadham  v.  Mdrlow,  1  H.: 
Bl.  437,  note;  8  East,  814,  is  an  act  done  by  the  bankrupt  him- 
self, and  he  is  liable  on  his  covenant  for  rent,  equally  as  if  the 
assignment  was  voluntary,  in  contradistinction  to  its  being  re- 
quired by  law.  Every  man's  assent  is  to  be  presumed  to  a 
atatute.  The  same  principle  was  advanced  by  Ohief  Justice 
Parsons  in  Ooodmn  v.  Jones,  3  Mass.  517  [3  Am.  Dec.  173], 
when  he  considered  the  assignment  under  the  bankrupt  laws, 
as  the  party's  own  ac^  since  it  was  in  execution  of  laws  by 
which  he  was  bound,  and  since  he  voluntarily  committed  the 
act  which  authorized  the  making  of  it.  Yoet  (Com.  ad.  Pand. 
38, 17,  84)  states  either  of  two  grounds  as  sufficient  for  the  rule 
of  distribution  of  the.  intestate's  effects,  according  to  the  law  of 
his  domicile:  vel  quia  semper  domino  preeeniiaeeee  fingtmtur  vd 
de  comiiaie,  passim  usu  inter  Rentes  recepUi,  It  is  immaterial,  for 
the  present  purpose,  on  which  principle  we  give  effect  to  the 
title  of  the  foreign  assignee.  Either  is  a  stable  and  sufficient 
{^und,  and  has  no  application  to  the  other  question,  whether 
the  foreign  certificate  should  cancel  the  debt  of  a  creditor,  who 
is  not  a  subject  of  the  foreign  government,  and  has  given  no 
assent  to  the  proceeding. 

The  attachment  act  under  which  the  plaintiffs  derive  their 
character  as  trustees  of  the  English  bankrupt  reaches  to  all  the 
estate,  real  and  personal,  of  the  bankrupt;  and  creditors  resid- 
ing out  of  the  state  are  specially  declared  to  be  creditors  within 
the  act.  The  provisions  of  it  are  very  comprehensive;  and  I 
entertain  no  doubt  that  if  the  attachment  and  appointment  of 
trustees  under  this  act  had  been  first  in  time,  and  the  proceed- 
ings had  been  consummated,  without  any  interruption  or  super* 
sedeas  on  the  part  of  the  creditor,  the  title  of  the  trustees  would 
have  been  recognized  in  all  the  English  courts,  as  controlling 
the  personal  property  there.  In  that  case,  the  place  of  distri- 
bution of  the  funds  would  have  been  here,  and  not  in  London, 
the  examination  of  this  question,  I  have  not  been  in*- 
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attentiye  to  the  case  of  Milne  t.  Ifaretan^  6  Binn.  353  [6  Am. 
Deo.  466],  decided  in  the  supreme  oonrt  of  PennsylTania  in 
1814,  and  which  gave  to  their  own  attaching  creditor  a  prefer- 
ence over  the  title  of  the  English  assignees,  under  a  prior  as- 
signment. I  haTO  examined  that  case  with  great  care,  as  well 
from  respect  to  the  character  of  the  court  as  for  the  able  discus- 
sion which  it  contains,  and  I  can  only  be  permitted  to  saj  thai 
from  the  view  which  I  haye  taken,  and  the  impressions  which  I 
have  received  of  the  law  on  the  subject,  it  is  not  in  mj  powor 
to  follow  the  conclusion  of  the  majority  of  that  court.  Consid- 
erable reliance  seems  to  have  been  placed,  in  that  case,  upon 
the  decision  of  the  supreme  court  of  the  United  States  in  IZor- 
rison  t.  Sterry,  6  Oranch,  289,  and  I  am  not  disposed  to  contro- 
vert  the  position,  that  in  the  distribution  of  bankrupts*  effects 
in  this  country,  the  United  States  are  entitled  to  a  prefomnoe; 
because  this  preference  is  given  by  a  positive  law,  and  the  at- 
taching creditors  were  likewise  entitled  to  a  preference,  if  their 
attachment  was  prior  to  the  assignment  under  the  British  com* 
mission.  But  the  latter  part  of  the  decree  touching  the  distri* 
bution  of  the  surplus  fund  wants  explanation,  and  we  do  not 
know  the  grounds  of  the  decision.  It  is  never,  however,  to  be 
presumed  that  any  court  intends  either  to  establish  or  reject  a 
litigated  point  of  law,  of  great  importance  merely  by  a  dry 
decision,  unaccompanied  with  argument  or  illustration. 

The  case  before  me  has  one  strong  and  peculiar  feature. 
There  was  not  only  the  ordinary  and  regular  assignment  by  law 
under  the  British  bankrupt  system,  but  there  was  also  a  concur- 
rent and  separate  assignment  by  the  bankrupt  to  the  same  as- 
signees upon  the  like  trust  of  all  his  personal  property  '*  not 
being,  arising  and  growing  in  England,"  and  we  have,  therefore, 
the  benefit  of  a  voluntary  assignment  (as  contradistinguished 
from  that  under  the  statute,  and  which  operates  in  imrilum)  by 
the  act  of  the  bankrupt  himself.  This  seems  to  have  been  done 
for  greater  caution,  and  to  meet  the  difficulty  that  might  arise 
as  to  the  reception  of  the  statute  assignment  on  this  side  of  the 
Atlantic.  This  would  seem  to  have  removed  every  obstacle  in 
the  case.  But  I  do  not  place  much  reliance  on  the  distinction, 
and  it  does  not  appear  to  me  to  make  any  difference  in  the  ap* 
plication  of  the  principle,  whether  he  made  the  transfer  himself, 
or  the  law  of  his  domicile  for  him.  It  is  in  either  case,  in  con- 
templation of  law,  his  act.  The  act  of  bankruptcy  was  his  act, 
and  the  law  of  his  land  by  which  he  was  bound,  operatiog  upon 
that  act,  worked  the  transfer.    There  was,  therefore,  no  longer 
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any  debt  dae  to  him  in  this  state,  upon  which  the  sabsequent 
title  of  the  plaintiffs  could  attach. 

I  am  accordingly  of  opinion,  that  whether  we  consider  the 
recovery  of  the  debt  in  question  under  the  foreign  attach- 
ment, or  the  prior  assignment  of  it  with  the  property  of  the 
bankrupt  under  the  English  Commission,  the  plaintiffs  have  no 
equitable  claim  to  it,  and  the  bill  must  consequently  be  dis- 
missed. As  the  parties  are  all  before  the  court  in  a  represeo- 
tatiye  character,  and  have  been  litigating  serious  and  important 
questions,  without  any  imputation  of  misconduct,  I  shall  dismiss 
tiie  bill  without  costs. 

Decree  accordingly. 

The  doctrine  of  the  case  wm  again  examined  in  Holmes  v.  Bemaen,  20  N. 
Y.  229.  This  was  an  action  of  cusumpgU,  brought  by  the  same  trustees  for 
the  debt  of  CUson.  The  question  was  again  examined  most  elaborately;  and 
the  same  cases  and  authorities  reviewed  by  Piatt,  J.,  who  differed  from  the 
chancellor  in  the  principles  he  held  regarding  the  preference  given  to  a 
foreign  assignment;  but  he,  however,  as  the  other  members  of  the  courts 
held,  that  the  plaintifiEs  were  not  entitled  to  recover,  on  the  ground  that  the 
payment  of  the  debt  in  England  was  under  legal  process  and  compulsory. 
In  the  opinion,  he  says:  "I  have  read  and  studied,  with  respectful  attention, 
the  opinion  of  his  honor,  the  chancellor,  in  a  case  between  the  same  parties, 
and  involving  the  same  questions;  and  it  presents  a  new  occasion  to  admire 
the  extent  and  accuracy  of  his  researches,  and  the  liberal  principles  of  pub- 
lic policy  which  characterize  his  decisions.  After  a  luminous  review  of  the 
cases,  authorities  and  learned  dieia,  on  this  head,  the  chancellor  decreed  in 
favor  of  the  defendants,  on  all  the  points  here  stated.  I  fully  concur  with 
him  in  opinion,  that  in  respect  to  the  owner's  control  over  it  (during  peace), 
personal  property  ought  to  have  no  locality;  and  my  mind  would  most 
willingly  be  led  to  the  conclusion,  that  it  would  be  a  just  and  wise  rule  of 
international  law,  that  the  sequestration  of  personal  property  for  the  benefit 
of  creditors,  which  is  prior  in  point  of  time,  should  attach  to  itself  the  dis- 
tribution of  the  whole  funds,  wherever  situated.  But  however  fit  and  con- 
venient such  a  rule  might  be  for  the  general  interest  and  security  of  com- 
merce, yet  so  long  as  the  evil  passions  and  infirmities  of  our  nature  remain, 
I  fear  it  is  rather  to  be  desired  than  expected.  To  be  practicable  and  just, 
the  rule  must  not  only  be  reciprocal  and  universal,  but  it  must  be  admin- 
istered everywhere  with  a  liberal  equity  and  an  enlightened  impartixdity  that 
would  inspire  universal  confidence;  and  which  I  fear  cannot  reasonably  be  ex- 
pected from  the  variously  modified  organs  of  judicial  power.  It  is  admitted 
that  every  country  may,  by  positive  law,  regulate  as  it  pleases,  the  disposition 
of  personal  property  found  within  it;  and  may  prefer  its  own  attaching 
creditor  to  any  foreign  assignee,  and  no  other  authority  has  a  right  to  ques- 
tion the  determination:  4  Johns.  Ch.  471.  This  shows  that  the  liberal  rule 
■o  ably  contended  for  by  the  learned  chancellor,  and  by  Lord  Haidwicka^  Jus- 
tice Bathurst,  Lord  Camden,  Lord  Thurlow,  Lord  Loughborough,  Lord  Ken- 
yon  and  Lord  Eldon,  has  not  yet  ripened  into  a  law,  obligatory  on  the  com- 
munity of  nations." 

In  another  place  in  the  opinion  he  says:  "It  seems  to  me  that  the  true 
.principle  is,  that  the  assignees  of  a  bankrupt  are  in  the  same  and  no  better 
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sitoatioa  than  tbe  banknipthimaelf,  in  rogard  to  foraign  debts.  They  take 
anbjeot  to  every  equity,  and  aabject  to  the  remedies  provided  by  the  laws  of 
the  foreign  oovint^  where  the  debt  Ib;  and  when  permitted  to  ane  in  a  for- 
eign oonntry,  it  is  not  as  assignees  having  an  interest,  but  as  repretaUativeMci 
the  bankmpt.  The  law  of  the  domicile  having  seqnestered  the  bankmpt's  es- 
tate, so  as  to  divest  him  of  the  control  over  it^  and  appointed  them  to  admin- 
ister it,  they  stand  here  on  the  footing  of  administrators  only,  with  a  right  of 
sning  in  common  with  other  creditors;  bnt  oar  law  will  not  regard  the  eftoae 
in  action  as  exclusively  appropriated  to  their  use,  and  the  preference  can  only 
be  gained  by  pursuing  the  remedies  which  our  law  affords." 

The  views  here  expressed  have  come  to  be  adopted  in  New  York  in  prefer> 
ence  to  those  laid  down  by  the  chancellor:  KtUy  v.  Crapo,  45  N.  Y.  90.  In 
Osgood  V.  MagiUre,  61  N.  Y.  529,  it  is  said:  "It  is  well  settled  that  transfers 
of  property  in  invUum  by  operation  of  law,  will  generally  have  effect  only  in 
the  state  where  the  law  which  works  the  transfer  has  force.  But  snch  trans- 
fers have  generally  no  force  upon  property  outside  of  the  state  where  they 
are  made;  but  such  property  will  be  administered  for  the  benefit  of  creditoos 
and  others  interested  by  the  oonrts  of  the  state  where  it  is  found:  Bmbree  t. 
Banna,  5  Johns.  101;  ffolmeaY.  Bemaen,  20  Id.  229;  WtUiUr.  WaUe,  25 N. 
Y.  677;  iTsfly  v.  Crapo,  45  Id.  SO.'* 

These  views  are  in  harmony  with  Milne  v.  Moreton,  6  Am.  Dec.  466^  frcoa 
which  the  chanoeUor  dissented.    See  note  to  this  case. 

The  principal  case  contains  a  soond  principle  in  zegard  to  the  law  govern- 
ing the  distribotion  of  paraonal  property;  and  it  is  on  this  point  it  wiU  b^ 
most  ragardsd. 


Livingston  v.  Tompkins. 

[4  Jonas.  Ob.  410.] 

PnvAiffT  VOT  BacxyvxRABLn  nr  "Equm.^A  ooort  of  equity  will  not 

the  recovery  of  a  penalty  or  f orf eitore,  or  anything  bt  the  nature  of  a. 
forfeiture. 

Cqhdition  Sdbbbquxnt— Bxlibf  IK  EQumr.— A  court  of  equity  will  not 
lend  its  aid  to  divest  an  estate  for  the  breach  of  a  condition  subsequent 

Idbx. — ^The  plaintiff  having  a  certain  exclusive  right  of  navigation  under  an 
an  act  of  the  legislature  of  the  state  of  New  York,  granted  a  right  to  the 
defendant,  provided  that  if  the  legislature  of  New  Jersey  should  obstruct 
the  plaintiff  in  navigating  with  steam  boats  the  watcars  of  that  state, 
from  thenceforth  the  grant  should  cease.  It  was  held  that  though  the 
right  might  have  determined,  a  court  of  equity  would  not  restrain  de- 
fendant from  continuing  to  exercise  his  right  under  the  grant  to  him, 
until  the  plaintiff  had  established  the  fact  at  law,  and  his  right  to  resume 
the  grant. 

Bill  praying  for  an  injunction.  The  bill  set  forth  different 
acta  of  the  legislature  giving  to  B.  B.  Livingston  and  Fulton 
the  right  of  navigating  the  waters  of  this  state  with  boats  or 
vessels  moved  by  steam  or  fire;  and  then  stated  that  B.  R.  L. 
&  F.  granted  to  plaintiff  and  his  assigns  by  a  fleed  dated 
August  20,  1808,  all  their  right ''  exclusively  to  navi^^ate  fron^ 
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any  place  in  the  city  of  New  York,  lying  to  the  south  of  the 
state  prison  to  the  Jersey  shore  and  Staten  Island,  etc.,  with 
steamboats/'  etc.;  that  on  the  eighth  of  January,  1817,  the 
plaintiff  granted  to  the  defendant  the  exclusive  right  of  navigat- 
ing steamboats  "  from  the  city  of  New  York  to  the  quarantine 
ground,  and  to  any  other  point  or  place  within  one  mile's  dis- 
tance on  each  side  of  the  quarantine  ground,  excepting  the 
place  called  the  Distillery  wharf;"  that  the  defendant  coven- 
anted that  he  would  not,  during  the  grant,  without  the  previ- 
ous consent  of  the  plaintiff  in  writing,  navigate  upon  any 
waters,  or  from  any  part  of  Staten  Island  not  granted;  that  it 
was  further  agreed  between  the  plaintiff  and  defendant,  **  that 
in  case  the  state  or  legislature  of  New  Jersey  should,  at  any  time 
thereafter  obstruct  or  prevent  the  plaintiff  or  his  assigns,  in,  or 
from  navigating  steamboats  within  the  waters  of  that  state,  then, 
and  from  thenceforth  the  agreement  and  everything  therein  to 
cease,  and  be  void;"  that  on  the  twentieth  February,  1819,  the 
legislature  of  the  state  of  New  Jersey  passed  an  act,  making  any 
person  who  sued  out  a  writ  of  injunction  from  the  court  of  chan* 
cexy  of  New  York  to  restrain  navigation  by  steamboats,  between 
the  ancient  shores  of  New  Jersey  and  Staten  Island,  liable  to 
triple  damages  in  an  action  of  trespass,  and  by  writ  of  attach- 
ment, and  making  it  lawful  for  an  inhabitant  of  New  Jersey,  by 
a  writ  of  injunction  sued  out  of  the  court  of  chancery  of  New 
Jersey  to  restrain  the  plaintiff  in  the  writ  taken  out  of  the  court 
of  New  York,  or  any  person  claiming  under  him,  from  navigat- 
ing with  steamboats  the  waters  within  the  jurisdiction  of  that 
state,  and  from  transporting  passengers  to  and  from  New  York, 
or  Staten  Island,  to  New  Jersey;  that  on  the  third  May,  1819, 
a  bill  praying  for  an  injunction  was  filed  by  the  plaintiff  against 
Ogden  and  Gibbons  of  New  Jersey,  to  restrain  them  from 
navigating  with  steamboats  the  waters  of  New  York  bay  or 
Hudson  river,  between  Staten  Island  and  Powles  Hook;  that 
this  injunction  was  served,  and  remained  in  full  force;  that  in 
consequence  thereof  Gibbons  took  out  a  writ  of  injunction 
against  the  plaintiff,  and  prevented  him  from  navigating  a 
steam  boat  within  the  waters  of  New  Jersey;  that  in  conse- 
quence of  this  injunction,  the  agreement  between  the  defendant 
and  plaintiff  and  the  grant  to  the  defendant  has  become  void. 
The  bill  then  stated  that  the  defendant  continued  to  carry  pas- 
sengers from  New  York  to  Staten  Island  in  the  steamer  Nautilus, 
in  the  same  manner  as  if  the  agreement  remained  in  full  force, 
and  prayed  an  injunction  to  restrain  defendant  from  so  doing. 
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The  chancellor  ordered  eight  days^  notice  to  the  defendant  of 
the  motion^  and  on  the  return  day. 

Van  Vechien  and  T.  Sedgunck,  appeared  for  the  plaintiff. 
Henry,  contra, 

KsHT,  Chancellor.  The  injunction  is  moTed  for  on  the  groond 
that  the  grant  from  the  plaintiff  to  the  defendant  has  ceaaed  and 
become  Toid,  and  that  the  defendant  ia  now  navigating  the 
steamboat  Nautilus  without  license,  and  in  violation  of  the  ez- 
elusive  right  vested  in  the  plaintiff  as  assignee  of  Livingston 
and  Fulton. 

Two  questions  present  themselves  upon  this  motion:  1. 
Has  the  right  or  privilege  heretofore  granted  to  the  de- 
fendant ceased,  in  consequence  of  the  matters  charged  in  the 
bill  ?  2.  If  so,  then  is  the  remedy  sought  upon  this  motion  proper 
for  the  case,  as  appearing  in  the  bill,  and  in  the  affidavits  and 
documents  read  on  the  part  of  the  defendant? 

1.  In  the  articles  of  agreement  between  the  parties,  there  was 
a  condition  or  proviso  in  these  words:  **  Provided  always,  and 
it  is  hereby  declared  and  agreed,  by  and  between  the  parties  to 
these  presents,  that  in  case  the  state  or  legislature  of  New  Jer- 
sey shall,  at  any  time  hereafter,  obstruct  or  prevent  the  said 
JohnB.  Livingston,  his  executors,  administrators  or  assigns,  in 
or  from  navigating  boats  or  vessels,  propelled  by  the  force  or 
agency  of  steam,  within  the  waters  of  that  state,  then  and  from 
thenceforth,  this  agreement  and  everything  herein  contained, 
shall  cease  and  be  utterly  void.'*  The  question  is,  has  the 
plaintiff  been  obstructed  or  prevented  within  the  meaning  of 
this  covenant  or  condition?  According  to  the  language  used 
in  Lord  CromweU'a  case^  2  Go.  70,  this  is  a  condition  by  force 
of  the  proviso,  and  a  covenant  also,  by  force  of  the  other  words. 

The  act  of  the  legislature  of  New  Jersey,  referred  to  in  the 
l>ill,  and  of  which  a  copy  at  large  is  annexed  to  the  defendant's 
zflffidavit,  declares  in  the  third  section,  that  if  any  citizen  of 
[New  Jersey  shall  be  restrained  by  injunction  or  order  from  this 
court,  by  virtue  of  or  under  color  of  any  statute  of  this  state, 
from  navigating  with  steamboats  ''  the  waters  between  the  an- 
cient shores  of  the  states  of  New  Jersey  and  New  York,"  the 
plaintiff  in  such  injunction  not  being  a  resident  of  New  Jersey, 
shall  be  answerable  in  damages  to  the  party  aggrieved  by  an 
action  of  trespass  and  by  writ  of  attachment.  This  section  of 
the  act  of  New  Jersey  does  not  reach  the  case  of  the  proviso  in 
the  agreement,  for  the  plaintiff  is  not  obstructed  or  prevented 
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l>y  it  from  nayigating  the  waters  of  New  Jersey.  He  is  only 
made  liable  to  an  action  in  that  state  for  using  a  remedy  pro- 
Tided  by  the  laws  of  this  ttate»  for  a  violation  of  his  right;  and 
the  same  observation  applies  to  the  second  section.  Bot  the 
fourth  section  of  the  New  Jenej  act  makes  it  lawful  for  the 
oourt  of  chancery  of  that  state,  on  a  bill  filed  by  any  inhabitant 
of  it»  to  restrain  the  plaintiff  in  any  such  order  of  this  court, 
from  navigating  with  steamboats  the  waters  within  the  jurisdic* 
tion  of  that  state.  The  plaintiff  is  brought  within  the  opera* 
tion  of  this  provision,  as  appears  from  the  facts  charged  in  the 
bill. 

On  the  third  of  May  last,  as  it  is  stated,  a  bill  was  filed  in 
this  court  by  the  plaintiff,  against  Aaron  Ogden  and  Thomas 
Gibbons,  of  the  State  of  New  Jersey,  complaining  of  a  Tiolatioa 
of  his  exclusive  right  to  naTigate  steamboats  on  the  waters  of 
this  state,  south  of  the  New  Tork  state  prison,  and  praying  for 
an  injunction  to  restrain  them,  and,  on  the  same  day,  an  in* 
junction  waa  granted,  restraining  Gribbons  from  naTigating,  by 
steamboats,  the  waters  in  the  bay  of  New  Tork,  and  in  Hud« 
son's  river,  between  Staten  Island  and  Powles  Hook,  and  the 
injunction  was  served  and  continues  in  full  force.  The  bill 
fiuiher  states  that,  under  the  act  of  New  Jersey,  Thomas  W. 
Gibbons  (in  pursuance  of  whose  petition  the  act  of  the  legisla- 
ture of  New  Jersey  was  passed)  had  filed  a  bill  in  the  court  of 
chancery  of  that  state,  against  the  plaintiff,  praying  for  an  in- 
junction to  restrain  him  from  navigating,  with  any  steamboat^ 
the  waters  within  the  jurisdiction  of  that  state,  because  of  the 
injunction  heretofore  granted  by  this  court  against  Gibbons, 
and  that  an  injunction  had,  accordingly,  been  granted,  in  pur- 
suance of  the  provisions  of  the  said  act,  and  serred  upon  the 
plaintiff;  and  his  steamboat,  called  the  Olive  Branch,  had,  also, 
been  attached  and  detained  at  New  Brunswick,  at  the  suit  of 
Gibbons,  under  the  said  act,  and  for  the  cause  aforesaid. 

The  deduction  of  the  bill  from  these  facts  is,  that  the  plaint- 
iff has  been  obstructed  and  prevented,  within  the  purview  of 
the  agreement,  from  navigating  steamboats  within  the  waters 
of  New  Jersey,  and,  consequently,  that  the  case  has  occurred  in 
which  his  grant  to  the  defendant  has  become  utterly  void. 

I  am  rather  inclined  to  think  that  the  question  is  a  legal  one, 
and  properly  cognizable  in  a  court  of  law.  The  affidavit  of  fh^ 
defendant  states  that  the  plaintiff  has  already  commenced  an 
action  in  the  supreme  court  to  try  the  question,  and  I  ought  not 
to  inferfere  with  it  any  further  than  the  consideration  of  it  may 
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arise  iucidentally  in  the  discussiou  of  the  motion  for  tliis  im- 
mediate and  auxiliary  process  of  injunetion.  If  it  appeared 
clearly  that  there  was  no  obstraotion  within  the  meaning  of  the 
agreement,  there  would,  then,  be  no  pretense  for  the  motion, 
and  I  should  at  once  be  relieved  from  the  neoessity  of  examining 
any  other  point  in  the  case.  But  I  cannot  deal  so  summarily 
with  the  subject,  for  it  appears  that  there  is  color,  at  least,  for 
the  conclusion  drawn  by  the  bill. 

The  agreement  referred  to  the  existence  of  a  fact,  whether 
such  obstruction  did  exist,  and  probably  without  reference  to 
the  validity  of  the  statute  creating  such  obstruction,  and 
without  reference  to  any  final  decision  in  the  courts  of  New 
Jersey  on  the  provisions  of  the  statute,  after  the  matter  had 
been  fairly  and  fully  litigated.  The  parties  seem  to  have  con- 
templated the  possible  existence  of  such  an  extraordinary  act 
as  the  one  which  has  been  passed,  and  they  made  provision  tar 
-the  event  by  making  the  condition  of  the  grant  to  depend  upon 
the  operation  of  the  act,  in  actually  obstructing  or  preventing 
the  navigation  of  the  plaintiff.  The  agreement  supposed  the 
case  of  an  act  to  be  passed,  and  without  the  volition  or  fraud  <rf 
the  plaintiff,  and  without  the  default  or  agency'  of  the  defendant; 
and  when  the  obstruction  of  the  plaintiff  exists  under  the 
authority  of  such  a  statute,  and  is  founded  on  grounds  appar- 
ently indefinite  as  to  time,  the  casus  /coderis  would  seem  to 
have  occurred. 

The  act  of  the  plaintiff  in  suing  out  a  writ  of  injunction  under 
the  laws  of  this  state,  in  protection  of  his  exclusive  right  over 
certain  of  its  waters,  does  not,  as  was  suggested  by  the  counsel 
for  the  defendant,  impair  his  rights,  under  the  proviso  in  hia 
agreement  with  the  defendant,  notwithstanding  that  act  is  made 
the  ground  of  the  proceeding  in  New  Jersey.  What  the  plaint- 
iff did  was  the  lawful  exercise  of  a  right,  and  it  cannot  impair 
or  affect  his  remedy  under  the  agreement.  His  rights  and  rem- 
edies in  this  state  were  derived  from  a  series  of  laws  giving  to 
Livingston  and  Fulton,  for  a  limited  time,  the  exclusive  right 
of  navigating  steamboats  upon  the  waters  of  this  state.  It  is 
well  known  that  this  navigation,  so  auspiciously  commenced 
under  the  patronage  of  the  legislature  on  the  waters  of  tho 
Hudson,  in  1807,  has  since  rapidly  extended  itself  over  all  tho 
principal  waters  of  the  United  States,  and  imparted  honor  and 
happiness  to  our  common  country.  These  state  laws  upon 
which  the  plaintiffs  rights  were  founded,  were  passed  with  lib- 
eral and  patriotic  views,  and  without  the  smallest  intention  or 
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apprehension  of  Tiolating  the  priTate  rights  of  any  individiial  or 
the  public  rights  of  any  commnnity.  They  had  nothing  to  do 
•with  the  qaestion  of  territorial  bonndaiy  between  this  state  and 
New  Jersey.  The  exclusiTe  privilege  was  expressly  limited  to 
**  the  waters  of  this  state,  or  within  the  jurisdiction  thereof;"  and 
when  this  court  was  called  on  to  protect  that  privilege  by  in- 
junction,, according  to  the  direction  of  those  laws,  it  was  bound 
to  regard,  as  waters  within  the  jurisdiction  of  this  state,  ''  the 
whole  of  the  river  Hudson  southward  of  the  northern  boundary 
of  the  city  of  New  York,  and  the  whole  of  the  bay  between 
Staten  Ldand  and  Long  Island;"  because  the  legislature  had 
declared  these  waters  to  be  within  its  jurisdiction,  and  that  such 
jurisdiction  has  been  '*  hitherto  actually  and  constantly  exer- 
cised or  possessed"  by  tliis  state;  and  that  it  was  to  be  **  pre- 
served, maintained  and  defended  by  all  ways  and  means,  until 
this  state  shall  be  evicted  thereof  by  due  course  of  law." 

If  the  jurisdiction  of  this  state  over  the  waters  of  Hudson 
river,  and  of  York  bay,  be  not  well  asserted,  the  error  is  in  the 
legislature,  and  not  in  the  plaintiff  nor  in  the  courts  of  justice. 
And  as  this  state  is  in  the  actual  and  constant  exercise  of  exclu- 
sive jurisdiction,  there  is  a  remedy  for  the  trespass  or  the  usurpa- 
tion, if  it  be  one,  which  is  obvious,  effectual,  specific  and  just. 
The  supreme  court  of  the  United  States  has  original  jurisdiction 
in  all  controversies  between  two  or  more  states;  and  this  state, 
as  she  intimates  in  her  statute,  is  ready  to  abandon  her  jurisdic- 
tion over  those  waters  whenever  she  shall  be  evicted  by  due 
course  of  law. 

I  cannot  but  be  of  opinion  that  this  constitutional  mode  of 
redress,  through  the  organ  of  the  supreme  court  of  the  United 
States,  would  have  been  quite  as  wise  and  equitable  as  the  pun- 
ishment of  an  innocent  individual  for  having  protected  his 
right  under  the  laws  of  his  own  state,  by  means  of  the  courts  of 
justice  of  his  own  state;  or  as  the  restraining  of  "  all  and  every 
person"  from  aiding  in  the  transportation  of  passengers  into 
New  Jersey  in  boats  '*  of  any  description,"  provided  such  pas- 
sengers have  been  coiaveyed  **  part  of  the  way"  by  means  of  the 
steamboat  of  such  individual. 

I  had  hitherto  understood  and  believed  that  the  citizens  of 
each  state  were  entitled  under  the  constitution  of  the  nation  to 
free  ingress  and  regress  to  and  from  any  other  state,  and  were 
entitled  to  all  immunities  of  citizens  in  evexy  state;  that  the  gov- 
ernment of  the  United  States  had  sole  and  exclusive  jurisdic- 
tion over  all  ^i^P^tos  and  differences  between  two  or  more 
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statefi,  conoeming  boundaxyy  jurisdiction,  or  other  cause;  and 
that  the  law  of  reprisals  permitted  in  extreme  cases,  by  the  law 
of  nations,  between  independent  states,  was  in  tins  conntry  and 
under  our  union  as  between  the  seTeral  states  entirely  unneces- 
saiy  as  well  as  absolutely  unlawful. 

These  observations  have  been  made  to  meet  the  objection  of 
the  defendant's  counsel  that  the  act  of  the  plaintiff  was  the 
procuring  cause  of  the  law  of  New  Jersey,  and  that  he  was  now 
seeking  to  avail  himself  of  the  consequences  of  his  own  act.  I  shall 
certainly  not  visit  that  law  upon  him,  nor  permit  it  to  impair  in 
the  smallest  degree  the  remedies  he  may  be  entitled  to  in  this 
court.  Nor  is  the  constitutionality  of  the  act  of  New  Jersey  a 
proper  subject  of  discussion  here.  That  question  belongs  in 
the  first  instance  to  the  courts  of  that  state,  and  ultimately  to 
the  supreme  court  of  the  United  States;  and  I  entertain  a  con- 
fidence that  the  question,  if  ever  raised,  will  be  temperately 
discussed  and  justly  decided  in  each  of  those  jurisdictions. 

2.  But  even  if  we  were  to  assume  that  the  defendant's  privi* 
lege  has  ceased  by  reason  of  the  act  of  New  Jersey,  the  nert 
question  is  whether  this  court  ought  to  interfere  and  restrain 
tiie  defendant  from  the  further  exercise  of  the  privilege  of  which 
he  is  still  in  the  enjoyment,  until  the  right  of  the  plaintiff  to 
resume  his  grant  has  been  established  at  law.  It  appears  to  be 
contrary  to  the  uniform  course  of  the  court  and  to  its  established 
principles  to  aid  in  the  divesting  of  an  estate  for  breach  of  a 
condition  subsequent.  The  cases  are  full  of  discussions  how 
&r  this  court  can  relieve  against  subsequent  conditions;  and 
the  general  rule  formerly  was  that  if  the  court  could  make  con* 
pensation  to  the  party  in  damages  for  non-performance  of  the 
condition,  it  would  then  relieve:  Popham  v.  Bampfield^  1  Yem. 
79.  That  relief  seems  now  to  be  confined  to  cases  v^here  the 
forfeiture  has  been  the  effect  of  accident,  and  the  injury  is  capa- 
ble of  compensation;  Bolfe  v.  Bdrris,  2  Price,  Ex.  Bep.  207, 
note;  Bracebridge  v.  Btwldey^  2  Id.  200.  It  may  be  laid  down 
as  a  fundamental  doctrine  of  the  court  that  equity  does  not 
assist  the  recovery  of  a  penalty  or  forfeiture,  or  anything  in  the 
nature  of  a  forfeiture. 

In  the  present  case,  there  is  no  act  done,  or  omitted  to  be 
done,  by  the  defendant,  which  occasions  the  loss  of  his  privi- 
lege. By  the  act  and  agreement  of  the  parties,  it  has  been 
made  to  depend  upon  an  event  over  which  the  defendant  had 
no  control.  But  the  event,  perhaps,  equally  occasions  the  loss 
of  the  right  as  if  it  had  been  expressly  forfeited  by  the  act  of 
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the  party.  It  is  in  the  nature  of  a  forfeiture,  and  produces  the 
same  penal  result;  and  so  far  from  aiding  the  plaintiff  to  direst 
the  defendant  of  his  privilege,  the  court  could  only  interfere  to 
protect  the  property  from  waste,  destruction,  or  removal  out  of 
the  jurisdiction  of  the  court,  pending  the  action  at  law  to  recover 
possession.  There  is  no  sort  of  analogy  between  this  case  and 
that  of  Livingslon  v.  Van  Ingen^  decided  on  appeal  in  1812:  9 
Johns.  607.  The  appellant  in  that  case  was,  and  had  been 
for  some  years,  in  possession  of  the  statute  privilege,  and  the 
opposition  boats  were  a  trei^||^s  upon  his  right,  without  color 
of  title.  In  the  present  insUmce,  the  defendant  has  been,  for 
some  years,  in  the  lawful  possession  under  his  grant;  and  to 
suspend  the  exercise  of  that  right  (and  which  would  be  equiv- 
alent to  an  ouster  of  possession),  before  the  question  of  failure 
of  his  grant,  upon  a  condition  subsequent,  has  been  legally 
tried,  would  be  as  severe  as  it  would  be  unprecedented. 

There  are  numerous  cases  establishing  the  rule  that  no  one  is 
bound  to  answer  so  as  to  subject  himself  either  directly  or  even- 
tually to  a  forfeiture  or  penalty,  or  anything  in  the  nature  of  a 
forfeiture  or  penalty:  Bmiih  v.  Bead,  1  Atk.  626;  Harrium  v. 
Southcoie,  Id.  628;  Bird  v.  Hardwiche,  1  Yem.  110;  Sharp  v. 
Carter,  8  P.  Wms.  876;  WrotOesley  v.  Bendish,  Id.  236;  Ohanoey 
V.  Femhaulel,  2  Yes.  266;  Botteler  v.  AUingtan,  8  Atk.  468;  Mem- 
nina  v.  Monnins,  2  Ch.  B.  86;  Chauncey  v.  Tahourden,  2  Atk. 
892;  Fane  v.  AUee,  1  Eq.  Ca.  Abr.  77,  pi.  16;  Lord  Wbridge  v. 
Siavdand,  1  Yes.  66.  It  is  said  that  there  is  a  difference  between 
a  determination  of  the  estate  by  the  party  himself  and  by  stat- 
ute; but  in  several  of  the  cases,  the  determination  was  to  arise 
from  the  act  of  the  party — as,  for  instance,  a  remarriage — and  yet 
a  demurrer  to  the  bill  was  allowed.  So,  it  has  been  said  that 
there  was  a  difference  between  a  limitation  over  of  the  estate, 
on  a  certain  event,  and  a  condition  working  a  forfeiture;  but 
the  distinction  does  not  seem  to  be  supported.  The  great  prin- 
ciple^is,  that  equity  "  will  not  assist  in  the  recovery  of  a  penalty 
or  forfeiture,  when  the  plaintiff  may  proceed  at  law  to  recover 
it.''  It  vnll  only  stay  a  party  from  making  waste,  until  it  be 
seen  whether  he  has  anyright  to  do  so.  This  was  said  by  Lord 
Ch.  B.  Oomyns,  in  Jones  v.  Meredith,  2  Oom.  B.  671;  and  the 
rule  has  been  again  and  again  repeated,  and  is  the  common 
language  of  the  books,  that  in  no  case  (unless  under  extraordi- 
nary circumstances)  will  a  forfeiture,  or  the  divesting  of  an 
estate,  be  assisted  in  a  court  of  equity:  8  P.  Wms.  286;  1  Yem. 
60;  1  Eq.  Ca.  Abr.  p.  181,  pi.  9,  p.  77,  pi.  16. 
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The  court  has  sometimes  restrained  a  j  arty  from  the  exerciae 
of  a  right  in  a  particular  manner,  and  contraxy  to  an  express 
covenant;  but  this  was  held  to  be  in  the  natore  of  a  specific 
performance,  and  was  consistent  with  the  ordinary  and  legiti- 
mate enjoyment  of  the  subject.  This  was  the  case  in  Barrel  t. 
Blagrave,  6  Tes.  555;  6  Id.  104;  but  in  none  of  the  cases  which 
I  have  looked  into,  do  I  find  any  assistance  lent  to  a  plaintiff  to 
enable  him  to  recover  at  law,  property  alleged  to  be  divested 
upon  the  breach  of  a  condition  subsequent.  I  am  persuaded 
there  is  no  such  case,  and  especi|y||r  if  the  condition  be  severe 
in  its  nature,  and  partaking  of  the  spirit  and  character,  if  it 
does  not  of  the  name,  of  a  penalty  or  forfeiture.  In  this  case, 
considering  the  great  and  expensive  establishments  connected 
with  the  enjoyment  of  the  defendant's  privilege,  and  immediate 
restraint  upon  its  enjoyment  would  be  attended  with  very  injuri- 
ous consequences;  and  I  think  there  was  much  discretion  and 
good  sense  in  the  observation  of  the  lord  keeper  in  HUU  v. 
UniversUy  of  Oxford,  1  Vem.  275,  when  he  denied  a  similar 
motion  for  an  injunction.  He  said  that,  **  if  the  right  should 
be  found  for  the  defendants,  they  would  receive  a  prejudice  fay 
the  injunction  which  he  could  not  compensate." 

Motion  denied. 


NouRSE  V.  Prime. 

(4JOBn.CH.480.] 

Bsoksr's  LiABiLiTr  roB  Sbabbs  as  Sscubitt.— The  dfifandaats  htiag 
broken,  received  in  the  course  of  their  bnanen,  a  oertain  niunber  of 
•hAres  of  stock  to  hold  as  collateral  for  the  payment  of  a  note  given  them 
by  the  plaintiff,  with  an  agreement  that  they  shoold  be  at  liberty,  in 
case  the  note  was  not  paid  when  due,  to  sell  the  stock  at  once,  crediting 
the  plaintiff  with  any  sorplns,  and  holding  him  liable  for  any  deficiency. 
The  shares  of  the  plaintiff  were  not  marked  or  identified  as  his  special 
property,  but  were  blended  with  other  shares  of  the  same  stock  belonging 
to  the  defendants.  It  was  held  that  as  the  defendants  at  all  times  since 
secoring  the  note,  were  possessed  of  shares  standing  in  their  names,  and 
nnder  their  absolute  and  rightfnl  control,  and  subject  to  no  contract,  to 
an  amount  far  exceeding  the  number  of  shares  deposited  by  plaintifl^  and 
were  ready  and  able  at  any  time,  to  transfer  the  shares  of  the  plaintiff  on 
payment  of  the  note,  they  were  not  bound  to  account  to  the  plaintiff  for 
his  stock,  at  the  highest  price,  at  which  the  shares  were  sold  by  them  at 
any  time  during  that  period;  but  that  the  like  number  of  shares  held  by 
the  defendants  when  the  note  became  due,  were  to  be  considered  the 
shares  of  the  plaintiff^  which  the  defendants  could  selL 

Biix  in  equity  for  a  discovery  aud  to  recover  the  highest 
market  value  of  four  hundred  and  thirty  shares  of  United 
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States  bank  stock.  It  appealed  that  the  plainti£F,  Nourse,  had 
deposited  with  the  defendants,  stock  and  exchange  brokers,  the 
number  of  shares  mentioned  in  the  bill,  which  it  was  agreed,  in 
Pebruaxy,  1818,  thej  were  to  hold  as  security  for  the  payment 
of  plaintiff's  note,  maturing  in  Januaiy,  1819;  and  that  in  case 
the  note  was  not  paid  at  that  time,  to  make  immediate  sale  of 
the  stock,  and  account  to  the  plaintiff  for  any  surplus,  or 
hold  him  responsible  for  the  deficiency.  The  note  was  not  paid 
at  maturity,  and  the  defendants  sold  the  stock  at  its  then  de-^ 
preciated  value,  and  brought  an  action  at  law  against  plaintiff 
for  the  deficiency.  The  bill  prayed  a  discovery,  and  that  the 
sale  be  declared  null  and  void,  and  for  an  injunction  to  restrain 
the  action  at  law.  The  stock  left  with  defendants  was  not' 
identified.  The  answer  denied  that  defendants  ever  did  sell, 
pledge,  or  otherwise  dispose  of  the  whole  or  any  part  of  the 
four  hundred  and  thirty  shares;  but  that  all  times  during  the 
year  1818,  they  were  possessed  of  stock  to  amount  far  exceed- 
ing four  hundred  and  thirty  shares,  nor  was  there  any  time 
during  that  year,  when  they  could  not  have  been  ready  and  able* 
to  pay  over  to  the  plaintiff  four  hundred  and  thirty  shares,  on 
the  payment  of  his  note. 

Motion  to  dissolve  the  injunction. 

Bariaon  and  WeUa^  for  the  defendants. 

T.  A,  Emmets  cofntra. 

Kent,  Chancellor.  As  all  the  equity  of  the  bill  sustaining  the 
injunction  is  fully  denied  in  the  answer,  the  motion  to  dissolve 
the  injunction  ought  to  be  granted. 

The  contract  upon  which  this  suit  arises  was  reduced  to  writh- 
ing, and  is  contained  in  the  receipt  or  acknowledgment  given 
by  the  defendants  and  accepted  by  the  plaintiff.  It  precludes 
all  misunderstanding  and  uncertainty,  by  the  full  and  precise 
terms  in  which  the  agreement  is  declared.  The  defendants  ac- 
knowledge, that  they  "  bold  four  hundred  and  thirty  shares  of 
United  States  bank  stock,  as  collateral  security  for  the  payment 
<of  the  note,  etc.,  and  that,  on  payment  of  the  note  and  interest, 
they  engage  to  re-transfer  the  said  four  hundred  and  thirty 
shares  to  the  plaintiff,  or  his  order,  accounting  with  him  for  the 
•dividends  that  shall  become  payable  on  the  same;  and  in  case 
the  note  and  interest  were  not  duly  paid,  they  were  at  liberty 
to  make  an  immediate  sale  of  the  shares,  accounting  with  him 
lor  any  surplus,  and  holding  themselves  responsible  for  any  de- 
£ciency."    As  the  defendants,  at  the  time,  carried  on  the  bud- 
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ness  of  stock  and  exchange  broken,  and  as  the  plaintiff  dealt 
with  them  in  that  capacity,  he  should  have  caused  the  shares  to 
have  been  identified,  if  he  intended  that  they  should  have  beea 
kept  distinct  and  separate  from  the  mass  of  stock  in  which  the  de- 
fendants dealt.  The  shares  in  question  were  not  defined  and 
designated,  so  as  to  be  distinguished  from  other  bank  shares  in 
the  same  bank;  and  if  the  defendants  had  always,  in  their  poe* 
session  and  names,  and  under  their  control,  shares  to  that 
amount,  during  the  whole  time  of  credit  giTen  by  the  note,  and 
were  ready,  able  and  willing  at  all  times  to  account  to  the 
plaintiff  for  that  number  of  shares  and  the  dividends  arising 
thereon,  whenever  he  entitled  himself  to  such  an  account,  it  is 
all  that  he  could  ask  under  the  contract.  The  answer  is  ex* 
plicit  on  this  point,  and  while  it  admits  that  the  shares  in  ques- 
tion constituted  part  of  one  indiBcriminate  mass  or  fund  of  stock 
placed  in  their  names  and  subject  to  their  control,  and  fron^ 
which  they  from  time  to  time  made  such  transfers  and  appropria* 
tions  as  the  exigencies  of  their  business  and  engagements  re- 
quire; yet  it  avers,  that  there  was  no  time  during  the  year  1818- 
in  which  they  were  not  possessed  of  shares  standing  in  their  own^ 
names,  at  their  absolute  and  rightful  control,  subject  to  no  con* 
tract  of  sale,  to  an  amount  far  exceeding  the  shares  deposited 
by  the  plaintiff;  nor  was  there  any  moment  at  which  they  would 
not  have  been  ready,  and  willing  and  able,  and  rightfully  able, 
without  any  breach  of  trust  to  others,  to  have  transferred  the- 
said  shares  to  the  plaintiff  upon  payment  of  this  note. 

What  color  of  equity,  then,  has  the  plaintiff  to  call  on  the 
defendants  to  account  for  the  sale  of  the  like  amount  of  shares 
at  the  highest  price  obtained  during  that  year  ?  Nothing  could 
be  more  unreasonable  or  unjust.  The  defendants  were  not 
bound  to  separate  four  hundred  and  thirty  shares  from  the 
common  stock,  and  mark  or  otherwise  designate  them  as  the 
separate  property  of  the  plaintiff;  inasmuch  as  the  plaintiff 
had  left  the  shares  undefined,  and  was  content  to  take  from  the 
defendants  a  certificate  to  return  generally  ''  four  hundred  and 
thirty  shares  of  United  States  bank  stock."  It  is  sufficient  un- 
der this  contract  that  the  defendants  always  had  the  requisite 
quantity  of  shares  on  hand,  and  the  law  will  presume  that  the 
shares  so  on  hand,  from  time  to  time  were  the  shares  deposited, 
because  the  parties  have  not  reduced  the  shares  to  any  more 
certainty.  We  must  take  the  contract  as  we  find  it,  and  are  not 
bound  to  enter  into  a  labyrinth  of  inquiry  and  accounts  to  se^ 
if  we  can  not  mend  it. 
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The  plaintiff  has  no  right  to  call  for  an  accoont  of  the  profits 
made  on  a  like  namber  of  ahares,  when  the  defendants  always 
had  a  sufficient  quantity  to  comply  with  the  contract^  and  when 
the  plaintiff  is  not  able  to  point  oat  which  were  his  shares. 

Pothier,  in  one  of  his  plain  and  familiar  illustrations,  sap- 
poses  the  case  of  a  quantity  of  wheat  deposited  with  another, 
and  in  a  season  of  scarcity  the  magistrate  compels  the  bailee  or 
creditor  to  bring  that  wheat  to  market  and  sell  it;  he  is  then 
responsible  for  the  price  of  it,  which  becomes  a  substitute  for 
the  pledge  in  specie.  This  is  obviously  just  and  true;  but  let 
us  suppose  that  A.  had  acknowledged  that  he  had  one  hundred 
bushels  of  wheat  received  into  his  possession  belonging  to  B. , 
and  which  he  held  as  a  collateral  security,  and  that  the  wheat 
had  been  mixed,  and  constituted  a  part  of  one  promiscuous 
heap  of  one  thousand  bushels,  in  which  A.  was  constantly  traf- 
ficking, and  that  all  this  was  in  the  view  and  knowledge  of  the 
parties  at  the  time;  would  not  A.  have  a  right  to  continue  buy- 
ing and  selling  wheat,  and  be  making  constant  additions  to, 
and  constant  subtractions  from,  that  heap,  without  being 
chargeable  with  selling  the  wheat  of  B.,  so  long  as  he  always 
had  at  least  one  hundred  bushels  of  like  quality  in  his  granary, 
subject  to  his  disposition  and  control,  and  ready  for  B.  when- 
ever he  had  a  right  to  demand  it  ?  Most  certainly ;  and  if  a  per- 
ion  will  suffer  his  property  to  go  into  a  common  mass  in  this 
9iray,  without  having  put  a  mark  upon  it,  by  which  it  can  be 
identified,  he  clearly  has  no  right  to  ask  anything  more  than 
4hat  the  quantity  he  put  in  should  always  be  there  and  ready 
for  him.  By  just  fiction  of  law  that  residuum  shall  be  pre- 
sumed to  be  the  portion  that  he  put  in;  it  may  as  well  be  that  as 
any  other  portion  of  the  heap,  and  he  has  no  right  or  means  to 
gainsay  it. 

Injunction  dissolved. 

Am.  nao.  Vol.  vm- 


OASES 

or 


SUPREME  COURT 


NBW.  JBBSBY. 


Den  v.  Johnson. 

Mainva  or  '^Souxd  jlhd  Dnposoro  Mind."— The  tenii%  **wiiiidaiiddi» 
podog  Bdnd  and  momoiy,"  stand  opptmoA  not  only  to  idiooj  and  famaoj, 
but  to  all  dnangeniait  of  mind  oooaaionod  by  melancholy,  grief,  eonoir, 
miafortone,  aiolmeai  or  diaeaae;  bat  every  diaoompoeore  of  the  mind  by 
theae  oanaea,  wiU  not  lender  one  inoapable  of  making  a  will;  it  moat  be 
aooh  a  diaoompoanre  aa  deprivea  him  of  the  rational  faooltiea  '^"-"~^  to 


Kur  Tbul  0nNnED  wmmn  Vxbdxct  SAixsrAoiOBT.-- Where  the  eaae  tuna 
npon  the  opiniona  entertained  of  the  teatamentary  capaeityof  n  testator, 
and  the  oourt  ia  perfectly  aatiafied  with  the  Teidict^  it  ia  aoldom  that  n 
new  trial  will  be  granted. 

EraoncDiT.  The  lessor  of  the  plaintiff  claimed  two  thirds  of 
tbe  luremises  in  qaestion,  under  the  statute  of  descents,  as 
brother  of  Susannah  Bailey,  who,  it  was  admitted,  was  seised 
thereof  during  her  life-time.  The  defendant,  to  show  title  out 
of  the  plaintiff,  gave  in  evidence  a  will  executed  by  Susannah 
Bailey,  l^  which  the  whole  of  the  property  was  devised  to  the 
johildren  of  a  deceased  sister.  The  validity  of  the  will  was  the 
jnatter  of  controversy  in  this  case.  The  plaintiff  sought  to  im- 
ipeach  the  same  on  the  ground  of  imposition  and  incapacity  to 
exercise  a  sound  and  disposing  mind  at  the  time  of  her  last 
illness,  when  the  will  was  made. 

From  the  report  of  the  case  by  the  chief  justice,  before  whom 
the  cause  was  heard,  it  appeared  that:  **  It  was  stated  to  the 
juxy,  in  the  chazge,  that  in  examination  of  wills,  the  sanity  or 
insanity  of  the  testators  was  always  a  question  of  fact  to  be 
decided  by  the  juxy;  to  be  decided  by  them  upon  the  whole 
evidence  according  to  the  plain  principles  of  common  sense» 
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tmembomssed  by  iechnioal  langaage  or  tmintelligible  roles; 
that  after  probate,  the  sanity  of  the  testator  was  always  to  be 
presumed  in  favor  of  the  will;  the  insaniiy  always  to  be  proved 
1^  him  that  alleges  it;  that  the  terms  **  sound  and  disposing 
mind  and  memoiy/'  so  commonly  nsed  on  this  subject,  stand 
opposed  not  only  to  idiocy  and  lunacy,  but  to  all  derangement 
of  mind,  occasioned  by  melancholy,  grief,  sorrow,  misfortune, 
sickness  or  disease;  that  it  is  true  that  every  discomposure  of 
the  mind,  by  these  causes,  will  not  render  one  incapable  of 
making  a  will,  it  must  be  such  a  discomposure,  such  a  derange- 
ment, as  deprives  him  of  the  rational  faculties  common  to  man; 
that  '*  sound  '*  signifies  whole,  unbroken,  unimpaired,  unshat- 
tered,  by  disease  or  otherwise;  that  a  ''disposing  mind  and 
memory "  is  a  mind  and  memory  which  have  the  capacity  of 
recollecting,  discerning  and  feeling  the  relations,  connections 
■and  obligations  of  family  and  blood;  that  though  it  had  been 
4Bometimes  said,  as  had  been  stated  from  the  books,  that  if  one 
•count  ten,  tell  his  name,  say  the  day  of  the  week,  or  even  ask 
for  food,  it  is  a  sufficient  evidence  of  a  disposing  mind,  yet  such 
eayings,  though  they  show  that  wills  are  not  lightly  to  be  set 
aside  on  suggestions  of  incapacity,  can  and  ought  to  have  but 
little  weight  with  rational  men,  investigating  the  truth  upon 
their  oaths,  that  if  upon  the  whole  they  should  be  of  opinion 
that  the  mental  powers  of  the  testatrix  were  so  far  enfeebled 
And  broken,  as  that  she  could  not  make  a  discreet  disposition  of 
her  affairs  herself,  and  that  the  will  in  question  was  devised  by 
other  persons,  and  only  assented  to  by  her  upon  being  asked, 
without  the  power  of  understanding  it,  then  they  ought  to  find 
for  the  plaintiff. 

'*  Again,  it  was  stated  that  though  they  should  find  that  the 
testatrix  did  possess  her  mind,  in  such  a  degree  that  she  might 
have  made  a  rational  disposition  of  her  affairs,  yet  if  they  should 
be  of  opinion,  from  the  whole  evidence,  that  the  will  was  writ- 
ten without  any  consultation  with,  or  direction  from  her,  and 
that  from  her  great  weakness  and  debility  she  was  unable  to 
read  the  same,  as  the  plaintiff  had  alleged,  then  it  was  incum- 
bent on  the  defendant  to  prove  that  it  had  been  fairly  read  or 
fully  explained  to  her,  for  without  that,  though  it  might  be  her 
will  in  form,  it  could  not  be  so  in  fact  and  in  truth,  and  this 
rule  ought  to  be  insisted  on  in  this  case  particularly,  because 
Purdy,  one  of  the  executors  and  devisees  in  the  will  named,  ex- 
pressly prohibited  the  testamentary  witnesses  from  reading  the 
aame  to  the  testatrix  before  she  signed  it;  if,  therefore,  undei 
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such  oircumBtanoeSy  the  defendant  had  failed  in  each  pro6f ,  the 
jury  ought  to  find  for  the  plaintiff.  But  that  when  it  was  said 
the  reading  or  explanation  of  this  will  ought  to  be  proved,  it 
was  not  intended  that  this  proof  must  necessarily  be  direct  and 
positive,  it  might  also  be  proved  by  such  drcumstanoes  as 
would  satLsfy  the  minds  of  judicious  and  rational  men  that  it 
has  been,  and  that  in  this  case,  the  jurors  were  to  be  the  sole 
judges. 

''  But  that  if,  on  the  other  hand,  they  should  be  of  opinion 
that  the  testatrix,  at  the  time  of  signing,  so  far  possessed  her 
rational  powers  as  to  be  able  to  dispose  discreetly,  and  even  in 
such  a  state  as  to  be  able  to  read  understandingly,  then  proof 
that  she  actuaUy  did  read  the  will,  or  had  it  read  or  explained 
to  her  was  not  necessary,  but  it  was  to  be  presumed,  as  in  all 
other  cases,  and  if  she  had  not  read  it  it  was  her  own  fault." 

The  jury  returned  a  verdict  for  the  plaintiff,  with  which  the 
chief  justice  expressed  himself  to  be  ''  perfectly  satisfied."  The 
case  caine  before  the  court  on  a  motion  to  set  aside  the  yeidict. 


HartMower  A  Halsey^  tor  the  defendant  in  support  of  the  mo* 
tion. 

AUomey-general,  contra. 

BossELL,  J.  In  this  action  the  defense  set  up  hy  the  defend- 
ant was  the  will  of  Susannah  Bailey,  devising  the  premises  in 
question  to  the  four  children  of  a  deceased  sister;  and  the  validity 
of  this  will  was  the  whole  matter  in  controversy.  The  plaintiff 
alleging  that  the  testator,  at  the  time  of  signing  that  will,  such 
was  the  violence  of  her  disease,  that  the  hand  of  death  was 
heavy  on  her  and  rendered  her  incapable  of  exercising  a  sound 
and  disposing  mind;  that  the  supposed  will  had  been  written  by 
the  defendant  and  one  Joseph  Purdy,  in  the  kitchen,  according 
to  the  contrivance  of  their  own  minds,  and  without  any  consult- 
ation with  the  testatrix,  who  had  never  read  the  will,  was  in- 
capable of  doing  so,  and  that  it  had  never  been  read  to  her. 
To  establish  these  facts  the  plaintiff  called  a  number  of  wit- 
nesses who  were  present  at  the  time  of  the  execution  of  the 
supposed  will,  and  during  the  time  of  her  extreme  illness.  The 
chief  justice  charged  the  jury  who  found  a  verdict  for  the  plaint- 
iff, with  which  he  declared  himself  perfectly  satisfied. 

To  this  charge  of  the  chief  justice  exceptions  are  taken,  and 
this  motion  for  a  new  trial  made.  On  examining  the  charge  of 
the  chief  justice  it  appears  to  me  to  be  substantially  consistent 
with  the  law  and  the  fact.    It  is  true  that  some  authorities  say 
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that  if  a  man  is  so  witless  that  he  cannot  number  twenty,  tell 
his  own  age,  nor  know  his  father  or  mother,  he  cannot  make  a 
testament.  Yet  this,  I  apprehend,  is  only  patting  an  extreme 
ease,  merely  to  show  that  wills  are  not  lightly  to  be  set  aside 
for  incapacity  of  the  testator,  though  he  might  rather  incline  to 
the  weak  or  foolish  amongst  men;  for  the  same  author  continues, 
*'  it  is  requisite  that  the  testator,  when  he  makes  his  will,  should 
be  of  sound  memory  and  competent  understanding  to  dispose  of 
his  estate  with  reason:"  Lovelass,  189, 140;  so  in  141, 142.  The 
mere  acknowledging  of  a  writing  by  a  blind  man  that  it  is  his 
will,  is  not  sufficient  unless  there  be  satisfactory  proof  that  the 
will  had  been  read  OTer  to  him.  The  same  precautions  are 
requisite  in  the  case  of  persons  who  cannot  read,  or  who,  by 
sickness,  are  incapacitated  to  read  the  will  at  the  time. 

In  this  case  there  was  also  an  allegation  of  fraud  in  imposing 
a  will  contrived  by  others  on  the  testatrix*  The  whole  proof 
was  before  the  jury;  on  this  proof,  under  the  charge  of  the 
court,  they  found  a  verdict  for  the  plaintiff,  wiUi  which  the 
judge  has  declared  himself  perfecUy  satisfied.  And  I  see  no 
sufficient  reason  for  disturbing  the  yerdict. 

SouTHABD,  J.  Two  rcasous  have  been  principally  relied  on 
for  setting  aside  this  yerdict:  misdirection  of  the  court  in  mat- 
ter of  law,  and  error  in  the  jury  in  matter  of  fact,  upon  the 
weight  of  evidence.  The  objection  to  the  charge  of  the  court 
applies  to  that  part  in  which  the  judge  explained  the  words 
*'  sound  and  disposing  mind  and  memory,"  but  principally  to 
the  definition  of  the  word  sound.  The  cause  seemed  to  turn 
upon  the  proper  construction  and  application  of  those  words, 
and  therefore  a  minute  explanation  of  their  meaning  was  given. 
In  forming  our  opinion  of  this  reason,  it  is  fair  as  well  as  safe, 
to  look  through  the  whole  charge,  at  least  so  much  of  it  as  re- 
lates to  these  terms;  its  correctness  is  to  be  determined  by  the 
whole  taken  together. 

The  chief  justice  first  explained  to  the  jury  the  meaning  and 
import  of  the  word  sound,  by  itself;  he  then  tells  them  that  "  a 
disposing  mind  and  memory  is  a  mind  and  memory  where  the 
capacity  of  recollecting,  discerning  and  feeling  the  relations, 
connections  and  obligations  of  family  and  blood."  And  these 
definitions  I  take  to  be  accurately  true.  After  explaining  the 
separate  meaning  of  the  words  in  the  passage,  he  coxmects  them 
together,  and  giving  their  united  result,  he  adds,  "  If,  upon 
the  whole,  the  jury  should  be  of  opinion  that  the  mental  powers 
of  the  testatrix  were  so  far  enfeebled  and  broken  as  that  she 
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ccmid  not  make  a  discreet  disposition  of  her  afihirs  herself »  and 
that  the  will  in  question  was  devised  by  other  persons,  and  only 
assented  to  by  her  on  being  asked,  without  the  power  of  under- 
standing it,  then  they  ought  to  find  for  the  plaintiff."  A  result 
more  true  ooald  not  have  been  given;  a  result  more  fayorable 
to  the  defendant  ought  not  to  hare  been  desired.  Should  it 
then  even  be  admitted  that  in  describing  the  force  of  the  word 
**  sound''  by  itself,  too  strong  a  language  has  been  used,  stilll 
do  not  peroeiTO  that  it  affords  good  cause  for  a  new  trial.  The 
definition  of  the  testamentaiy  capadly  taken  together  is  dear,, 
explicit  and  true. 

In  encountering  the  second  reason,  the  counsel  for  the  de- 
fendant have  no  ordinary  task  to  perform.  It  is*  common  and 
proper  to  set  aside  a  verdict  which  is  clearly  and  conclusively 
against  the  weight  of  the  evidence,  and  with  which  the  court 
who  tried  the  cause  is  dissatisfied.  But  where  the  case  turns  on 
the  opinion  which  shall  be  entertained  of  the  testamentary  ca* 
pacity,  and  the  court  is  perfectly  satisfied  with  the  verdict,  it  is 
seldom — perhaps  never  found — that  a  new  trial  is  granted;  and 
such  is  the  present  case.  The  case  presented  by  the  chief  jus- 
tice  furnishes  no  proof  that  the  jury  has  erred;  and  if  we  de- 
part from  his  state  of  the  facts,  and  look  into  the  evidence,  as 
agreed  upon  by  the  parties,  the  proof  is  not  increased.  The 
counsel  for  the  defendant  have  stated  several  points^  on  which 
they  supposed  that  there  had  been  either  a  great  misapprehen- 
sion, or  a  disregard  of  the  evidence;  but  it  is  to  be  remarked 
that  on  each  of  these  points  there  was  a  contradiction  between 
the  witnesses.  In  such  circumstances  much,  nay,  everything^ 
must  have  depended  on  the  character  and  credulity  of  tiie  wit* 
nesses,  and  on  those  matters  of  which  the  jury  were  the  com- 
petent and  proper  judges.  I  am  not,  therefore,  prepared  to  say 
that  I  find  cause  for  a  new  trial. 

Bt  Ooubt.    Let  the  rule  be  discharged. 


The  definition  of  testamentary  capacity  here  laid  down  received  an  esami- 
nation  and  explanation  in  Sloan  v.  MaxweU^  2  Gr.  Oh.  fi63»  668^  the  ooart 
■aying:  "  The  ezpoaition  which  waa  read  and  urged  upon  na  at  the  aigomflni 
from  Dt^  V.  Johnton^  2  Sonth.  464»  ia  not  aatiafactoiy.  '  Soond  aignifiaa 
whole,  unbroken,  nnimpaired,  unahattered  by  diaeaae,  or  otherwise.'  If  so^ 
a  will  can  only  be  made  in  the  spring,  or,  at  the  latest^  in  the  snmmer,  never 
in  the  antumn  of  life.  Kor,  indeed,  does  this  passage^  taken  by  its^,  and 
without  the  explanationa  and  qualificationa  contained  in  the  charge  of  which 
it  lonned  a  psrt^  properly  convey  the  meaning  of  the  judge  who  used  it. 
Por  he  says:  'It  ia  true  that  eveiy  diwompoaure  of  mind  by  these  causes* 
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(meUmoholy,  grief,  sorrow,  miiforiiine,  ucknets,  or  diaeaae)  'win  not  reoder 
one  incapable  of  making  a  will;  it  most  be  Buch  a  disoompoaore,  toch  a 
derangement,  as  deprives  him  of  the  rational  faenltiea  oommon  to  man.' 
And  again  he  says:  'If,  upon  the  whole,  the  jury  should  be  of  opinion  that 
the  mental  powers  of  the  testator  were  so  far  enfeebled  or  broken  as  that  she 
eoold  not  make  a  discreet  disposition  of  her  affairs  herself,  and  that  the  wiH 
in  qneetion  was  devised  by  other  persons,  and  only  assented  to  by  her  npon 
being  asked,  without  the  power  of  understanding  it^  then  they  ought  to  find* 
against  the  will.  And  again:  'A  disposing  mind  and  memoi^  it  a  mind  and 
memory  which  have  the  capacity  of  recollecting^  discerning,  and  feeling  the 
relations,  oonnectionB,  and  obligations  of  family  and  blood.'  From  the  opin- 
ions delivered  by  the  judges  in  their  review  of  the  charge,  it  is  obvious  they 
do  not  sanction  or  approve  the  unqualified  exposition  of  the  term  'sound.* 
One  of  them  said:  '  like  charge  was  subetantiidly  consistent  with  the  law.* 
The  other  said  its  correctness  was  to  be  determined  by  the  whole  taken 
together,  and  that,  so  taken,  the  definition  of  testamentaiy  capacity  wa« 
true,  though  it  should  be  admitted,  in  describing  the  force  of  the  word  sound 
by  itself,  too  strong  language  had  been  used." 


Van  Doren  v.  Everitt. 

Imuol  bt  Ouabbxaxt.— a  guardian  appointed  by  the  court  haa  not  a  naked 
anthcrity  merely,  but  an  interest  in  the  land  of  hia  ward,  and  be  may 
make  loasss  thereot  If  such  lease  is  for  a  term  looger  than  the  guar- 
dianahipk  it  ia  not  absolutely  void  upon  the  infant's  coming  of  age,  but 
voidable  only. 

Kotbt  job  WAT-oonro  CB0P8.^After  the  expiration  of  his  term,  a  tenant 
has  the  right  to  enter,  cut^  and  cany  away  his  way-going  orop%  that  ii^ 
all  the  grain  which  he  had  sown,  but  which  was  not  ripe  at  the  termi- 
nation of  the  lease,  unless  there  be  an  agreement  to  the  contrary. 

Tbb8PA88.  It  appeared  on  the  trial  that  Benjamin  Donghiyy 
as  guardian  of  Thomas  S.  Everitt  and  his  sister,  on  the  tenth 
of  February,  1818,  made  a  lease  of  their  lands  to  the  plaintifb 
for  the  term  of  two  years  from  the  first  of  April  then  next,  oon* 
taining  special  agreements  for  particular  pririleges  and  dntieB. 
In  July,  1814,  the  defendant  attained  the  age  of  twenty-one 
years,  and  gave  the  plaintifTs  notice,  in  regular  form,  to  quit, 
etc.,  at  the  expiration  of  their  lease  in  1815;  but  they,  notwith- 
stauding,  on  the  last  days  of  March  and  on  the  fixvt  days  of 
April,  1815,  or  perhaps,  partly  on  all  these  days,  sowed  part 
of  the  premises  with  oats,  and,  when  harvest  time  came,  the 
defendant  cut  and  carried  away  the  crop.  A  motion  for  a  non- 
suit was  overruled,  and  a  verdict  found  for  the  plaintiffs  for 
seventy-two  dollars  and  fifty  cents. 

Motion  for  a  new  trial. 
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Ewing,  in  support  of  the  motion. 

Hardenberghf  contra. 

EiBKPATBiGKy  C.  J.  UpoD  this  case,  I  obserre:  1.  A  gnardiaii 
appointed  by  the  orphan's  courts  in  one  of  our  countieB,  under 
the  statute  supplies  the  place  both  of  a  guardian  for  nurture  and 
a  guardian  in  socage  in  the  ancient  law.  Such  guardian  has  not 
only  the  custody  of  the  person ,  bat  also  the  care  of  the  land. 
This  it  is  presumed  will  not  be  questioned.  A  guardian  in 
socage  then,  has  not  only  the  care  of  the  land,  but  also  an  in- 
terest in  it.  He  is  said  to  be  dominua  pro  tempore,  and  to  hare 
the  seisin  of  the  land  una  cum  exitiibu8.  He  may  let  it  for  years, 
and  the  lessee  may  hare  an  efectione  firmce  thereupon.  This  is 
settled  in  the  case  of  Shoplane  t.  Boyderer,  Cro.  Jac.  65,  99. 
Such  guardian  then  not  having  a  bare  authority  only,  but  also 
an  interest  in  the  land,  he  may  make  leases  thereof  as  any  other 
having  interest  may  do;  and  if  he  make  a  lease  to  continue 
beyond  his  guardianship,  it  is  not  absolutely  void  upon  the 
infant  coming  of  age,  but  voidable  only.  And  consequently 
the  infant  may  at  that  time  either  af&nn  the  lease  or  avoid  it,  at 
his  pleasure.  If  he  accept  of  rent,  or  do  any  other  act  or  acts, 
showing  his  assent  thereto,  it  is  construed  to  be  an  aflSrmance. 
In  one  case,  the  infant  after  his  age  saying  to  the  tenant,  "  Ood 
give  you  joy  of  it,"  was  held  enough  to  confirm  the  lease:  Bac. 
Leases,  etc.,  I.  9. 

2.  It  is  readily  admitted  that  according  to  the  strictness  of 
the  ancient  law,  as  laid  down  by  Littleton,  in  section  68,  if  the 
lessee  for  years  or  other  term  certain  had  sown  the  land,  and 
the  term  had  expired  before  the  crop  was  ripe,  he  could  not 
enter  to  reap  it  and  take  it  away.  It  was  said  to  be  lus  own 
folly  to  sow.  But  then,  this  rule,  even  in  England,  admits  of 
exceptions,  arising  from  the  custom  of  the  countiy,  and  such 
custom  too  has  been  adjudged  to  be  good  and  reasonable,  and 
that  whether  the  lease  were  by  deed  or  by  parol  only.  In  this 
state  I  have  always  understood  it  to  be  the  universal  custom 
and  therefore  the  settled  law,  that  the  tenant,  after  the  expira- 
tion of  his  term,  should  have  liberty  to  enter,  cut  and  cany  his 
way-going  crop,  as  it  is  called,  that  is  all  the  grain  whidi  he 
had  sown,  but  which  was  not  then  yet  ripe.  And  what  can 
possibly  be  more  reasonable?  Here  leases  are  usually  from 
year  to  year,  from  April  to  April.  Shall  the  lessee  have  for  his 
year  the  benefit  of  the  spring  crop  only,  and  be  deprived  of  the 
winter  crop,  which  is  by  far  the  most  important? 
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It  may  be  said  that  he  ought  to  guard  himself  by  coTenants. 
It  is  true,  he  may  do  so.  But  still  the  Teiy  essence  of  the  con* 
tract  is  that  he  shall  have  one  year's  course  of  crops.  He  pays 
a  year's  Talue,  he  bestows  a  year's  labor,  he  must  sow  in  its 
season  or  not  at  all,  he  must  eat  in  the  winter  as  well  as  in  the 
summer.  The  very  nature  of  the  thing  shows  that  he  is  to  haTe 
the  successive  cropsof  the  year.  Shall  the  tenant  be  depriyed 
then  of  the  substantial  benefits  of  his  lease,  unless  he  shall 
fortify  himself  with  covenants  of  entzy.  I  have  always  under- 
stood the  universal  custom  of  our  country  to  be  otherwise,  as 
well  as  the  course  of  decisions  in  all  the  courts.  Indeed,  the 
matter  appeared  to  me  to  be  so  well  settled,  that  I  was  surprised 
to  hear  it  even  made  a  question. 

But  besides,  in  this  case  there  is  a  particular  stipulation  con* 
tained  in  the  lease  itself,  ''  that  the  plaintiffs,  in  the  first  year, 
are  to  plant  the  field  next  the  bam,  southward,  and  to  sow  the 
same  with  rye  or  oats,  and  to  sow  the  com  grounds  next  the 
woods  with  oats  and  clover  seed,  and  that  in  the  second  year, 
they  are  to  plant  the  young  orchard  back  of  the  house,  together 
with  the  field  next  adjoining,  westward,  and  sow  the  same  with 
rye  or  oats  or  clover."  The  lease  was  for  two  years,  beginning 
on  the  first  of  April,  1818;  it  is  expressly  stipulated  that 
the  tenants  should  have  the  privilege  of  sowing  two  crops  of 
lye;  the  crop  of  the  last  year  could  not  possibly  be  reaped  be- 
fore the  expiration  of  the  lease;  this  stipulation  of  itself,  there- 
fore, amounts  to  a  covenant  that  they  shall  enter  and  reap  it 
after  that  time,  unless  we  can  suppose  they  were  to  sow  it  for 
the  benefit  of  the  landlord,  and  not  for  their  own;  a  supposition 
too  absurd  to  be  seriously  maintained. 

3.  The  construction  of  the  words  of  the  lease,  which,  it  was 
said,  gave  permission  to  the  tenants,  in  the  second  year,  to  substi- 
tute one  crop  in  the  place  of  another,  that  is,  instead  of  sowing 
tye  in  the  autumn,  to  sow  oats  in  the  following  spring,  could  not 
be  made  with  certainty  and  precision  in  any  other  way  than  by 
referring  them  to  the  course  of  husbandry  and  the  custom 
among  farmers  in  that  particular  part  of  the  country.  It  was 
stoutly  maintained  that  the  sowing  of  the  com  ground  with 
oats,  in  the  second  year,  must  be  intended  a  sowing  with  winter 
oats,  in  the  autunm,  and  not  with  the  common  oats,  in  the 
spring,  when  the  lease  must  have  expired,  or  nearly  so.  This 
winter  oats  was  altogether  a  new  thing  to  me,  but  I  thought  I 
ha4  heard  of  oats  being  sown  in  the  autumn  or  winter,  in  Eng- 
land, and  therefore  did  not  choose  to  decide  the  matter  con- 
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clvaiTely  mjBeU,  but  rather  after  haying  first  stated  the  general 
import  of  Uie  words,  when  applied  to  the  different  positions 
taken  by  theparties,  to  leare  it  to  a  juiy  who  were  perfectly  ao* 
qnainted  with  the  nature  and  saocession  of  crops,  to  apply 
them  according  to  their  subject-matter,  and  by  that  means  to 
find  the  true  meaning  of  the  instrument.  The  meaning  of  the 
words,  simply  considered,  was  clear  enough,  the  state  of  things- 
upon  which  they  were  to  operate  was  the  difficulty,  and  tins 
was  a  matter  of  fact  to  be  proTcd  by  the  evidence,  and  to  be 
found  by  the  juiy.  And  besides  all  this,  as  to  the  substance  of 
the  thing,  it  could  make  no  difference  to  the  landlord  whether 
these  tenants  entered  to  reap  their  crop  of  oats,  or  their  crop  of 
rye. 

Upon  a  review  of  the  whole  matter,  I  am  satisfied  the  law  wa» 
oorrectly  declared,  and  the  Verdict  justly  found.  And  there* 
fore  let  the  rule  to  show  cause  be  set  aside. 

Bossnxiy  J.,  delivered  a  concurring  opinion. 


C.  J.  Ewing;  in  Aiooft  t.  SuUtm^  5  HaL  188,  IM^  oomnflDtiBg  upoD  tli» 
pKineiplA  hero  laid  down,  rfilstive  to  the  power  of  a  goazdiaa,  aaya:  "They 
[<ba  jadges]  meant  to  aay  a  gnaidian  over  fourteen  mi^t  maJce  a  leeee,  not 
void,  as  had  been  imieted  .by  tbe  ooonsel  of  one  of  the  partiei^  bat  whioh 
•hoaJd  oontinae  untQ  the  waxd  amved  at  majority,  and  even  longer,  if  af • 
finned  by  him,  when  of  full  age.  They  did  not  intend  to  aay  a  goardian. 
mder  fourteen  mi^t  make  a  leaee  whioh  ihoald  remain  nnavoidaUe  until 
twenty-one.  Of  aaoh  a  leaee,  they  had  no  ooeaaion  directly  to  speak.  They 
do,  however,  distinotly  reoogniae  a  general  principle,  and  it  le  in  tmth,  the- 
pnusiple  estaUiahed  by  the  caae^  that  a  leaae  made  by  a  gnaidian,  eztand* 
lag  beyond  the  period  of  gnardianahip»  u  voidable  by  him  who  is  then  en-- 
titied  to  the  charge,  control  and  management  of  the  eatate." 

For  an  instmotive  deoiiion  aa  to  way^going  cropa,  aee  the  oaae  d  JBmdrkk' 
aon  V.  /«ftM,  Saac.  563,  670l 


Nixon  v.  Yanhisb. 

[aSoonuaD,49!L] 
PkomsB  WKXET  ▲  QxjARAsrr. — ^A  promiae  to  indemnify  the  plaintiff  fRM» 


all  oceta  and  damagea,  by  reason  of  any  suits  brought  against  him  on  ao» 
count  of  certain  goods  in  hia  possession  seised  in  execution,  and  aUeged 
to  belong  to  the  defendant,  is  a  promise  to  answer  for  the  default  of  an- 
other; and  to  be  binding,  must  be  reduced  to  writing. 
KoBAL  OsuGAnoir — ^Insuviicixnt  CoKamsBATioN. — ^A  promise  by  a  aon  t» 
indemnify  a  constable  in  the  sale  of  goods  levied  on  aa  the  pwipeKy  of 
the  promiaor'a  father,  is  not  founded  on  such  a  nunal  obUgtUkm  aa  will 
a  sufficient  consideration  for  the  promiae. 
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GxBnoBiLBX.    The  opinion  Btates  the  om6. 
WaU,  for  the  plaintift 
B.  8iockUm,jun.^  contra. 

SoDTHABiiy  J.  This  was  an  action  of  debt  brought  by  Yan- 
hise  against  Nixon,  and  the  state  of  demand  set  out  the  follow* 
ing  case:  Vanhise  became  bound  in  writing  on  sixteenth  Sep- 
tember,  1816,  to  Tilton  Pearoe,  a  constable,  for  the  deliTciy  to 
him  of  certain  goods  taken  in  execution  as  the  property  of  Sam- 
uel Nixon,  father  of  Levi  (the  plaintiff  in  error).  Levi  Nixon 
claimed  the  goods  as  his  own  property,  and  prerented  Yanhise 
from  delivering  them  to  the  constable,  in  consequence  of  which 
the  constable  sued  Yanhise,  and  recorered  judgment  against 
him.  Levi  Nixon  became  the  security  of  Yanliise  in  a  certiorari 
bond,  and  the  judgment  was  reversed  by  the  supreme  court. 
At  the  time  Levi  Nixon  signed  the  certiorari  bond,  and  at  sub- 
sequent times  he  undertook  and  promised  Yanhise  that  he 
would  indemnify  and  save  him  from,  and  pay  all  costs  and  dam- 
ages to  which  he  had  already  or  should  thereafter  be  put  by 
any  suit  or  suits  brought  against  him  by  the  constable  on  thia 
account.  The  constable  afterward,  thirteenth  December,  1817, 
obtained  judgment  against  Yanhise  for  forty-four  dollars  and 
thiriy-scTen  cents  damages,  and  seven  dollars  and  fifty-seven 
cents  costs,  in  all  fifty-one  dollars  and  eighty-seven  cents. 

Levi  Nixon  refused  to  pay  these  costs  and  damages,  and 
Yanhise  brought  this  suit,  etc.  There  was  a  hearing  in  the 
absence  of  the  defendant,  and  judgment  for  fifty-two  dollars 
and  thirty-seven  cents,  with  costs.  At  the  trial,  two  vritnesses 
swore  that  they  had  heard  '*  the  parties  in  the  presence  of  each 
other,  repeat  the  contract  substantially  as  set  forth  in  the  state 
of  demand,''  and  that  Nixon  had  paid  Yanhise  **  one  dollar  for 
that  purpose,  promising  to  pay  him  such  further  sums  from 
time  to  time  as  should  be  wanting,  or  he  should  be  obliged  to 
pay  in  consequence  of  said  agreement.''  But  no  evidence  of 
any  kind  was  given  of  any  written  contract  between  the  par- 
ties. 

The  counsel  for  the  plaintiff  in  certiorari  objects  to  this  state 
of  demand,  that  it  is  vague  and  uncertain;  and  is  founded  on  a 
parol  contract  to  answer  for  the  debt,  default,  or  miscarriage 
of  another,  and  therefore  illegal.  Let  us  look  at  it.  Yanhise, 
without  any  promise  or  consideration  passing  from  Nixon  to 
him,  or  moving  him  thereto,  had  entered  into  a  written  con- 
tract to  the  constable,  which  he  was  unable  to  perform.  His 
failure  subjected  him  to  suit  and  judgment. 
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After  this  had  been  done,  after  the  contract  had  been  made, 
broken,  and  the  breach  punished,  a  third  person  comes  forward 
and  promises  to  pay  the  damages.  Is  this  promise  1^^  and 
binding?  Why  was  it  made?  Did  any  consideration  justify 
it?  I  see  none.  Was  there  any  obligation  on  the  pariy  prom- 
ising to  bear  these  damages  ?  None  is  shown.  The  act  was  the 
act  oJF  Yanhise;  the  contract  was  his,  the  damages  were  laid  on 
him.  Why  should  Nixon  voluntarily  pay  them  ?  The  consider- 
ation was  past;  the  default  was  that  of  another;  the  contract 
should  have  been  in  writing  to  have  made  it  binding. 

This  view  of  the  case  is  certainly  correct,  unless  its  aspect  is 
changed  by  the  considerations  so  ingeniously  pressed  in  argu- 
ment by  the  counsel  for  defendant:  1.  The  contract  by  Yan- 
hise was  to  protect  and  relieve  the  defendant's  father,  and  fur- 
nishes a  moral  obligation  on  the  son  to  save  him  harmless,  which 
is  sufficient  consideration  to  support  the  contract.  But  is  this 
true?  Is  there  such  an  obligation  on  the  son?  I  think  not. 
It  is  not  every  benefit  rendered  in  this  way  to  a  father  which 
furnishes  a  consideration  to  support  a  legal  promise  in  the  son. 
But  if  it  were  so,  the  promise  to  be  binding  ought  to  precede 
the  benefit  and  move  to  its  performance.  This  is  not  so  in  the 
case  before  us.  2.  The  contract  made  by  Yanhise,  which  sub- 
jected him  to  damage,  was  violated  through  the  act  of  Nixon, 
which  prevented  its  performance,  and  therefore  Nixon  coald 
legally  promise  to  pay  the  damages  resulting  from  his  own  act. 
But  the  answer  is  still  true,  that  the  consideration  of  Nixon's 
promise  was  already  past,  and  that  it  was  the  default  of  another. 
Besides,  whatever  interest  Nixon  had  in  the  violation  of  Yan- 
hise's  engagement,  he  had  none  in  the  engagement  itself.  On 
the  contraiy,  it  was  an  undertaking  to  deliver  up  to  the  officer, 
to  be  sold,  goods  which  Nixon  claimed  as  his  own  property;  a 
promise  to  deprive  Nixon  of  his  own  goods. 

I  think  the  judgment  on  such  a  state  of  demand  cannot  be 
supported. 

Judgment  reversed.     

BucRLST  V.  Beabdsleb. 

[9  BounuMD,  870.] 

CoTStsnasBJLTiov  or  QuABAirnr. — ^An  nndertaking  in  writing  to  antwer  lor 
the  debt  of  another,  if  otherwise  binding,  will  not  be  lenderad  void  bj 
the  hat  that  no  oonmderataon  was  expressed  in  the  instnunflnt. 

Obbhobabx.  Beardslee  brought  his  action  against  Buckley, 
alleging,  that  in  consideration  of  plaintiff's  forbearing  to  prose* 
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cute  one  Smith  for  the  space  of  aix  months,  on  a  judgment 
recovered  against  Beardslee  and  Smith,  in  a  certain  action, 
which  judgment  Beardslee  had  paid,  Buckley  promised  in  writ- 
ing to  pay  the  amount  of  the  judgment  to  Beardslee  if  Smith 
should  not  pay  the  same  within  six  months;  and  averred  a  for- 
bearance, and  failure  on  the  part  of  Smith,  to  pay.  The  recov- 
ery in  the  action  against  Beardslee  and  Smith,  and  the  payment 
of  the  judgment  by  the  former,  were  admitted.  The  undertak- 
ing, in  writing,  declared  upon,  and  given  in  evidence,  was  as 
follows: 

'*  Judgment  before  Zebulon  Sutton,  Esq.,  the  eleventh  Jan- 
uaxy,  1811.  Martin  Byerson  and  Matthias  Little  v.  Cornelius 
Smith  and  George  Beardslee;  execution,  sixty-five  dollars;  cost, 
one  dollar  five  cents;  centage,  one  dollar  thirty  cents;  amount, 
sixty-seven  dollars  thirty-five  cents.  I,  Oeorge  Buckley,  of 
FrfUikford,  do  promise  and  engage  to  pay,  or  cause  to  be  paid, 
to  the  said  Oeorge  Beardslee,  the  amount  of  the  above-stated 
execution,  with  cost,  on  the  following  condition,  viz. :  that  if 
the  said  Cornelius  Smith  should  not  pay,  or  cause  to  be  paid, 
the  same  in  six  months  from  this  date,  then  I,  the  said  George, 
will  pay  the  amount  of  the  above-stated  execution,  to  Gteorge 
Beardslee,  or  his  assigns,  without  defalcation  or  discount. 
Witness  my  hand,  this  twenty-fifth  day  of  April,  1811.  Gteorge 
Buckley.    Witness,  present,  Charles  Ingliss.*' 

Verdict  and  judgment  for  the  plain  tiff  for  ninety-three  doUarw 
and  one  cent. 

AUomey-general,  for  plaintiff  in  error,  assigned  the  following 
reasons  for  reversal:  1.  The  state  of  dmnand  contains  no  legal 
cause  of  action,  inasmuch  as  the  contract  therein  stated  is  not 
sufficient  in  law  to  maintain  an  action;  2.  The  agreement  alleged 
and  proved,  is  variant  from  the  state  of  demand;  3.  The  said 
alleged  agreement  is  an  undertaking  to  pay  the  debt  of  another, 
without  any  consideration  appearing  upon  the  said  alleged 
agreement.    This  last  point  was  the  one  principally  relied  on. 

EmxPATBicK,  C.  J.,  and  Bosskix,  J.,  were  of  opinion  that 
none  of  the  reasons  advanced  were  sufficient  for  reversal,  and 
therefore  affirmed  the  judgment. 

SouTHABD,  J.,  delivered  a  dissenting  opinion. 
Judgment  affirmed. 


As  to  the  diversity  of  opinion  among  the  decided  esses  nponthe  question  hen 
raised,  see  the  note  to  Warn  v.  WarUera,  2  Smith's  L.  C.  28delseq.;  see,  also, 
Browne  on  the  Statute  of  Frauds,  sec  891,  oiting  the  principal  case;  and 
£ears  v.  Brink  8  Am.  Dec  470b  <^  >k>^ 


622  Manniho  i;.  Shotwxll.         [New  Jenej, 

Manning  v.  Shotwell. 

p  SoimoD,  584.] 

KonoB  TO  Sim  Fmhoipal.— If  a  mmty  <m  a  bill  give  aotioe  to  tiM  eradilor 
to  nie^  and  after  rait  brought^  the  creditor  diiooiitinaea  and  giTee  fortlNr 
time  to  the  principal,  without  the  couent  of  the  aiuety,  and  rabaaqaentij 
the  principal  fail,  the  rarefy  will  itill  be  bound. 

CxB?noBABi.  The  executors  of  Shotwell  farought  an  action  on 
a  sealed  bill  against  Dnike  and  Manning.  At  the  trial,  after 
plaintiflCs  had  rested  their  case,  the  defendant.  Manning,  offered 
to  proTe  that  he  was  only  a  security  on  the  bill;  that  while 
Drake,  the  principal,  was  in  good  circumstances,  and  after  the 
note  was  due  and  payable,  he.  Manning,  caUedon  the  plaintiflh 
and  told  them  that  he  was  only  security,  and  that  they  must 
prosecute  the  bill,  or  he  would  stand  security  no  longer.  That 
they  did  then  prosecute  the  bill  before  Justice  Yermule,  when 
Drake  applied  to  them  and  offered  to  pay  them  twenty  dollars 
and  give  them  a  new  note,  with  other  security,  payable  in  one 
year;  that  they  receiTed  fifteen  dollars  from  Drake,  and  agreed 
to  giye  further  time;  that  this  was  done  without  the  knowledge 
or  consent  of  Manning;  that  since  that  time,  in  June,  1819, 
Drake  assigned  away  his  properly,  and  stopped  payment;  and 
that  from  the  time  of  discontinuing  the  suit  to  the  time  of 
bringing  the  present  action,  he  paid  debts  to  a  considerable 
amount.  This  evidence  was  overruled,  and  a  verdict  and  judg- 
ment given  against  both  defendants. 

Chetwoodf  for  the  plaintiff  in  error,  relied  upon  People  v.  Jan- 
sm,  7  Johns.  832  [6  Am.  Dec.  275];  and  10  Id.  696. 

EiBKPATBicK,  0.  J.  The  defense  in  this  case,  in  my  opinion, 
is  wholly  insufficient  in  the  law,  and  wholly  unsupported  by 
any  case  or  principle  of  decision  in  New  Jersey*  Therefore,  let 
the  judgment  be  affirmed. 

BossELL,  J.,  was  of  the  same  opinion. 

SouTHABD,  J.,  delivered  a  dissenting  opinion. 

Judgment  affirmed. 

As  to  the  effisot  of  a  notice  to  the  creditor  to  rae^  upon  the  ii|^  of  a 
raxety,  aee  the  note  to  PSettii  v.  Pachard^  7  Am.  Dea  Mi}  we%  alio^  Kw§ 
V.  AUcftDta,  oMte^  416.  The  prindpil  ease  will  be  foond  eq^aiaad  in  iforrto 
CamalCo.  v.   Van  For^  1  Zab.  100^  128. 
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Hendrioks  v.  Mount. 

[a8oonu»,798.] 

Vmawuimkt  Bill  of  Salb  Botdivq.—- Thoagb  a  inuidiilwfc  faQl  of  nlo 
it  void  M  to  erediton,  it  will  be  bindiiig  m  between  the  partiei. 

Ipbk— Who  Mat  Tazx  Adtastaos  of.— A  mere  dcpoeitery  who  hee  no  in- 
tenet  in  the  goods  or  oonoem  in  the  tranaaotion,  oannot  eet  np  the  irand 
in  the  bill  of  sale  in  action  by  the  gnmtee. 

Ebbob  to  ihe  oonunon  pleas.  Mount  and  Crane  declared  in 
'Caee  to  recorer  certain  goods  in  Hendrick's  poeeoesion,  and 
45laimed  under  a  bill  of  sale  from  one  Day.  At  the  trial  the 
plaintifh  released  Day,  and  then  offered  him  as  a  witness.  An 
•objection  to  his  competency  was  OTermled,  and  he  then  testified 
AS  to  the  ciroamstances  under  which  the  bill  of  sale  was  given. 
These  facts  appear  from  the  opinion.  The  defendant  claimed 
that  the  bill  was  fraudulent  as  against  creditors^  and  requested 
a  direction  to  the  jury,  that  this  action  could  not  be  maintained. 
The  judge  left  the  question  of  fraud  io  the  jury,  but  instructed 
ihem  that  as  to  the  defendant,  the  goods  were  only  stored  in 
his  cellar  without  a  claim  of  title  to  them  in  him,  and  that 
whether  the  bill  of  sale  was  or  was  not  fraudulent,  as  to  credi- 
tors,  the  plaintiffs  had  a  right  to  recoTcr  their  Talue  against  the 
defendant. 

Verdict  and  judgment  for  the  plaintiffs. 

Scudder,  for  the  plaintiff  in  error,  contended  that  improper 
testimony  had  been  receiyed,  and  that  the  charge  to  the  jury 
was  erroneous;  urging  that  no  party  to  a  fraudulent  deed  could 
claim  auy  benefit  under  it:  Sanda  ▼.  Oodwiae,  4  Johns.  588  [4 
Am.  Dec.  305];  Oowp.  484. 

AUomey-general,  conira. 

By  Court,  Southabd,  J.  If  I  understand  the  case  correctly, 
Hendricks^  who  was  the  defendant  below,  had  no  claim  of  any 
land  to  a  property,  in  the  goods  for  which  the  action  was 
brought.  Day,  who  once  owned  them,  had  been  indebted  to 
him  about  four  hundred  dollars,  but  had  secured  that  debt,  by 
a  mortgage  on  other  property,  and  had  eventually  paid  the  debt 
by  transferring  that  property,  and  had  received  a  receipt  and 
discharge  in  full.  Hendricks  was,  therefore,  not  a  creditor,  he 
could  not  in  this  action  set  up  the  rights  of  a  creditor  by  way  of 
defense.  The  goods  had  merely  been  left  with  him  for  safe 
keeping,  and  for  safe  keeping  only.  He  was  a  mere  depositary 
and  had  only  a  depositary's  rights. 
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It  is  further  entirely  manifest  from  the  state  of  the  case,  that 
-when  he  received  the  goods  he  knew  the  nature  of  the  transfer, 
which  had  been  made  of  them.  He  received  them  as  the 
property  of  Mount  and  Crane.  They  Were  deposited  with  him 
for  their  benefit,  and  to  be  under  their  control.  Has  he  a  right 
then  when  they  claim  them,  when  they  demand  the  possession 
of  them,  to  say,  your  title  is  defective,  and  though  I  have  no 
claim  you  shall  not  have  them?  I  think  clearly  not.  In  the 
first  place  he  received  them  with  the  express  condition,  to  keep 
for  the  benefit  of  the  plaintiff.  He  must  comply  with  his  con- 
tract. In  the  second  place,  although  I  think  he  might,  in  such 
case,  set  up  a  title  in  himself,  of  which  he  was  ignorant  at  the 
time  of  the  deposit,  yet  he  cannot  set  up  a  right  in  some  third 
person;  much  less  may  he  defend  himself  by  saying  that  there 
are  creditors  to  whom,  in  justice,  these  goods  ought  to  go  to 
satisfy  their  claims. 

But  it  is  argued  that  the  bill  of  sale  which  transferred  the 
goods  to  Mount  and  Crane,  was  in  fraud  of  creditors,  and, 
therefore,  ought  to  avail  them  nothing.  Now,  although  we 
were  to  admit  the  fraud  in  the  execution  of  the  bill,  yet  I  do 
not  see  how  it  can  avail  this  defendant.  The  parties  to  that 
bill  are  willing  to  abide  by  it;  no  one  has  a  right  to  dispute  its 
validity  but  he  who  is  interested  in  it.  This  defendant  is  not 
so  interested.  He  is  a  perfect  stranger  so  far  as  relates  to 
any  rights  under  it.  knd  although  a  creditor  may  dispute  the 
legality  of  an  instrument,  yet,  as  between  the  parties  to  it,  a 
stranger  has  no  right  to  interfere.  We  recognize  the  right  of 
no  man  in  this  way  to  turn  Qaixote  and  fight  against  fraud  for 
justice  sake  alone.  In  the  mouth,  therefore,  of  this  defendant 
I  do  not  perceive  the  right  to  set  up  this  defense,  even  if  it  were 
tnie  in  fact.  But  upon  the  case  it  is  not  very  dear  that  there 
was  any  fraud  in  the  creation  of  this  bill.  Mount  and  Crane 
appear  to  have  been  both  creditors;  one  of  them  a  creditor  of 
a  most  peculiar  kind.  Is  there  anything  to  prevent  the  debtor 
from  securing  their  debt,  even  if  by  so  doing  he  should  defeat 
the  claims  of  other  creditors?  It  is  every  day  done  under  our 
insolvent  system,  and  every  day  sustained  in  our  courts  of  jus- 
tice. And  however  improper,  in  an  honest  and  moral  view  it 
may  sometimes  be,  still  it  is  legal.  If,  then.  Mount  and  Crane 
were  truly  and  bona  fide  creditors.  Day  had  a  right  before  he 
presented  his  petition  to  secure  their  claim.  Whether  they 
were  such  creditors,  and  whether  the  bill  of  sale  was  made  be- 
fore the  petition  was  presented,  were  inquiries  for  the  jury.  The 
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fair  inferesce,  from  the  evidence,   is  in  their  &Tor  on  both 
points. 

Let  us  now  look  to  the  chai^ge  against  which  comphunt  la 
made,  and  see  if  it  be  erroneous  as  applied  to  these  facts  and 
principles.  I  understand  the  court  to  lay  down  four  positions: 
1.  That  the  fact  whether  the  bill  of  sale  was  fraudulent  was, 
under  the  evidence,  for  the  consideration  and  decision  of  the 
jury;  2.  That  if  the  jury  believed  the  bill  of  sale  to  be  fraudu- 
lent, it  was  void  as  against  creditors  whenever  they  should 
legally  contest  it;  and  as  against  them  could  confer  no  rights 
on  the  plaintiffs;  3  That  as  between  parties  it  was  binding;  4. 
That  the  defendant  having  no  interest  in  the  goods,  or  concern 
in  the  transaction,  had  no  right  to  interfere  and  set  up  the 
fraud,  even  if  it  existed.  Upon  all  these  points  the  court  was 
dearly  and  unquestionably  right;  and  it  is  scarcely  necessary  to 
call  in  the  aid  of  authorities  to  prove  them.  The  charge  in  sub- 
stance, was  correct. 

Upon  the  question  of  interest  in  the  witness  Day,  I  think 
there  is  no  necessity  for  argument  or  illustration.  Whatever 
doubt  might  have  been  raised  before  the  execution  of  the  re- 
lease, none  could  fairly  be  raised  after  it  was  executed.  The 
argument  of  the  counsel,  that  the  release,  if  it  did  not  discharge, 
the  consideration  of  the  bill,  left  the  interest  still  existing;  and 
if  it  did  discharge  the  consideration,  destroyed  the  bill  and  with 
it  the  rights  of  the  plaintiff,  will  scarcely  be  insisted  on  when 
he  shall  more  deliberately  have  investigated  its  force.  The  re- 
lease merely  relieves  Day  from  all  claim  by  Mount  and  Crane; 
but  it  surely  does  not  restore  to  him  the  property  which  he  had 
long  before  transferred  to  them.  He  had  sold  the  goods  in  dis- 
charge of  his  debt.  The  bill  was  the  mere  evidence  of  the  sale 
and  transfer,  and  even  if  the  bill  were  destroyed,  their  right  to 
the  goods  under  the  sale  would  not  be  destroyed  with  it. 

Judgment  must,  therefore,  be  rendered  for  the  defendants  in 
error. 

See  M  to  fnmdiilent  oonYeyaiioe  being  valid  agunst  the  grantor,  hit  exeoa- 

tors  and  adminiatratorB,  0«6onM  v.  Mo88n  6  Am.  Dea  252,  and  oaaea  in  noM 

thereto. 

Am.  Dxo.  Vol.  vm— iO 
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Angus  v,  Radin. 

P  SOUSHABD,  81S.] 

brjUBT  BT  AmcALS— 8oiBimB.— When  it  appean  that  the  animal  doing  tba 
injury  complained  of  ma  treBpassing  at  the  time  the  damage  waa  ocoa> 
•ioned,  it  ia  not  neoeaaaiy  to  allege  or  prove  a  sdrntetf  on  the  pari  of  tf^ 
owner,  of  the  vieioaa  propenaity  of  the  *»<"»*J 

CsBTioBABi.     The  case  is  stated  in  the  opinioiL 

Balsey,  for  the  plaintiff. 

Scudder,  corUra. 

QojjTSAsay,  J.  Two  questions  seem  to  have  arisen  in  this  case. 
It  is,  in  the  first  place,  alleged,  that  the  oxen  which  did  the  in- 
jury comphuned  of  belonged  to  Decatur  and  Atterbuiy,  were  in 
their  employment  and  under  the  care  of  the  defendiuit  as  the 
superintendent  of  their  powder  mills;  and,  therefore,  the  de- 
fendant could  not  legally  be  made  answerable  for  injuries  done 
by  them.  The  eyidence  which  is  shown  to  have  been  giren, 
proving  the  property  in  Decatur  and  Atterbuxy,  if  credited  by 
the  jury,  seems  conclusive  of  their  right;  but  the  justice  states 
that  it  was,  on  the  other  hand,  proved  that  the  defendant  had 
acknowledged  that  they  were  his.  The  jury  were  to  judge 
upon  this  contradiction;  we  have  no  means  of  ascertaining  the 
credibility  of  the  evidence.  We  presume  the  juiy  decided  cor* 
rectly;  and  from  the  verdict,  it  is  probable  that  they  believed 
the  oxen  belonged  to  the  defendant. 

It  is  alleged,  in  the  second  place,  that  the  court  refused  to 
charge  the  jury,  when  legally  required.  Upon  this  point  two 
things  are  worthy  of  remark.  1.  What  was  the  change  requiredt 
2.  What  was  the  conduct  of  the  court  ?  As  to  the  nature  of  the 
charge  required,  there  seems  to  be  some  difference  between  the 
amended  return  of  the  justice  and  the  affidavit  read  before  the 
court.  I  think  it  proper  to  be  governed,  in  my  view  of  the 
case,  by  the  amended  return.  The  facts  in  dispute  would,  cor* 
rectly,  form  a  part  of  the  record,  and  the  party  having  chosen 
in  the  first  place,  to  take  his  rule  upon  the  justice,  ought  to  be 
bound  by  it.  The  justice  states  that  the  defendant  below, 
'*  called  on  him  to  charge  that  the  defendant's  oxen  had  gored 
the  plaintiff's  cow;  yet  if  they  were  not  accustomed  so  to  do, 
the  owner  was  not  liable,  in  law,  for  the  injury.  That  here  the 
defendant  was  not  liable,  as  the  injury  was  merely  accidental, 
not  intentional."  The  accuracy  of  this  doctrine,  as  applied  to 
the  present  case,  may,  I  think,  be  questioned. 
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The  owner  of  domeBiic  ammals,  mansueiae  naiurae,  not  neo- 
«88arily  inclined  to  commit  mischief,  as  dogs^  horses,  oxen, 
•cows,  sheep,  etc. ,  is  not  liable  for  an  injury  committed  by  them, 
nnless  he  had  notice  of  mischievous  propensity  in  the  animal, 
or  the  injury  arose  from  some  neglect  on  his  part;  it  being  gen- 
erally necessaiy,  in  an  action  for  such  injury,  to  allege  and 
prove  the  Hcienier;  but  it  is  the  duty  of  the  owner  to  confine 
them  on  his  own  land,  and  if  they  go  therefrom  and  commit  a 
trespass  on  the  land  of  another,  unless  through  defect  of  fences 
which  the  latter  ought  to  repair,  the  owner  is  liable,  though  he 
had  not  knowledge  of  any  evil  propensity  in  them.  If  they  un- 
lawfully break  plaintifiTs  close  and  commit  a  trespass,  the  owner 
is  liable  for  the  whole  damage:  12  Mod.  833;  Ld.  Baym.  608; 
Salk.  662;  Peake's  Ev.  291;  Bac.  Ab.  Action  on  the  case.  Here 
the  plaintiff  below  charges,  in  his  state  of  demand,  that  the 
•oxen  broke  into  his  indosure  and  there  gored  the  cow  so  as  to 
loll  her.  The  defendant  did  not,  therefore,  confine  them  on  his 
own  land;  they  were  trespassing  on  the  land  of  the  plaintiff. 
The  owner  was,  therefore,  liable  for  the  injury  done,  and  it  was 
not  necessary  either  to  allege  or  to  prove  a  acienter.  And  the 
justice  might  well  have  declined  giving  the  charge  that  was  re- 
quired. But  I  do  not  understand  him  to  have  declined.  After 
the  attorney  for  the  defendant  had  argued  before  the  jury,  and 
stated  the  law  to  them,  as  he  understood  it,  he  requested  the 
«ourt  to  charge  to  the  amount  before  detailed.  The  justice  re- 
plied that  he  had  no  objection  so  to  do,  but  did  not  consider  it 
necessaiy.  This  appears  to  me  to  be  in  substance,  though  not 
in  form,  an  assent  to  the  law,  as  the  defendant  understood  it, 
^d  an  indication  to  the  jury  what  the  court  thought — a  charge 
such  as  was  caUed  for.  To  reverse,  therefore,  for  this  reason, 
would  be  too  strict  an  adherence  to  form,  to  the  disregard  of 
substance,  even  if  the  charge  asked  for  was  correct. 

Judgment  affirmed. 
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GOMMONWBALTH  V.  WOELPKR. 

[S  Bammuan  k  Bsmm, ».] 

Wnamnm  ov  Tbzal  ov  Qao  WABRAiraa— On  the  idal  of  a  fmo 

in  wbidh  the  iorae  U  on  the  legality  of  the  election,  eividenee  megr  be 
giT€n  of  oonverwtioni  and  trannotiona  previooa  to  tiie  eleotioBy  if  llMy 
wete  oooneoted  with*  and  nd|^t  have  an  infinfloee  on  it^  thoo^  no  pro- 
YioQS  notice  thereof  has  been  given. 

Ckntro&^Tioir  Books  as  Evidsnos. — ^Ihe  books  of  a  oorpoiation  may  be  le- 
oeived  in  evidence  in  contioversies  between  the  membera,  espeoia]]y  if 
prodnoed  at  the  call  of  the  advene  perty;  bat  they  ace  not  evidence 
against  strai^cen. 

RyzDENCB  AS  TO  Lbqal  Mibtino. — ^Whece  a  ^orom  was  zeqniied  to  eon* 
sist  of  two  thirds,  and  the  minntes  stated,  that  on  dne  invitstiaii  tiie 
oorpoiatois  met,  and  it  was  not  nsnal  to  mention  on  the  minatos  the 
names  or  number  of  those  present;  this  was  held  ss  saying  that  a  legal 
meeting  assembled. 

Yaleditt  of  Bt-Laws. — ^Whece  a  oongxegation  was  incoiporated  and  power 
given  '*  to  make  roles,  by-laws  and  ordinsnces,  and  do  everything  need- 
fol  for  the  good  government  and  support  of  the  congregation,"  it  was 
held  that  the  corporation  had  power  to  make  a  by-law  vesting  the  ap- 
pointment of  inspectors  of  their  elections  in  the  president  So^  slso^ 
that  they  had  power  to  make  a  by-law  prohibiting  tickets  from  being 
coonted  at  an  election  on  which  there  were  other  things  besides  the 


Oavbidates,  Who  mat  b&— An  inspeotor  of  an  eleotian  may  be  voted  for 
as  a  candidate  at  a  corporate  election. 

Motion  for  a  new  trial.    The  case  appears  from  the  opinion. 

Dallas  and  Batde^  tat  the  defendants  in  sapport  of  the  motion. 

J.  B.  IngeraoU  and  BiTfrney^  contra. 

Thahkah,  0.  J.    This  is  an  information  in  the  natexe  of  a 
fmo  warranto  against  the  five  first-named  def endants^  for  lunrp- 
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ing  {he  office  of  Testzyinen  of  the  corporntion  called,  ''The 
MmisterSy  YeBtiymen  and  Ohuroh-WardenB  of  the  Oerman  Lu- 
theran Congregation,  in  and  near  the  city  of  Philadelphia,  in 
the  state  of  Pennsylvania/'  and  against  the  three  last  named 
defendants  for  usurping  the  office  of  church-wardens.  The  de- 
fendants pleaded  that  they  were  duly  elected  to  their  respective 
offices.  The  Terdict  was  against  them,  and  they  have  moved 
for  a  new  trial. 

1.  The  first  reason  assigned  for  a  new  trial  is,  that  the  judge 
who  tried  the  cause  permitted  evidence  to  be  given  on  behalf  of 
the  commonwealth,  of  conyersations  between  individuals  and  of 
transactions  at  meetings  of  certain  members  of  the  congrega- 
tion; and  at  meetings  of  certain  voluntary  societies,  without 
specification  or  notice  that  such  evidence  would  be  ofiered  at 
the  trial;  and  moreover,  that  such  evidence  was  irrelevant  to  the 
issue.  As  to  giving  notice  of  the  evidence  no  authority  has 
been  produced  to  show  that  it  was  necessary.  The  rule  is,  that 
either  party  may  give  evidence  pertinent  to  the  issue.  The 
question  is  then,  whether  the  evidence  was  pertinent.  The  issue 
is  on  the  legality  of  the  election.  Ever3rthing,  therefore,  is  evi- 
dence which  tends  to  show  that  it  was  illegal.  There  waa 
tumult  and  violence  on  the  day  of  the  election,  and  those  pre- 
vious meetings  and  conversations  were  connected,  as  was  con- 
tended on  behalf  of  the  prosecution,  with  what  took  place  at 
the  election.  The  jury  were  charged  to  pay  no  regard  to  these 
previous  transactions,  unless  in  their  opinion  they  were  con- 
nected with  the  election.  But  unless  they  were  permitted  to 
hear  them,  they  could  not  judge  whether  they  were  so  connected 
or  not.  Some  of  these  previous  matters  were  of  such  a  nature 
as  might  well  have  an  influence  on  the  election.  For  instance, 
threats  of  bloodshed  and  confederacies  of  members,  might  have 
a  powerful  effect  in  deterring  peaceable  people  from  going  to 
the  election.  Of  this  the  jury  were  to  judge;  and  I  think  it  was 
properly  submitted  to  them. 

2.  The  second  reason  for  a  new  trial  is,  that  a  certain  by-law 
of  the  corporation  was  permitted  to  be  given  in  evidence  with- 
out previous  proof  that  it  had  been  duly  enacted  as  a  by-law  by 
a  quorum  of  two  thirds  of  the  corporation  convened  upon  due 
notice  according  to  charter.  The  books  of  the  corporation  con- 
taining minutes  of  their  transactions  were  produced  by  the  de- 
fendants at  the  request  of  the  commonwealth.  These  books  are 
evidence  in  disputes  between  members  of  the  corporation, 
though  not  against  strangers.    The  law  is  so  laid  down  in 
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Phillips  on  Evidence,  819,  and,  I  think,  ooirecily;  and  the  case 
is  the  stronger  when  the  books  are  prodaced  on  the  call  of  the 
adverse  party.  Now,  it  appears  by  these  minutes  that  **  after 
due  invitation,  the  ministers,  elders  and  church-wardens  of  the 
German  Lutheran  Congregation  met."  This  amounts  to  saying 
that  two  thirds  of  them  met,  because  the  charter  requires  that 
two  thirds  should  be  assembled  for  the  transaction  of  ordinaij 
business.  The  minute  of  this  meeting  is  like  that  of  aU  others. 
Their  custom  has  not  been  to  mention  the  names  of  the  mem- 
bers who  attended,  or  their  numbers.  It  is  a  bad  practice;  bui 
there  is  nothing  on  the  minutes  of  the  meeting  at  which  this 
by-law  was  passed  which  induces  a  suspicion  that  it  was  not 
regular.  I  am,  therefore,  of  opinion  that  the  evidence  was  suf- 
ficient to  prove  a  meeting  of  two  thirds  of  the  members  after 
due  notice.  But  now  that  I  am  upon  the  subject  of  the  by-law 
it  will  be  proper  to  consider  what  it  is,  and  whether  its  provis- 
ions are  legal.  For  it  has  been  contended  on  both  sides,  that 
particular  parts  of  it  are  illegal,  though  it  is  not  agreed  what 
these  parts  are.  The  fact  is,  that  each  party  finds  something  in 
the  law  which  makes  in  his  favor,  and  something  which  is 
against  him.  The  by-law  was  passed  the  twenty-first  Decem- 
ber, 1805,  and  its  object  iu  to  regulate  the  proceedings  at  elec- 
tions. By  the  third  article,  the  president  of  the  corporation  is 
authorized  to  appoint  two  inspectors  of  the  election.  The  de- 
fendants say  this  is  aU  right,  but  the  prosecutors  contend  that 
it  is  illegal,  being  an  infringement  of  the  rights  of  the  congre- 
gation. By  the  ninth  article  it  is  provided  that  **  if  besides  the 
names,  there  are  other  things  upon  the  tickets,  or  if  two  or 
more  tickets  are  found  together,  such  tickets  shall  not  be  read 
off,  and  are  not  to  be  counted.''  The  counsel  for  the  prosecu- 
tion approve  of  the  whole  of  this  article;  but  the  defendants 
say,  that  the  rejection  of  the  tickets  on  which  anything  stands 
besides  the  names  is  an  arbitrary  and  unreasonable  regulation^ 
exceeding  the  power  of  the  corporation. 

The  original  charter  of  the  corporation  was  granted  by  the 
.proprietaries  of  Pennsylvania,  on  the  twenty-fifth  of  September, 
1765,  and  at  the  request  of  the  commonwealth  it  was  con- 
firmed, with  some  alterations,  by  the  act  of  assembly,  on  the 
third  of  March,  1780.  By  the  eighth  section  of  the  charter, 
and  the  eleventh  section  of  the  act  of  assembly,  the  corporation 
was  authorized  "  to  make  rules,  by-laws  and  ordinances,  and  to 
do  everything  needful  for  the  good  government  and  support  of 
the  congregation."    But  the  right  of  electing  the  vestrymen 
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and  churchwaidens  belongs  to  the  congregation.  It  is  argued 
on  the  part  of  the  commonwealth,  that  the  appointment  of  in- 
spectorSj  who  are  jodges  of  the  election,  is  an  incident  to  the 
right  of  election,  and  therefore  belongs  to  the  congregation; 
and  the  corporation  had  no  power  to  deprive  them  of  it.  If 
the  taking  from  the  congregation  the  choice  of  inspectors,  be 
really  an  infringement  of  the  right  of  election,  the  by-law  can- 
not be  good.  Bat  I  do  not  view  it  in  the  light  of  an  infringe- 
ment. It  rather  appears  to  me  to  be  a  wholesome  regulation, 
tending  to  prevent  disorder  on  the  day  of  election.  The  choice 
of  the  vestrymen  and  church- wardens  still  remains  entire  in  the 
congregation.  The  inspectors  do  no  more  than  receive  and 
count  the  votes.  But  it  is  said  that  the  inspectors  are  judges, 
and  may  decide  the  election  as  they  please,  by  the  admission  or 
rejection  of  votes.  Their  office  is  ministerial  rather  than  judi- 
cial. The  charter  declares  who  may  vote  and  the  inspectors  are 
bound  by  it.  To  be  sure,  they  must  in  some  cases  exercise  their 
judgment  when  a  question  arises  on  the  construction  of  the 
charter.  But  so  must  every  ministerial  officer,  when  a  question 
arises  on  the  extent  of  his  powers.  If  an  inspector  refuses  a 
vote,  the  injureil  person  is  not  without  remedy.  The  decision 
of  the  inspector  may  be  examined  before  some  competent  tri- 
bunal. This  is  exemplified  in  the  present  prosecution;  the  ob- 
ject of  which  is  to  annul  the  proceedings  of  the  inspectors. 
The  choice  of  inspectors  by  the  congregation  is  very  inconve- 
nient. An  election  without  a  judge  is  apt  to  be  disorderly. 
Now,  who  is  to  be  the  judge  at  the  election  of  inspectors?  It 
was  to  prevent  this  disorder  that  the  appointment  was  vested  in 
the  president,  and  inasmuch  as  the  election  is  still  decided 
solely  by  the  votes  of  the  congregation,  I  am  of  opinion  that 
the  by-law  is  not  an  invasion  of  their  right,  but  tends  to  their 
good  government  within  the  meaning  of  the  charter.  Let  us 
now  look  at  the  other  part  of  this  by-law,  that  which  respects 
the  tickets.  The  charter  does  not  specify  in  what  manner  the 
congregation  shall  give  their  votes;  but  the  ninth  section  of  the 
act  of  assembly  declares  that  all  elections  shall  be  held  by  ballot. 
The  by-law  regulates  the  manner  of  balloting.  We  have  it  in 
evidence  that  the  elections  were  formerly  disturbed  by  the  fool- 
ish and  sometimes  indecent  practices  of  voters.  Trifling  or 
iUnatured  remarks  meant  for  witticisms  were  vmtten  on  the 
tickets,  and  sometimes  the  names  of  women  of  the  town.  To 
put  an  end  to  this  kind  of  folly  and  perhaps  to  prevent  other 
inconveniences,  the  provision  iu   the  by-law  was  introduced. 
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And  surely  no  one  can  complain  that  his  right  of  Toiing  is  im- 
paired when  he  is  directed  to  give  his  rote,  and  nothing  but  his 
vote.  When  nothing  but  the  names  appear  on  the  tickets  thej 
are  easily  read  and  counted.  This  tends  to  the  dispatch  ci 
business,  and  is  a  good  regulation,  as  the  election  is  to  be  made 
in  one  day.  I  am  therefore  of  opinion  that  this  part  of  the 
by-law  is  good. 

3.  The  third  objection  of  the  defendant  is  that  it  was  giyen 
in  charge  to  the  jury,  that  the  inspectors  acted  illegally  in  re* 
ceiying  the  votes  of  aliens.  This  is  a  point  of  importance,  not 
only  to  this,  but  to  many  other  congregations.  The  counsel 
<>n  both  sides  have  been  aware  of  its  magnitude,  and  to  do  them 
justice,  they  have  argued  it  extremely  well.  The  charter  is 
prefaced  by  a  recital,  ''that  divers  members  of  the  Gteiman 
Lutheran  Congregation,  his  Britannic  Majesty's  liege  and  natu- 
ralized subjects,  residing  in  and  near  the  city  of  Philadelphia, 
had,  at  a  great  expense,  purchased  four  lots  of  ground,  and 
erected  thereon  a  large  church  called  St.  Michael's  church,  with 
a  school-house  and  parsonage-house,  and  had  set  apart  the  re- 
mainder of  the  said  lots  for  a  burial  place  and  other  public  uses 
of  the  said  congregation."  In  the  first  place,  a  dispute  arises 
on  the  meaning  of  the  words  liege  and  naturalized  subjects. 
Are  we  to  understand  by  the  word  liege,  only  native  subjects; 
or  does  it  include  all  persons  residing  in  the  country,  who  are 
bound  by  their  residence  to  a  temporary  allegiance  ?  Perhaps 
a  person  wlio  owes  but  a  temporary  allegiance  might,  without 
impropriety,  be  called  a  liege  subject.  And  it  is  certain  that  in 
an  indictment  of  such  a  person  for  treason,  it  would  be  said 
that  he  had  committed  the  treason  contra  ligeardioB  suas  debUum. 
Among  lawyers,  however,  by  the  term  liege  subject  is  generally 
understood  a  natural  bom  subject,  as  appears  by  Co.  Lit.  129, 
a,  and  the  marginal  note  in  2  Inst.  742.  And  this  is  the  seuse 
in  which  I  take  it  to  be  used  in  the  charter.  For  it  is  most 
;probable  that  those  persons  who  had  purchased  the  ground, 
;and  received  a  conveyance  of  it,  were  neither  natural  born  or 
tnaturalized  subjects  capable  of  holding  without  dispute  a  legal 
estate  in  land.  The  next  question  is,  to  whom  do  these  words, 
**  liege  and  naturalized  subjects,"  refer;  to  the  whole  congrega- 
tion or  the  divers  members  who  had  purchased  the  lots  ?  I  take 
it  they  refer  to  those  members,  and  not  to  the  congregation; 
because  it  is  certain  that  the  subsequent  parts  of  the  same  sen- 
tence, viz. :  "  Have  at  a  great  expense  purchased  four  lots  of 
ground,"  etc.,  refer,  not  to  the  congregation,  but  to  the  divers 
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members.  In  the  aeoond  seotion  of  the  charter  is  a  long  re- 
•eital.  in  which  mention  is  made  of  certain  fondamental  artidea 
established  by  the  congregation,  "  tending  to  the  orderly  and 
good  government  of  the  said  church,  the  advancement  of  ime 
piety,  and  the  forming  good  Christians,  faithful  subjects  lo 
his  sacred  majesty/'  etc.  I  see  nothing  material  in  this  recital, 
for  whether  a  member  of  the  congregation  was  a  natural  bom 
•or  naturalised  subject,  or  an  alien  who  intended  to  be  naturalized, 
these  articles  might  "tend  to  make  him  a  faithful  subject." 
The  third  section  creates  the  corporation;  and  the  eleventh 
which  is  the  most  material,  fixes  the  number  of  which  the  cor* 
poration  shall  consist,  viz.,  the  rector,  twelve  vestzymen,  and 
aix  church- wardens,  "  who  shall  be  chosen  by  the  contributing 
members,  being  communicants  of  the  said  congregation."  The 
act  of  assembly  confirming  the  charter  makes  no  alteration  in 
the  qualification  of  voters,  except  that  no  person  shall  be  en- 
titled to  vote  who  is  not  of  the  age  of  eighteen  years. 

Thus  we  see  that  the  corporation  and  congregation  are 
different.  The  corporation  hold  the  estate  for  the  use  of  the 
congregation,  and  the  congregation  elect  the  members  of  the 
corporation.  In  the  qualification  of  voters  there  is  no  mention 
of  natural-bom  or  naturalized  subjects,  as  there  is  in  the  recital 
in  the  first  section  of  the  charter.  Whence  this  difference  of 
language  but  from  difference  of  intent?  The  charter  is  well 
drawn,  the  hand  of  a  lawyer  appears  throughout.  If  it  was 
intended  to  exclude  aliens  from  voting,  it  is  not  to  be  conceived 
that  the  proper  expressions  should  have  been  omitted.  Nor 
need  we  be  at  a  loss  to  conjecture  why  aliens  were  not  ex- 
cluded. At  that  time  it  required  seven  years'  residence  to 
obtain  naturalization,  and  it  is  highly  probable  that  there  were 
many  aliens  in  the  congregation  at  the  date  of  the  charter. 
Besides,  what  reasons  could  there  be  for  excluding  Germans  of 
good  character  for  so  long  a  period  from  the  small  privilege  of 
voting  for  those  persons  who  were  to  be  the  guardians  and 
trustees  of  the  church  ?  It  was  to  be  supposed  that  the  Ger- 
mans, in  general,  would  go  to  church  and  take  the  sacrament, 
and  most  of  them  would  contribute  something  to  its  support. 
What  danger  would  there  be  in  the  enjoyment  of  this  privi- 
lege? Would  a  policy  so  jealous  as  led  to  their  exclusion  be 
<!onsistent  with  the  well-known  predilections  of  the  family  of 
Penn  to  German  emigrants?  It  is  said,  indeed,  that  it  would 
be  dangerous  to  the  interests  of  the  old  members  of  the  church 
if  they  were  left  at  the  mercy  of  a  flood  of  newly-imported 
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people.  But,  surely,  the  congregation  may  regulate  the  ad- 
mission of  members.  A  stranger  has  not  a  right  to  intrude 
into  *a  congregation  against  their  will,  by  tendering  himsftlf 
ready  to  take  the  sacrament  and  pay  his  contribution. 

These,  however,  are  matters  by-the-by.  I  advert  io  them 
because  they  have  been  relied  on  in  the  argument.  But  the 
point  turns  on  the  charter;  there  the  qualification  is  fixed,  and 
as  there  is  no  mention  of  citizen  or  subject,  either  in  the  charter 
itself  or  in  the  fundamental  articles  to  which  it  refers,  I  do  not 
conceive  that  we  have  any  right  to  insert  it.  Considering  it, 
then,  as  the  intent  of  the  charter  that  aliens  should  be  entitled 
to  vote,  it  is  not  necessaiy  to  follow  the  learned  counsel  throiigh 
the  wide  field  of  argument  on  the  rights  of  aliens,  and  their 
disabilities,  with  respect  to  holding  land.  The  king  may  lir 
cense  an  alien  to  hold  land,  because  it  is  the  king,  and  no  other 
person,  who  has  a  right  to  the  land  purchased  of  an  alien.  The 
proprietaries  of  Pennsylvania  were  the  only  persons  who  had  a 
right  to  land  purchased  by  an  alien,  supposing,  for  argument's 
sake,  that  an  alien  could  not  hold  land  at  the  date  of  this  char- 
ter; why,  then,  might  not  the  proprietaries  Ucense  an  alien  to 
hold  land?  It  is  true,  indeed,  that  the  king,  as  political  head, 
might  be  interested  in  this  matter  in  the  then  province  of  Penn- 
sylvania; therefore,  I  give  no  opinion  on  it.  The  case  does  not 
need,  because  the  charter  has  been  confirmed  by  the  legislature 
who  had  all  the  power  of  the  king.  I  think,  therefore,  that  the 
inspectors  were  right  in  taking  the  votes  of  aliens  qualified 
according  to  the  charter. 

4.  The  next  exception  is  to  the  judge's  opinion  in  the  case  of 
Frederick  Hoeckley,  one  of  the  inspectors;  that  is  to  say,  that 
he  could  not  be  voted  for,  because  he  was  a  judge  of  the  elec- 
tion. I  have  given  my  sentiments  before  as  to  his  judicial 
character.  I  view  him  rather  as  a  ministerial  o£Scer.  Besides, 
it  would  indeed  break  in  upon  the  rights  of  the  congregation,  if 
the  president  of  the  corporation  could  say  for  whom  they  should 
not  vote.  I  think  this  matter  has  been  decided  by  long  prac 
tice;  for  I  understand  it  to  have  been  a  very  common  thing  to 
vote  for  inspectors  in  corporate  elections  and  in  state  elections. 
I  see  nothing  objectionable,  therefore,  in  the  Totes  which  were 
given  for  F.  Hoeckley. 

5.  The  fifth  and  last  point  turns  on  the  construction  of  the 
by-law  before  mentioned.  The  tickets  in  favor  of  those  persons 
who  succeeded  in  the  election  had  on  them  the  engraving  of  an 
eagle.   The  judge  who  tried  the  cause  charged  the  jury  that  those 
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tickets  ought  not  to  have  been  counted.  The  case  is  certainly 
^thin  the  words  of  the  law.  The  tickets  had  something  more 
than  names  on  them.  But  is  it  within  the  meaning  of  the  law  ? 
I  think  it  is.  This  engraving  might  have  several  ill  effects.  In  the 
first  place,  it  might  be  perceived  by  the  inspectors  even  when  the 
ticket  was  folded.  This  knowledge  might  possibly  influence  him 
in  receiving  or  rejecting  the  vote.  But,  in  the  next  place,  it 
deprived  those  persons,  who  did  not  Tote  the  Q^rman  tickets,  of 
that  secrecy  which  the  election  by  ballot  was  intended  to  secure 
to  them.  A  man  who  gave  in  a  ticket  without  an  eagle,  was  set 
down  as  an  anti-Qerman,  and  exposed  to  the  animosity  of  that 
party.  Another  objection  is,  that  these  symbols  of  party  in- 
crease that  heat,  which  it  is  desirable  to  assuage.  We  see  that 
at  this  election  some  persons  wore  eagles  in  their  hats.  The 
case  then  falling  within  the  words  of  the  law,  and  practices  of 
this  kind  leading  to  inconveniences,  I  think  the  court  ought 
not  to  exercise  their  ingenuity  in  support  of  these  tickets. 
This  congregation  has  been  long  enough  distracted  by  unfor- 
tunate feuds.  Let  us,  at  least,  prevent  future  altercations  at 
elections  by  laying  down  such  plain  rules  for  the  conduct  of 
inspectors  as  cannot  be  mistaken.  I  am  for  construing  the  by- 
law as  it  is  written,  and  rejecting  all  tickets  that  have  anything 
on  them  more  than  the  names.  This  objection  strikes  at  the 
root  of  the  election;  for  the  evidence  is,  that  all  the  tickets  in 
f aTor  of  the  defendants  were  stamped  with  the  eagle.  Whatevei 
may  be  the  law,  therefore,  on  other  points,  it  is  clear,  upon  the 
whole,  that  the  defendants  were  not  duly  elected.  It  is  so 
found  by  the  verdict;  and  therefore  there  ought  not  to  be  a  new 
trial. 

Yeates,  J.  The  acts  and  declarations  of  individuals  who 
have  been  called  the  German  party,  during  the  argument,  op- 
posed to  the  partial  introduction  of  the  English  language  in  the 
public  worship  of  the  Lutheran  churches,  were  proper  evidence 
iu  this  cause,  under  the  limitations  laid  down  by  the  judge, 
that  they  had  reference  to  and  could  fairly  be  connected  with 
the  election.  Whether  this  inference  could  fairly  and  reason- 
ably be  deduced  from  the  mass  of  evidence  proposed  to  be 
given,  was  a  fit  subject  of  inquiry  for  the  jury,  taking  the  whole 
into  view,  and  rendering  to  eveiy  vntness  his  due  degree  of 
credit.  If  the  minds  of  the  jurors  should  not  be  fully  satisfied 
of  this  reference  and  connection,  they  were  explicitly  instructed 
that  those  acts  and  declarations  should  have  no  influence  oq 
their  verdict. 
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I  know  of  no  neoesdtj  the  relators  were  subjected  to  as  to 
furnishing  a  minute  detail  of  what  thej  meant  to  faring  lor- 
wardy  in  order  to  inTalidate  the  election.  The  burden  of  proof 
lay  on  the  defendants  to  show  that  thej  were  duly  elected  to 
their  several  offices.  If  they  were  entitled  to  a  specification  of 
the  grounds  on  which  the  election  was  intended  to  be  im- 
peached,  application  should  have  been  made  to  the  oourt  to 
obtain  it. 

To  disprove  the  usurpation  of  ofice,  it  was  incumbent  on  the 
defendants  to  show  that  legal  inspectors  superintended  the  eleo- 
tion.  Formerly  these  inspectors  were  chosen  by  the  congrega- 
tion; but  since  tho  by-law  of  twenty-first  December,  1805,  they 
have  been  appointed  by  the  president  of  the  corporation,  under 
it.  If  this  ordinance  is  declared  to  be  invalid,  either  on  the 
ground  of  the  want  of  proof  of  its  having  been  enacted  by  a 
quorum  of  two  thirds  of  the  corporation,  convened  upon  due 
notice,  or  of  its  violation  of  the  elective  franchise,  it  necessarily 
follows  that  the  last  election  was  bad  on  account  of  the  illegal 
appointment  of  the  inspectors.  It  will  not  suffice  to  say,  that 
both  sides  acquiesced  in  the  inspectors,  and  delivered  to  them 
their  tickets.  The  inspectors  officiated  under  the  president's 
appointment,  by  virtue  of  the  by-law;  and  if  it  was  radically  bad 
the  appointment  was  unauthorized.  Besides  the  exercise  of  this 
power  was  the  subject  of  complaint  in  the  congregation,  and 
led  in  no  inconsiderable  degree  to  the  disorders  on  the  day  of 
election.  If  the  by-law  has  no  legal  effect,  I  do  not  hesitate  to 
say,  that  the  defendants'  motion  must  be  denied,  inasmuch  as 
full  justice  in  that  case  has  been  done  by  the  verdict  according 
to  Wakely  v.  Eart,  6  Binn.  820.  If,  however,  the  opinion  of  the 
learned  judge  be  correct,  that  the  by-law  was  valid,  and  the  ap- 
pointment good,  it  was  properly  received  in  evidence,  and  the 
objections  to  the  charge  must  be  considered. 

The  question  whether  aliens  are  entitled  to  vote  at  the  election 
of  vestrymen  and  churchwardens  in  this  corporation  is  highly 
interesting  to  the  congregation,  but  is  attended  with  peculiar 
difficulties.  Analogous  cases  are  rarely  to  be  found  in  the  Eng- 
lish books,  and  those  cases  are  not  equally  authoritative  with 
other  parts  of  the  law,  when  the  local  circumstances  of  both 
countries  precisely  agree.  Papal  supremacy  was  prostrated, 
and  monasteries  were  dissolved  many  years  before  Mr.  Penn  ob- 
tained the  royal  charter  of  Charles  11.  We  know,  however, 
that  it  has  been  adjudged  that  an  alien  may  be  an  administrator, 
and  that  he  shall  have  administration  of  leases  as  well  as  per* 
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sonal  things,  beoanse  he  hath  them  in  another's  right  and  not 
to  his  own  use:  1  Bac.  Ab.  Aliens,  D.,  138,  who  cites  Cro.  Car. 
8:  Vent.  417.  And  it  is  laid  down  in  Co.  Lit.  129  a,  that  an 
abbot,  prior,  or  prioress,  alien,  shall  have  an  action,  real,  per- 
sonal or  mixed,  for  anything  concerning  the  possession  of  or 
goods  of  their  monasteiy,  because  they  sue  in  their  corporate 
capacity,  and  not  in  their  own  right,  to  carry  the  effects,  out  of 
the  kingdom.  This  is  said  to  be  the  doctrine  of  the  common 
law,  founded  on  the  usurpations  of  the  pope,  and  that  an  alien 
was  capable  of  holding  a  benefice:  Jenk.  Cent  130,  pi.  60. 

The  relators  contend  that  aliens  are  not  entitled  to  vote  under 
the  words  of  the  proprietary  charter  of  1765,  which  recites, 
*  *  that  divers  members  of  the  German  Lutheran  Congregation,  his 
majesty's  liege  and  naturalized  subjects,  had  at  a  great  expense 
purchased  four  lots  of  ground  in  Philadelphia,  and  had  erected 
thereon  a  school-house,  parsonage,  church,  etc.,  and  that  they 
had  signed  fundamental  articles  tending  to  the  formation  of 
faithful  subjects  of  the  king,"  etc.  Hence  it  is  said  that  sub- 
jects alone  are  comprehended  in  the  grant.  But  it  is  observable 
that  the  words  of  the  grant  in  the  charter  are  not  restricted  to 
liege  and  naturalized  subjects;  and  the  rule  is  settled  that  the 
preamble  shall  not  control  the  general  enacting  terms  of  a  stat- 
ute, as  in  the  famous  instance  of  the  Coventry  act.  It  also  de- 
serves notice,  that  the  confirmatory  act  of  1780  is  wholly  silent 
as  to  citizenship;  and  that  the  ninth  section  thereof  refers  to 
the  fundamental  articles,  and  not  to  the  original  charter  as  to 
the  qualifications  of  electors.  We  have  not  those  articles,  but 
as  far  as  we  can  collect  from  the  corrected  and  enlarged  copy 
of  tliem  published  in  1791,  they  are  equally  silent  as  to  citizen- 
ship. Upon  the  head  of  intention,  as  disclosed  in  the  two 
charters,  I  think  there  is  no  restriction  on  the  suffrage  of  aliens. 

How,  then,  does  the  case  stand  on  principle,  independently 
of  authority  ?  I  do  not  hold  that  the  late  proprietaries  or  their 
deputy  governor  could,  by  their  own  act,  confer  on  foreigners 
the  rights  and  privileges  of  natural  bom  subjects,  l^is  can  be 
done  only  under  the  sanction  of  legislative  authority.  But  I 
can  perceive  no  sound  objection  against  aliens  being  included 
in  grants  with  others  entitled  to  those  rights  and  privil^ea 
merely  for  religious  purposes.  The  distinction  between  incor- 
porations for  political  and  religious  ends  is  sufficiently  obvious. 
Foreigners  come  to  our  shores  ignorant  of  our  laws  and  customs 
with  all  their  different  prepossessions  for  a  different  system  of 
policy.    Should  they  think  it  expedient,  they  may  distract,  per- 
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plez,  and  thwart  the  public  measures  of  the  oountzr.  The 
sovereign  power  would  naturally  guard  against  such  events,  and 
prevent  these  new  comers  from  participating  in  all  the  rights  of 
natural  born  subjects^  until  they  become  seasoned  to  the  8oil» 
*  and  familiarized  with  the  new  government  and  its  l^gal  institn* 
tidHs.  The  same  dangers  are  not  to  be  apprehended  from  for* 
eigners  desirous  of  being  incorporated  with  others,  merely  for 
the  exercise  of  religious  duties.  They  are  members  of  the  same 
persuasion  and  have  imbibed  the  same  tenets  of  doctrinal  faith 
from  early  infancy.  This  union  is  of  a  spiritual  nature,  which 
they  consider  to  be  enjoined  on  them  by  the  christian  religion. 
The  temporalities  of  the  church  may  be  so  fully  secured  and 
their  appropriation  so  distinctly  marked  out,  as  in  the  present 
instance,  that  they  may  be  wholly  disabled,  in  the  language  of 
the  authority  cited,  from  carrying  any  of  the  effects  of  the 
church  into  a  foreign  land.  Such  union,  founded  on  a  sense  of 
religious  obligation,  tends  to  the  formation  of  useful  citixens, 
and  useful  members  of  society.  If  inconveniences  are  appre- 
hended from  a  sudden  influx  of  new  comers,  they  may  be 
guarded  against  by  wholesome  ordinances  of  the  corporation, 
by  confining  the  congregation  to  reasonable  limits  suitable  to 
their  peculiar  curcumstances.  But  even  if  these  supposed  mis- 
chiefs cannot  be  fully  prevented,  I  content  myself  with  remark- 
ing, that  they  result  from  the  nature  of  the  incorporation,  which 
we  cannot  alter  or  abridge.  On  this  point,  therefore,  I  am  of 
opinion  that  aliens  were  entitled  to  vote. 

I  am  also  of  opinion  that  if  Frederick  Hoeckley  had  been 
legally  appointed  an  inspector,  he  might  with  propriety  have 
returned  himself  to  have  been  elected  a  vestryman  of  the  cor- 
poration. The  legal  principle  that  the  same  person  cannot  be 
judge  and  party  must  give  way  gravwri  legi  to  the  rights  of 
electors  to  select  those  persons  they  shall  judge  proper.  The 
acceptance  of  the  office  of  judge  of  the  election  cannot  impair 
the  freedom  of  choice  in  his  fellow-citizens.  The  votes  must  all 
be  counted  and  the  result  of  the  election  can  only  be  returned 
by  the  proper  officers.  This  is  every  day's  practice  at  our  gen- 
eral elections,  and  is  most  strikingly  exemplified  by  what  took 
place  at  our  last  elections  of  common-councilmen  for  this  city, 
which  was  cited  on  the  argument  by  the  defendant's  counsel. 

But  there  is  an  insurmountable  objection  to  the  defendant's 
election.  I  mean  the  impression  of  the  eagle  in  all  the  vnitten 
tickets  of  the  German  party.  My  course  of  reasoning  for  some 
time  has  proceeded  on  a  supposition  of  the  validity  of  the  by- 
law of  the  twenty-first  December,  1806,  without  which  the  de- 
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iendants  oould  not  support  their  claims.  It  is  declared  by  the 
ninth  section  thereof  '*  that  if,  besides  the  names,  there  axe 
other  things  on  the  ticket,  or  if  two  or  more  votes  are  foond  to- 
gether, such  tickets  shall  not  be  read  off  nor  the  Yotes  counted." 
The  figure  of  the  eagle  with  the  motto,  **Epluritm8  unum,"  is 
certainly  within  the  words,  and  I  think  within  the  spirit  of  the 
ordinance.  It  was,  according  to  the  correct  expression  of  the 
judge  in  his  charge,  "  a  badge  of  party  which  tended  to  sow 
discord  and  to  destroy  all  harmony  and  christian  charity." 
Such  a  symbol  of  disunion,  as  I  term  it,  was  unbecoming  in 
A  grave  assembly,  convened  for  the  purpose  of  eleeting  proper 
persons  to  subserve  and  superintend  the  important  interests  of 
the  church,  and  conduced  to  widen  the  breach  which,  unhap- 
pily, and  to  our  great  regret,  exists  among  brethren  professing 
the  same  religious  opinions.  If  the  five  hundred  and  thirty-one 
tickets  given  in  by  the  German  party  are  'not  counted,  the 
inevitable  consequence  is  that  the  defendants  were  not  duly 
elected  to  their  respective  offices,  and,  therefore,  a  new  trial 
must  be  denied  to  them. 

GmsoN,  J.,  before  whom  the  cause  was  originally  tried,  con- 
ourred  in  the  opinions  expressed  by  the  justices  who  preceded 
him,  except  as  to  one  point,  upon  which  he  gave  his  opinion  as 
follows : 

There  in  another  point  on  which  I  regret  I  cannot  concur 
with  the  rest  of  the  court.  I  consider  the  judge  of  election  as 
a  judicial,  and  not  as  a  ministerial  officer.  It  is  his  business  to 
•decide  on  the  qualifications  of  every  one  that  presents  himself 
AS  a  voter,  and  though  the. law  defines  those  qualifications,  he 
is  still  to  determine  whether  the  party  has  brought  himself 
within  its  provisions.  The  judge  of  a  court  of  record,  does  no 
more  than  apply  existing  rules  to  the  facts  in  the  cause;  he  has 
no  arbitrary  discretion,  for  the  law  is  certain,  or  supposed  to  be 
-BO.  The  judge  of  an  election,  who  is  at  the  same  time  a  can- 
didate, has  a  direct  interest  in  the  event,  and  cannot  be  viewed 
in  any  other  light  than  as  judging  in  his  own  cause.  It  is  no 
answer,  that  his  decisions  may  be  examined  by  superior  author- 
ity; BO  may  those  of  any  inferior  tribunal,  but  the  prohibitory 
principle  is  equally  applicable  to  a  judge  of  the  supreme  court, 
and  a  justice  of  the  peace.  I  cannot  discern  the  force  of  the 
argument,  drawn  from  the  consideration  that  there  is  no  such 
character  as  that  of  a  candidate,  known  to  our  laws;  a  person 
actually  a  candidate,  is  guided  by  the  same  motives  as  if  the 
law  recognized  him  as  such.  Nor  do  I  see  how  the  rights  of  the 
electors  would  be  infringed  by  deolaiini;  him  ineligible;  they 
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may  still  vote  for  him  if  they  please,  although  he  may  be  in- 
capable of  holding  the  office  if  elected.  A  person  against 
whom  there  is  no  objection  on  the  score  of  eligibility,  may  re- 
fuse to  serve;  and  to  do  a  Yoluntary  act  which  incapacitates, 
amounts  to  the  same  thing.  The  senate  may  create  a  disability 
in  a  person  convicted  on  articles  of  impeachment,  but  that  was 
never  thought  a  direct  curtailment  of  the  elective  franchise;  at 
least  as  far  as  the  electors  are  concerned.  In  matters  of  this 
sort,  usage  ought  to  have  no  weight;  for  no  usage,  however 
general,  can  sanction  a  principle  so  pernicious  in  its  tendency. 
But,  I  apprehend,  the  practice  mentioned  by  the  counsel  has 
obtained  nowhere  but  in  this  city;  in  the  country,  it  would  be 
viewed  as  an  outrage  on  the  rights  of  the  electors.  As  to  the 
other  points,  I  adhere  to  the  opinion  I  expressed  to  the  jury. 
Motion  for  a  new  trial  refused. 

The  Beveral  poiiits  determined  here^  are  frequeotly  notioed  by  writen  ca 
the  law  of  oorporatioiiB;  and  this  ease  is  cited  as  a  leading  one.  In  Angdl 
ft  Ames  on  Corporations,  it  is  cited  largely,  principally  showing  the  power 
of  a  corporation  to  enact  certain  by-laws. 

In  JtJcer  v.  Commonwealth,  20  Pa.  St.  496,  the  case  is  referred  to  by  Wood* 
ward,  J.,  who  says:  "We  have  a  very  meagre  report  of  the  facts  of  thai 
case,  but  we  learn  from  the  opinion  of  Chief  Justice  Tilghmsn,  that  ther» 
was  tomnlt  and  violence  on  the  day  of  election — threats  of  bloodshed,  and 
confederacies  of  members,  which  the  court  thought  might  have  had  a  powers 
f ul  efifect  in  deterring  peaceable  people  from  going  to  the  election,  and  thai 
the  previous  meetings  and  conversations  were  connected  with  what  took  plac» 
at  the  election.  The  evidence  was  admitted  solely  on  the  groond  of  such 
connection,  and  the  jury  directed  to  disregard  it  if  they  did  not  see  the  con- 
nection." 

CoBFOBATioK  BooKS  AS  EviDBNcs. — ^At  common  law,  corporation  books, 
when  rea  inter  alios  acta,  cannot  be  used  to  sustain  a  claim  of  the  corpoimtiMk 
against  persons  who  are  not  memberB  thereof,  or  to  defeat  a  claim  of  such 
persons  against  the  corporation,  or  to  affect  strangers  in  any  way:  Wheeler  v. 
Walker,  45  N.  H.  355;  Chaee  v.  RaUroad  Co.,  38  SI.  215.  In  Orcffy,  PUU- 
burg  etc  R,  R.,  31  Pa.  St.  489,  it  is  held  that  corporation  books,  thoogh  not 
generally  evidence  against  a  stranger,  are  so  against  a  corporator,  present  and 
assenting  to  the  entries  made  in  them.  The  books  of  the  corporation  cannot 
be  produced  to  verify  the  facts  in  suits  by  strangers  against  members,  when 
the  officers  of  the  corporation  can  be  produced:  Mudgett  v.  HorreU,  33  Cal 
25.  Nor  even  in  suits  by  a  corporation  against  its  members  can  they  be  used 
as  proving  in  behalf  of  the  corporation  entries  in  its  interest;  nor  against  the 
corporation  to  prove  private  agreements  of  the  stockholders :  Haynea  v.  Brown, 
86  N.  H.  545;  Black  v.  Shreve,  13  N.  J.  Eq.  455.  The  minute  books  may  be 
put  in  evidence  as  against  strangers,  to  prove  its  regular  organiation:  Angeli 
k  Ames  on  Corp.  sec.  573. 

In  Wharton  on  Evidence,  voL  1,  sec  661,  it  is  stated:  "Where  a  oocpon- 
tion  keeps  books  in  which  the  proceedings  are  entered,  then  these  books  are 
primary,  but  usually  only  prima  fade  evidence  of  such  proceedings  so  £w  a» 
ooncems  the  members  between  each  other  or  against  the  corporafciML'* 
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Btens  v.  Btens. 

pATMBn  09  Debt  st  Ioqact. — A  testator  being  indebted  to  bie  two 
tona  B.  and  0.  in  the  aom  of  three  hundred  and  fifty  ponnda,  made  hia 
win  in  which  he  eanoelled  debta  amounting  to  more  than  ten  thonaand 
doUara  due  to  him  from  B.,  whom  he  had  previonaly  advanced  to  the 
amount  of  six  thousand  dollars,  and  then  gave  him  five  hundred  dollars^ 
and  no  more.  To  C.  he  gave  some  small  specifio  legadea,  and  one  f  oorth, 
the  residue  of  hia  estate,  which  he  directed  to  be  equally  divided  be* 
tween  hia  wife,  hia  son  C,  and  hia  two  dau^ters,  after  certain  legaciea 
to  hia  wif e^  hia  daughtera  and  other  peiaona.  He  died  leaving  a  amall 
real  estate,  and  a  large  amount  of  personal  property.  It  waa  held  that 
the  debt  from  the  testator  to  his  sons  waa  not  ertingniahed  by  the  pro- 
viaions  of  the  wilL 

Casb  stated  for  the  opinion  of  the  coart,  containing  the  fol- 
lowing facts:  Patrick  Byrne,  the  defendant's  testator,  at  the 
time  of  his  decease,  was  indebted  to  the  plaintiffs  in  the  sum  of 
three  hundred  and  fifty  pounds,  in  right  of  their  mother,  the 
testator's  first  wife.  The  testator  left  issue,  Patrick  Byrne, 
jun.,  and  Henry  C.  Byrne,  the  plaintiffs,  and  two  daughters  by 
a  second  wife,  who  also  survived  him.  His  estate,  reid  and  per- 
sonal, was  valued  at  two  hundred  and  fifty-five  thousand  dol- 
lars. At  the  time  of  the  testator's  death,  his  son  Patrick  was 
separately  indebted  to  him  in  the  sum  of  about  ten  thousand 
seven  hundred  and  eighty-eight  dollars,  but  the  plaintiffs  were 
not  jointly  indebted  to  him,  nor  was  Henry  separately  indebted 
to  him.  Shortly  before  his  death,  the  testator  gave  his  son  the 
stock  in  trade  of  a  bookseller's  establishment  in  Baltimore, 
worth  at  least  six  thousand  dollars. 

The  will  did  not  contain  the  usual  clause,  directing  the  pay- 
ment of  all  just  debts,  but  after  sundry  specifio  be(]^uests  gave 
the  following  directions  material  to  this  cause:  *'  And  whereas, 
my  son,  Patrick  Byrne,  is  indebted  to  me  in  sundry  sums  ad- 
vanced for  his  benefit,  my  will  is,  that  all  his  debts  to  me  be 
canceled,  and  I  bequeath  to  him  the  sum  of  five  hundred  dol- 
lars, and  no  more.  All  the  residue  of  my  real  estate  I  devise 
to  my  executors  to  sell,  and  the  proceeds  thereof  shall  be 
equally  divided  between  my  wife,  my  son  Henzy,  and  my 
daughters  Ellen  and  Mary."  **  All  my  estate,  real  and  personal, 
and  mixed,  not  herein  before  disposed  of,  I  devise  and  bequeath 
to  my  wife,  my  son  Henry,  and  my  daughters  Maiy  and  Ellen, 
to  be  equally  divided  between  them."  '*  I  appoint  my  beloved 
wife,  my  son  Henry  0.  Byrne,  and  Alexander  McGausland, 
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executors  of  this  my  last  vdll."  The  qnestion  for  the  opinion  of 
the  court  was,  whether  by  anything  contained  in  the  will  of 
Patrick  Byme^  the  plaintifEs  were  precluded  from  maintaining 
this  action,  brought  to  recover  the  money  due  to  them  in  the 
*  right  of  their  mother. 

Bawle,  jun.,  and  O.  J.  IngenoU,  for  the  plaintiff,  urged  that 
to  operate  as  a  satisfaction  of  a  debt  due  from  the  testator,  a 
legacy:  1.  Should  be  equal  to  the  amount  of  the  debt;  2. 
Should  take  immediately  on  the  testator^s  death;  8.  Should 
depend  on  no  contingency;  and,  4.  Should  be  of  the  same  nature 
as  the  debt:  Boberts  on  Wills,  484;  4  Bac.  Ab.  867:  MeredUh 
T.  Wyne,  Free,  in  Oh.  814;  Oranmer^s  case^  Salk.  508;  Ibwler 
?.  Fowler,  8  P.  Wms.  858;  Nicholls  t.  t/iuZwm,  2  Atk.  801;  EaaL- 
wood  T.  Vtnke,  2  P.  Wms.  617;  Biohardaon  t.  Greew,  8  Atk.  65. 

AUibone,  contra,  relied  upon  the  clause  giving  to  Patrick  a 
certain  sum  "  and  no  more;"  and  upon  the  ftust  that  there  was 
no  direction  as  to  the  payment  of  debts. 

TfLomcAK,  0.  J.,  was  not  present,  and  gave  no  opinion. 

Tbatbs,  J.  It  is  indisputable  that  the  intention  of  a  testator 
expressed  in  his  will,  and  fairly  collected  therefrom  shall  govern 
its  construction.  Courts  of  justice,  in  order  to  preserve  uni- 
formity of  decision,  and  thereby  give  stability  to  property,  have 
adopted  certain  legal  principles,  to  which  they  will  adhere  in 
all  proper  cases.  But  it  is  obvious  that  decisions  upon  wills 
are  less  authoritative  than  in  other  instances,  arising  from  the 
great  variety  of  motives  which  influence  different  men  in  the 
disposition  of  their  property,  and  their  manner  of  conveying 
their  meaning. 

A  rule  has  prevailed  that  whenever  a  person  by  his  will  gives 
a  legacy  as  great  or  greater  than  the  debt  he  owes  the  legatee, 
fsuch  legacy  shall  be  a  satisfaction  of  the  debt,  on  the  presump- 
ition  that  a  man  must  be  intended  just  before  he  is  bountiful, 
And  that  his  intent  is  to  pay  a  debt,  and  not  to  give  a  legacy: 
1  Eq.  Ab.  203;  2  Salk.  508;  2  Yem.  177,  258,  298.  The  rule 
itself  is  not  founded  in  reason,  and  often  tends  to  defeat  the 
bounty  of  testators;  and  able  chancellors  have  thought  it  more 
agreeable  to  equity  to  construe  a  testator  to  be  both  just  and 
generous  when  the  interests  of  third  persons  are  not  affected. 
And  courts  of  justice  will  now  lay  hold  of  slight  circumstances 
to  get  rid  of  the  rule.  Legacies  are  considered  as  gratu* 
ities,  and  are  always  construed  favorably.  If  they  be  less  than 
the  sum  due,  payable  on  a  contingency  or  a  future  day,  on 
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these  and  the  like  oxrcnmstanoes,  they  will  be  conatrned  as  addi- 
tional bounties  and  not  as  satisfactions:  4  Bac.  Ab.  867.  And 
although  the  contingency  does  not  actually  happen,  and  the 
legacy  thereby  becomes  due,  yet  it  shall  not  go  in  satisfaction 
of  the  debt,  because  a  debt  which  is  certain  shall  not  be  merged 
or  lost  by  an  uncertain  and  contingent  recompense.  For  what- 
«Ter  is  to  be  a  satisfaction  of  a  debt  ought  to  be  so  in  its 
creation  and  at  the  yezy  time  it  is  given,  which  such  contingent 
provision  is  not:  TaJbol  v.  Duke  of  Shrewdmry,  Free,  in  Ch. 
395.  I  am  far  from  wishing  to  break  through  any  settled  rule 
of  decision,  and  yet  I  cannot  but  fully  agree  with  Mr.  Finch 
in  his  note  to  this  case,  that  according  to  the  most  modem  de- 
oisions,  it  is  presumed  that  the  legacy  must  be  in  all  respects 
^usdem  generis,  to  cause  a  satisfaction  of  the  debt,  and  an  ap- 
parent intention  in  the  will  that  the  testator  meant  it  as  such. 

Taking  the  whole  of  the  will  together,  my  mind  is  satisfied, 
that  both  plaintiffs  stand  precisely  on  the  same  ground  as  to 
their  joint  demands,  in  right  of  their  mother  on  their  father's 
ostate.  Both  of  them  are  precluded  from  maintaining  this  suit 
or  neither  of  them.  The  gratuity  of  the  father,  of  the  Balti- 
more stock  in  trade,  amounting  to  at  least  six  thousand  dollars, 
to  Patrick  can  have  no  effect  on  our  decision.  It  is  stated  in 
the  case  to  be  a  voluntary  gift  by  the  testator  to  bis  son.  It 
has  been  objected  that  there  was  no  general  direction  in  the 
will,  that  the  testator's  debts  should  be  paid  by  his  executors. 
This  can  be  of  no  moment  in  Pennsylvania,  where  all  the  estate, 
real  and  personal,  of  deceased  persons,  are  made  assets  for  the 
payment  of  debts  as  was  decided  in  Smith  y.  Smith,  1  Binn.  211. 
In  this  state  such  direction  is  mere  matter  of  form,  pursuing  the 
English  precedents.  The  law  imposes  on  executors  and  ad- 
ministrators, the  obligation  of  discharging  the  debts  of  their 
testator  or  intestate.  It  is  also  much  relied  on,  that  the  testa- 
tor bequeathed  to  Patrick  five  hundred  dollars  and  no  more, 
and  that  these  last  words  necessarily  imply  an  intention,  that 
he  should  have  no  other  claim  on  the  estate.  I  cannot  assent 
hereto.  If  such  was  his  meaning  he  might  clearly  have  ex- 
pressed it.  But  the  plain  meaning  of  these  expressions  is,  that 
Patrick  should  participate  the  bounty  of  his  father  no  further; 
not  that  he  should  surrender  up  an  honest  debt  of  seven  hun- 
dred for  five  hundred  dollars.  In  this  particular  only  can 
we  discover  any  dissatisfaction  of  the  father  with  his  eldest 
son,  when  he  excludes  him  from  a  share  of  the  residuum.  Nor 
do  I  deem  the  cancelling  of  the  debt  of  ten  thousand  seven 
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hundred  and  seTonty-eigbt  dollars,  as  eqniTslent,  in  all  respectS; 
to  a  devise  of  so  much  money.  It  was  not  ejusdem  generis^  with 
the  sum  he  owed  to  his  two  sons  jointly,  when  as  it  is  stated  in 
the  case  the  two  plaintiffs  were  not  jointly  indebted  to  him,  nor 
was  Henry  separately  indebted  to  him.  Although  Henry  is  de- 
clared by  the  will  to  be  entitled  to  one  fourth  part  of  the  re- 
siduum, it  was  but  a  contingency  whether  his  distributive  share 
would  surmount  his  proportion  of  the  three  hundred  and  fifty 
pounds  sterling,  or  not.  The  strong  probability,  it  is  true,  was 
that  it  would  exceed  it,  but  the  amount  was  not  certain,  and  it 
lay  within  the  range  of  human  events,  and  the  vicissitudes  of 
trade,  that  the  testator's  affiairs  might,  by  possibility  vnnd  up 
differently.  The  amount  of  the  legacy  in  its  creation,  vras  un- 
certain, and  the  recompense  contingent. 

It  is  a  circumstance  of  weight  in  my  mind,  in  the  present  in- 
stance, that  there  is  no  deficiency  of  assets,  whereby  fair  credi* 
tors  might  be  exposed  to  the  risk  of  losing  part  of  their  honest 
demands,  l^is  was  relied  on  by  Ld.  Ch.  Oowper  in  OuXhbert  v. 
Peacock,  1  Salk.  156.  Upon  the  whole  vdll,  I  am  of  opinion, 
that  there  is  not  such  an  apparent  intention  disclosed  therein^ 
that  the  testator  meant  his  two  sons  should  be  barred  or  pre* 
eluded  from  maintaining  this  action  for  their  material  debt, 
and,  therefore,  judgment  should  be  entered  for  the  plaintiib. 

GiBBOH.  J.,  conooired. 

Judgment  for  the  plaintiffs. 

See  an  analofooa  oaie,  Stroniy  ▼.  WWkmB,  7  Am.  Dao.  81,  and  notei 


Allison  v.  Rheam. 

[8  BnMSAar  k  BawIiB,  187.] 

False  Imfbisonmxnt,  Trbbp ass  fob.  — ^Where  the  defendant  has  anffldant  real 
property  to  satisfy  a  judgment  recovered  against  him,  trsspasa  will  lie 
against  the  jadgment-creditor  who  saes  oat  a  writ  of  copjoa  ad  mtirfor 
cknivm^  nnder  which  the  debtor  is  imprisoned,  althoogji  soeh  writ  will 
be  a  justification  to  the  officer  ezecating  it. 

Trespass  and  false  imprisonment  against  Bheam,  for  causing 
plaintiff  to  be  arrested  and  imprisoned  for  six  hours,  under  u 
capias  ad  satufaciendum^  it  appearing  that  Allison  had  sufficient 
real  estate  to  satisfy  the  judgment  recovered  by  Bheam.  The 
question  whether  trespass  would  lie  was  reserved  for  the  consid- 
eration of  the  court  in  banc. 

FhiUipa  and  J.  B,  IngersoU,  for  the  plaintiff. 
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E.  IngersoU  and  IngersoU,  contra,  nrged  that  the  process  was 
voidable,  not  void,  and  that,  therefore,  trespass  would  not  lie: 
Weaver  y.  Clifford,  Bnlst.  64;  Smith  y.  Shaw,  12  Johns.  367. 
Trespass  does  not  lie  where  one  who  is  entitled  to  privilege  is 
arrested:  Cameron  v.  Lightfoot,  2  W.  Bl.  1199. 

TiLomcAH,  G.  J.  This  is  an  action  of  trespass  and  false  im- 
prisonment. The  plaintifiF  proves  that  the  defendant,  who  had 
obtained  judgment  against  him  in  another  action  in  this  coiirt, 
sued  out  a  writ  of  capias  ad  aalisfaciendum  and  had  him  ar- 
rested, although  he  had  sufficient  real  estate  to  satisfy  the 
judgment.  The  writ  was  quashed  on  application  to  the  court. 
The  defendant  contends  that  the  plaintiff  has  mistaken  his 
remedy,  which  was  not  trespass,  but  an  action  on  the  case  for 
maliciously  suiug  out  the  writ,  knowing  that  there  was  property 
aufficieut  to  satisfy  the  judgment. 

It  is  enacted  by  the  act  of  April  13,  1807,  sec.  5,  "  that  no 
writ  of  capias  ad  saiisfaciendum  should  issue  in  any  case  where 
the  defendant  may  have  real  and  personal  estate  to  satisfy  the 
plaintiff's  demand,"  so  that  the  capias  ad  saiisfaciendum  issued 
in  this  case  against  the  positiye  command  of  the  law,  aud  hav« 
ing  been  set  aside  by  the  court,  is  no  longer  a  justification  to  the 
party  by  whose  order  it  was  issued,  although  it  is  the  officer 
who  executed  it.  There  is  a  difference  between  writs  which  are 
erroneous  and  those  which  are  issued  irregularly  and  by  the 
fault  of  the  party.  If  an  erroneous  judgment  is  entered,  it  is  the 
error  of  the  court  and  not  of  the  party.  It  is  good  in  law  until  re- 
versed, and  evexything  done  under  it  before  reversal  is  valid.  If 
the  plaintiff  enter  a  judgment  without  authority,  and  issue  a 
capias  ad  saiisfaciendum,  on  which  the  defendant  is  arrested, 
and  then  the  judgment  is  set  aside  for  irregularity,  it  is  as  if  no 
judgment  had  been  entered,  and  trespass  lies  against  the  plaint- 
iff. This  was  decided  in  Phillips  v.  Biron,  1  Str.  509,  which  is 
cited  and  relied  on  by  C.  J.  De  Grey  in  Barker  v.  Braham  etc,^ 
8  Wils.  376.  So  if  the  plaintiff  has  a  judgment,  and  issues  an 
execution,  which  the  judgment  does  not  warrant,  it  is  a  nullify 
and  he  is  a  trespasser;  as  where  on  a  judgment  against  an  ad- 
ministrator, a  capias  ad  saHrfaciendum  was  sued  out:  Barber  v. 
Braham  etc.,  3  Wils.  368. 

But,  it  is  objected  by  the  defendant,  that  although  it  is  en- 
acted by  an  old  act  of  assembly,  twentieth  March,  1870,  1  Sm. 
L.  1G5,  that  no  freeholder  shall  be  arrested  by  writ  of  capias  ad 
respondendum,  yet  there  is  no  instance  of  an  action  of  trespass 
being  brought  against  a  plaintiff  who  arrested  a  freeholder 
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against  Hie  provision  of  the  act,  although  anests  of  this 
are  yezy  frequent.  Whether,  in  sach  case,  an  action  of  tres- 
pass would  lie,  is  not  now  the  question;  it  is  to  be  remarked, 
howeyer,  that  there  are  many  exceptions  in  that  act  which  take 
away  the  privilege  of  the  freeholder,  and  that  the  court  to 
which  the  capias  is  retomable  are  expressly  authorized  to  set  it 
aside,  with  thirty  shillings  costs  to  the  defendant.  So  that  the 
practice  has  been  to  obtain  relief  on  motion;  but  it  has  never 
been  decided  whether  or  not  trespass  would  lie  against  the 
plaintiff.  The  defendant's  counsel  have,  likewise,  mentioned 
the  case  of  a  person  being  arrested  who  is  entitled  to  privilege^ 
a  witness,  for  example,  who  is  attending  court.  If  he  is 
arrested,  the  court  will  discharge  him  on  motion,  but  trespaas 
does  not  lie.  The  reason  is,  that  the  issuing  of  the  writ  was 
not  irregular,  and,  therefore,  it  was  not  void;  it  was  only  the 
executing  ib  at  an  improper  time  which  was  wrong,  for  the 
witness  might  have  been  lawfully  arrested  after  he  had  returned 
home,  his  privilege  being  only  temporary.  But  these  caaea 
cannot  be  compared  with  the  present,  where  the  issuing  of  the 
writ  is  expressly  forbid.  The  defendant^  who  is  imprisoned, 
suffers  manifest  wrong,  even  though  the  plaintiff  in  the  exeeu* 
tion  might  not  know  of  his  properly,  and  why  should  he  not 
have  redress  i  An  action  on  the  case,  for  maliciously  suing  out 
the  writ,  is  hard  to  maintain,  for  the  plaintiff  must  prove 
malice.  Besides,  when  the  writ  is  considered  as  void,  case  is 
not  the  proper  remedy. 

It  is  said  to  be  the  practice  to  sue  out  tkjieri/aeias  and  oapi» 
ad  aalisfadendum  together,  and  that  it  is  a  very  convenient 
practice.  It  is  so,  and  I  am  not  for  disturbing  it.  But  the 
party  who  sues  them  out  must  take  care  not  to  execute  the 
capias  ad  satisfaciendum  until  he  has  ascertained  that  the  de- 
fendant has  not  property  to  satisfy  the  judgment,  and  this  he 
may  do  by  calling  on  him,  and  asking  him  to  show  his  prop- 
erty. This  act  of  assembly  may  sometimes  throw  difficulties  in 
the  way  of  the  plaintiff,  but  this  court  has  no  right  to  repeal  or 
alter  it.  I  am  of  opinion  that  the  ccqoias  ad  satirfaciendum  in 
this  case  was  issued  improperly,  and,  being  set  aaide  by  the 
court,  is  to  be  considered  as  a  nullity.  Therefore,  the  action 
of  trespass  is  maintainable. 

QiBSON,  J.  The  reason  why  an  action  on  the  case  is  the 
proper  remedy  for  a  malicious  arrest,  is  because  the  process  is 
anoh  as  the  law  allows;  the  gravamen  is  the  abuse  of  it.  The 
act  itseU  is  lawful,  the  injury  consequentiaL    The  fifth  section 
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of  the  act  of  the  thirteenth  April,  1807,  strictly  prohibits  the 
capias  ad  aaHsfaciendum,  unless  where  the  defendant  is  destitute 
of  property.  A  plaintiff  may  still  have  recourse  to  it  in  the 
first  instance,  but  at  his  peril  of  being  a  trespasser  if  the  de- 
fendant should  have  property.  There  may  be  cases  in  which 
the  immediate  nse  of  this  writ  may  be  absolutely  necessary  to 
secure  a  debt.  But  then  there  is  a  plain  and  safe  course  to  be 
pursued.  Let  it  be  accompanied  with  fk  fieri  facias^  with  direc* 
tions  to  the  officer  to  execute  the  capias  only  in  case  the  de- 
fendant shall  refuse  to  show  property.  If  the  person  using  it 
will  not  take  this  precaution  to  secure  the  defendant  from  an 
unnecessary  arrest,  he  ought  not  to  complain  if  the  law  should 
treat  him  as  a  trespasser.  To  decide  that  he  should  be  answer- 
able for  a  malicious  and  oppressive  use  of  the  writ  only  in  an 
action  on  the  case,  would  do  yiolence  to  the  letter  and  spirit  of 
the  act.  It  would  be  impossible,  in  many  cases,  to  prove 
malice,  where  it  did  exist,  and  a  party  might  suffer  injury 
where,  in  fact,  it  did  not.  I  think  it  clear,  therefore,  thia 
action  of  trespass  is  sustainable. 

DuHaA.\',  J.,  gave  no  opinion,  not  having  heard  the  argument. 

Judgment  affirmed. 


Bnnoui,  J.,  in^erry  ▼.  ffamOl,  12  Serg.  ft  E.  21Q»  d^vering  the  opinion  ol 
Ifaa  ooiirt»  where  an  aotum  of  trypan  on  the  oaae  had  been  brought  for  folie 
imprisonnieni  under  »  writ  of  «»|Ma«  o^  M<t(/aciaM{ti^ 
*'An  action  for  falae  imprisonment  ooald  be  maintained  againit  aomebody;  it 
oooid  not  againBt  the  officer,  who  waa  boond  to  obey  hie  writ;  it  therefore  liea 
nnqoeationably  againat  the  preaent  defendant  [the  judgment-creditor].  I  hold 
theae  prindplee  to  be  fnomihofeiVibla,  and  AUi$on  t.  Sheam^  8  Serg.  ft 
Bawle,  Ul,  decided  this  wry  ease;  for  when  the  court  decided  that  treapaea 

would  lie,  they  decided  thfak  caae  would  not;  for  it  is  clear  that  the  plamtifl 
could  not  have  hia  chance  of  actiona."  See  further  citationa  in  KensMdy  ▼. 
DfgMu,  1  Giay,  71;  OrUm  ▼.  Nowmm,  27  Wia.  685;  and  Winder  ▼.  Smiih,  « 
W.  ft  &  429,  ahowing  that  the  action  for  falae  imprisonment  would  not  lie  if 
tlio  judgment-ezeditor  had  fint  called  upon  the  debtor  who  made  falae  rapra- 
aantaticna  aa  to  hia  property. 


Andres  v.  Koppbnhbafbr. 

\Z  BSBOSAin  a  Bawls,  a66.J 

WoBM  Aonoif  ABLB  PEE  8K— To  say  of  a  woman,  "  What  ia  a  woman  thai 
makea  a  libel?  She  is  a  dirty  creature,  and  that  is  you.  Youhavemada 
alibel,  and  I  will  prove  it  with  my  whole  estate,*'  are  actionable  per  m. 
aa  espreaaing  an  imputation  of  libel,  which  is  in  its  niiture  immoral,  and 
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Ebbob  to  tliO  common  pleas  in  an  addon  of  slander,  in  wliiek 
the  court  arrested  judgment  after  verdict  for  the  plaintiff.  The 
words  charged  as  slanderous  appear  from  the  opinion. 

Weidman  and  Bogetn^  for  the  plaintiff 

Oodwin,  contra. 

TiLaHKAH,  C.  J.  The  question  in  this  case  is  whether  the 
words  laid  in  the  declaration  are  actionable?  "What  is  a 
woman  that  makes  a  libel?  She  is  a  dirty  creature;  and  that 
is  you,  you  haye  made  a  libel,  and  I  will  prove  it  with  my 
whole  estate." 

The  defendant  contends,  in  the  first  place,  that  he  only  said 
that  Mrs.  Andres  made  a  libel,  which  is  not  actionable,  be- 
cause making  a  libel  is  not  iDdictable,  unless  it  be  published 
also.  Many  cases  were  cited  to  prove  that  publication  is 
necesaaiy  to  support  an  indictment,  and  some  to  the  contrazy, 
but  that  is  not  the  point  to  be  decided,  granting  the  publica- 
tion was  necessaiy;  yet  when  one  is  charged  with  making  a 
libel,  especially  accompanied  with  the  other  opprobrious  words 
used  in  the  present  instance,  it  may  be  fairly  understood,  such 
a  making  as  constitutes  a  complete  indictable  offense.  In  com- 
mon parlance,  making  includes  publishing,  and  words  are  to 
be  taken  according  to  common  understanding.  I  do  not  think, 
therefore,  that  this  objection  will  avail  the  defendant.  But 
supposing  the  words  to  imply  an  indictable  offense,  it  is  con- 
tended that  still  they  are  not  actionable,  because  there  is  noth- 
ing infamous  in  the  crime  of  libeling.  It  is  laid  down  by  some 
elementary  authors  that  all  words  are  actionable  which  import 
an  offense  for  which  one  is  indictable  and  punishable  bj  fine 
and  imprisonment.  I  am  inclined  to  think  that  this  is  carrying 
the  matter  rather  too  far,  to  say  that  a  man  has  committed  an 
assault  and  battery,  is  charging  him  with  an  offense  punish- 
able by  fine  and  imprisonment.  But  yet,  no  action  of  slander 
has  been  sustained  for  such  words.  It  seems  that  there  should 
be  something  in  the  offense,  of  an  infamous  or  disgraceful 
nature.  Either  a  felony  or  a  misdemeanor,  which  affects  one's 
reputation.  In  Shaeffer  v.  Einiter^  1  Binn.  642  [2  Am.  Dec. 
488],  and  JBossv.  McClurg,  5  Binn.  218,  it  appears  to  have  been 
the  opinion  of  this  court  that  the  words  should  contain  an  im- 
putation of  some  crime  liable  to  capital  or  infamous  punishment, 
or  some  misdemeanor  of  an  infamous  nature.  This  was  the 
rule  laid  down  by  Ch.  J.  De  Grey  in  Ondow  v.  Home.  Now, 
will  a  libel  come  within  this  rule?   I  think  it  will.    The  pi 


Uay,  1817.]       Andpes  v.  Eoppenheateb.  649 

ment  at  common  law  was  infamous  or  otherwise,  at  the  dis- 
cretion of  the  court.  It  was  sometimes  punished  with  fine  or 
imprisonment,  or  both,  and  sometimes  with  the  pilloxy.  But 
what  is  its  estimation  in  society?  It  is  an  offense  which  admits 
of  many  grades.  Viewing  it  in  its  most  f aTorable  light,  it  indi- 
cates an  unfeeling,  malicious  heart.  But  when  it  rises  to  the 
higher  degrees,  it  is  infamous  in  the  extreme.  The  man  who 
wantonly,  maliciously  and  falsely,  traduces  the  character  of  his 
neighbor,  is  no  better  than  a  felon;  he  endeayors  to  rob  him  of 
that,  in  comparison  with  which^  gold  and  diamonds  are  but  as 
dross.  The  charge  in  this  case  was  general.  But  it  was  at- 
tended with  other  abusive  expressions,  from  which  it  may  be 
inferred  that  an  infamous  libel  was  intended.  I  do  not  think, 
however,  that  it  is  the  duty  of  the  court  to  be  solicitous  to  soften 
the  meaning  of  expressions  which  the  jury  have  found  to  be 
slanderous.  As  the  words  convey  an  express  imputation  of  a 
libel,  and  a  libel  is  an  offense  punishable  with  fine  and  impris- 
onment, and  in  its  nature  always  immoral  and  often  infamous, 
I  am  of  opinion  that  the  declaration  shows  a  good  cause  of 
action.  The  judgment  of  the  court  of  common  pleas  should, 
therefore,  be  reversed,  and  judgment  entered  for  the  plaintiff. . 

Gibson,  J.  1.  Whatever  may  formerly  have  been  the  rule, 
the  law  is  now  settled,  that  in  actions  of  slander  the  words  are 
to  be  understood  in  the  popular  sense.  It  is  too  late  to  call  on 
a  court  to  tax  its  ingenuity  to  find  out  some  sense  in  which  the 
words  might  have  been  spoken  innocentiy;  that  absurdity  is 
exploded.  It  is  not  necessary  to  decide  whether  the  bare  mak- 
ing of  a  libel,  without  publishing  it»  be  criminal  or  not.  In 
common  parlance,  to  charge  a  person  with  making  a  libel,  is  a 
charge  of  libeling.  Would  not  everybody  understand  a  person 
eaying  that  "  A.  made  a  libel  on  B.,''  as  charging  A.  witii  con- 
summating the  offense?  And  would  not  this  interpretation 
-gain  additional  strength,  from  considering  the  words  as  a  literal 
translation  from  the  German  language  ?  The  case  of  Bamman 
v.  Boyer^  3  Binn.  615  [5  Am.  Dec.  380]  is  much  stronger  than 
the  present,  and  proves  that  an  accusation,  made  even  indirectly, 
and  insinuated  by  equivocal  expressions,  is  sufficient  to  support 
an  action  of  slander,  if,  from  tiie  words  employed,  it  would  be 
understood  by  mankind  in  general  that  a  charge  was  intended 
to  be  conveyed. 

2.  But  is  it  actionable  to  charge  a  person  with  having  libeled. 
In  England  the  law  is  broadly  laid  down  that  words  charging 
an  offense  that  would  subject  the  party  to  punishment  by  indict- 
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ment,  are  aotiooaUe  in  themselyes.    In  Brooker  v.  Coffin^  S 
JohnB.  188  [4  Am.  Deo.  387],  the  role  is  lestrained  to  a  chaxge 
that  wotdd,  if  true,  sabjeot  the  party  to  an  indictment  for  a. 
crime  invoMng  moral  turpitude,  or  that  would  draw  after  it 
an  infamous  punishment.     This  distinction  appears  to  me  a 
sound  one,  and  to  be  founded  in  reason  and  good  sense.    There^ 
is  a  variety  of  misdemeanors,  to  the  commission  of  which  not 
CTcn  the  shadow  of  disgrace  is  attached  by  the  world,  and  to- 
be  accused  of  which  would  not  be  likely  to  induce  the  Texaiion 
of  a  prosecution  if  the  accused  were  innocent,  and  if  guilty  he* 
ought  not  complain.    I  think  it  unreasonable  that  a  charge  of 
having  committed  a  nuisance,  assault  and  battery,  and  the  like, 
should  be  held  actionable.    Then,  testing  the  case  by  this  rule, 
it  appears  to  me  the  words  laid  in  the  declaration  are  actionable; 
for  however  complacently  the  world  may  be  disposed  to  look 
upon  the  commission  of  this  offense,  and  I  confess  it  is  generally^ 
viewed  with  too  much  lenity,  it  cannot  be  denied  to  be,  in  point 
of  morality,  a  crime  of  an  atrocious  character.    There  may  be, 
and  no  doubt  are,  men  who  consider  it  their  vooation  to  libel 
without  the  least  regard  to  truth,  the  private  character  of  eveiy^ 
individual  whose  situation  renders  it  expedient  to  do  so,  for  the> 
purpose  of  carrying  a  point,  and  who  are  not  thought  the  worse 
for  it  in  the  circle  of  their  acquaintance.    But  this  is  rather  an 
evidence  of  perversion  of  the  public  judgment  than  of  the- 
absence  of  turpitude  in  the  perpetrators  of  the  offense.    But 
there  may  be  instances  of  this  ^crime,  where  the  peace  of  fami* 
lies  and  the  reputation  of  females  are  assailed,  which  involve  a^ 
degree  of  moral  turpitude  that  render  it  as  dishonorable  as  theft. 
There  may  be  also  cases  in  which  the  degree  of  guilt,  and  con- 
sequently of  disgrace,  is  comparatively  small;  but  the  mla^ 
being  general  must  equally  apply  to  all  cases.    It  therefore  ap- 
pears to  me,  the  words  laid  are  actionable  and  that  the  court 
below  erred  in  arresting  the  judgment. 

DusoAN,  J.,  concurred. 


Jnstioe  diffosd,  deliyezing  the  opinion  of  the  coort  in  PoUard  v.  Ljfom,  9t 
U.  8.  (1  Otto)  234,  says:  «<Mach  diaoanoa  of  tho  omm  decided  in  tW 
mpreme  coort  of  PennsylTania  is  qnite  nnneoeaury,  tm  we  have  tbe  sathoi^ 
ity  of  that  oooit  for  saying  that  the  leading  oases  establish  the  prinetple  tfasa^ 
words  spoken  of  a  private  person  are  only  actionable  when  they  contain,  a. 
plain  impatation,  not  merely  of  some  indictable  offense,  bat  one  of  an  in* 
famona  character,  or  snbject  to  an  infamous  or  disgraoefnl  ponishment;  and 
that  an  inmtendo  cannot  alter,  enlarge,  or.  extend  thdr  natonl  and  olnrioQ» 
meaning,  hot  only  explain  something  already  sufficiently  avemd,  cr  make  » 
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more  explicit  application  of  that  which  might  otherwise  be  oouidered  am- 
bigaons  to  the  material  sabject-matter  properly  on  the  recordt  by  the  way  of 
aTermentorcotto^tvm.*  OotUngv^  MorgcMt  32  Pa.  SL  275;  Shaker  t.  Kmtur, 
1  Binn.  637  [2  Am.  Bee  488];  McOlurg  ▼.  Bom,  5  LL  218;  ^mfret  ▼.  Koppm- 
Aas/er,  8  &  ft  £.  25fi. 


Miller  v.  Miller. 

P  SnesAiT  &  lUwia,  988.} 

BynmrcB  ab  to  F&ocuESfro  Wnx.— Eyideooe  is  inadmiarihle  ahowiiig  that 
one  of  the  devisees  had*  by  Tarioos  disooarses,  intlmaied  that  he  had  pto> 
cored  the  will  to  be  made»  and  that  it  was  read  to  him,  and  that  he  had 
given  the  reason  why  his  brothers  and  sisters  got  so  small  a  portion. 

PmmTAnoN  to  ICakb  Will.— >A  person  has  a  rig^t^  by  fair  argoment  and 
persnasiony  to  induce  another  to  make  a  will,  and  even  to  make  it  in  hia 
own  favor. 


Ebbob  to  the  oommon  pleas.  An  issue  of  deviaavit  vel  non  was 
directed  from  the  register's  court  to  try  the  yalidity  of  an  instru- 
ment of  writings  purporting  to  be  the  last  will  and  testament  of 
Michael  Miller,  deceased.  On  the  trial  in  the  court  below,  the 
defendants  offered  to  prove  that,  subsequent  to  the  execution, 
John  Miller,  one  of  the  devisees,  and  one  of  the  plaintiffs  be- 
low, with  whom  the  testator  lived,  had,  by  Tazious  declarations, 
intimated  that  he  had  procured  the  said  will  to  be  made,  and 
that  the  same  was  read  to  him,  the  said  John  Miller,  and  that 
he  had  given  the  reason  why  his  brothers  and  sisters  had  got  so 
small  a  portion.  The  plaintifb  objected,  and  the  court  rejected 
the  CTidenoe.    A  bill  of  exceptions  was  thereupon  taken. 

Wrighi,  for  the  plaintiff  in  error,  cited  2  Johns.  81  [JackKn  ▼. 
Kniffen,  8  Am.  Dec.  890]. 

Weidham  and  Oodtoin,  contra. 

TujSBMAXf  0.  J.  The  trial  in  this  case  was  had  on  an  issue 
from  the  register's  court  of  Lebanon  county,  to  decide  on  the 
Talidity  of  a  certain  writing,  as  the  last  will  and  testament  of 
Michael  Miller,  deceased.  The  defendants  offered  CTidence  to 
prove  that  John  Miller,  one  of  the  plaintiffs  in  the  issue,  and  a 
devisee  in  the  writing  set  up  in  the  will,  had,  after  the  execu- 
tion of  the  said  writing,  "  by  various  discourses  iniimaied  thai 
he  had  procured  the  said  will  to  be  made,  and  that  the  same 
was  read  to  him,  and  that  he  had  given  the  reasons  why  his 
brothers  and  sisters  had  got  so  small  a  portion."  This  evidence 
was  objected  to  by  the  counsel  for  the  plaintiffs  and  rejected  by 
the  court,  to  whose  decision  an  exception  was  taken.    A  ques* 
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tion  has  been  made  whether  any  declarations  of  one  of  the  de- 
Tisees  in  a  will  are  evidence  against  the  other  dcTisees.  This 
question  it  is  unnecessary  to  decide,  because  it  appears  to  me 
that  the  evidence  offered  was  so  yague,  indefinite  and  imma- 
terial that  it  ought  not  to  haye  been  receiyed.  It  was  not  even 
offered  to  be  proved  that  John  Miller  had  said  that  he  procured 
the  will  to  be  made,  but  only  that  he  had  inlimaled  it.  Besidee, 
the  procuring  a  will  to  be  made,  unless  by  foul  means,  is  nothing 
against  its  validity.  Neither  was  it  at  fdl  material  that  the  will 
was  read  to  John  Miller,  or  that  he  had  given  the  reasons  why 
his  brothers  and  sisters  had  got  so  small  a  portion.  Hearing 
the  proof  of  all  these  things  would  have  been  wasting  time  to 
no  purpose.  A  man  has  a  right,  by  fair  argument  or  persua- 
sion, to  induce  another  to  make  a  will,  and  even  to  ma&e  it  in 
his  own  favor.  If  any  improper  artifice  or  fraud  has  been  prac- 
ticed, and  it  was  intended  to  prove  that  John  Miller  had  con- 
fessed it,  it  should  have  been  so  stated.  The  court  is  not  to 
presume  that  anything  else  will  be  proved  than  what  is  opened 
by  the  party  who  offers  the  evidence.  In  this  case  what  was 
opened  was  irrelevant,  and  I  am  therefore  of  the  opinion  that 
the  evidence  was  properly  rejected. 

Gibson,  J.,  concurred. 

Duncan,  J.  The  evidence  offered  on  this  issue  to  try  the  va- 
lidity of  a  paper  purporting  to  be  the  last  will  of  Michael  Mil- 
ler was,  that  John  Miller,  as  devisee  and  plaintiff,  and  the  per- 
son with  whom  the  testator  had  lived,  had  by  various  dis- 
courses intimated  that  he  had  procured  the  will  to  be  made, 
and  that  the  will  was  read  to  him,  and  that  he  had  given  the 
reasons  why  his  brothers  and  sisters  had  got  so  small  a  portion. 
The  evidence  was  offered  in  too  loose  a  shape.  What  discourse 
had  John  Miller  ?  What  did  he  say  ?  The  discourses  and  con- 
versations are  not  stated.  Intimation  is  a  conclusion  from  some- 
thing said — that  something  should  have  been  stated,  "inti- 
mated, by  his  discourse,  that  he  had  procured  the  will  to  be 
made."  How  intimated?  By  what  means  procured?  Is  it 
pretended  that  John  Miller  intimated  that  he  had  procured  the 
will  by  unlawful  means?  Influence  and  persuasion  may  be 
fairly  used.  A  will  may  be  honestly  procured.  Many  wills  in- 
deed would  be  destroyed,  if  you  inquire  into  the  degrees  of  in- 
fluence and  persuasion.  A  will  procured  by  circumvention  will 
be  set  aside;  but  a  will  procured  by  honest  means,  by  acts  of 
kindness,  attention,  and  by  importunate  persuasion,  which  del- 
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icate  minds  would  shrink  from,  would  not  be  set  aside  on  this 
ground  alone.  Having  the  will  read  to  him,  and  the  reason  he 
gave  why  his  brothers  and  sisters  had  so  small  a  portion,  surelj 
this  could  not  be  material  oTidence  to  invalidate  the  will.  If 
the  testimony  offered  ought  to  have  had  no  weight  with  the  jury, 
tended  to  prove  nothing  pertinent  to  the  issue,  it  would  be  im- 
material. If  immaterial,  it  has  properly  been  rejected.  li 
would  tend  to  protract  a  trial,  to  confound  a  jury,  were  all  idle, 
loose,  impertinent  and  immaterial  conversations  of  a  party  to  be 
received  in  evidence.  It  would  embarrass,  perplex  and  con- 
found the  jury;  render  the  trial  tedious  and  expensive,  without 
shedding  one  ray  of  light  on  the  issue.  If  this  evidence  was 
admitted  to  be  heard  by  the  jury,  the  court  must  have  directed 
the  jury  to  discard  it  from  their  minds.  It  was  therefore  most 
properly  rejected  in  the  first  instance,  and  the  judgment  must 
stand. 
Judgment  aflbmed. 

Perkins  v.  Gay. 

[8  SnOSAIT  k  &4WLB,  S27.] 

A^inwMmOT  uimaa  Mistakb. — ^Parties  to  an  agreement  miut  be  aoquainted 
with  the  extent  of  their  righta,  and  the  natnxe  of  the  inf  ormatioii  they 
can  oall  for  respecting  them,  else  they  will  not  be  bound.  Bat  where 
the  parties  treat  npon  the  basis,  that  the  fact  whioh  is  the  sabject  of  th* 
agreement  is  doubtfnl,  and  the  consequent  risk  each  is  to  encounter  is 
taken  into  consideration  in  the  stipulations  assented  to,  the  contract  will 
be  valid  notwithstanding  any  mistake  of  one  of  the  parties,  provided 
there  be  no  concealment  or  unfair  dealing  by  the  opposite  party  that 
would  affect  any  other  contract 

Ebbob  to  the  common  pleas  in  ejectment.  It  appeared  the 
parties  mutually  agreed  to  adopt  certain  lines  and  boundaries 
which  had  been  in  dispute;  and  the  material  question  presented 
was  whether  a  mistake  by  one  of  the  parties  as  to  his  rights 
would  invalidate  the  agreement.  The  opinion  on  this  point  is 
here  given. 

By  Court,  Gibson,  J.  *  *  *  But  the  defendant  gave  evi- 
dence of  the  establishment  of  a  consentable  line,  as  a  permanent 
boundary,  which  he  contended  was  fixed  by  him  and  Jackson^ 
under  whom  the  plaintiff  claims.  The  boundary  leaves  the  land 
to  the  defendant.  Whether  the  parties  ever  agreed  to  it,  and 
if  they  did,  under  what  circumstances  were  matters  proper  for 
the  decision  of  the  jury;  what  we  have  to  do  with,  is  the  direc« 
tion  of  the  court  in  matters  of  law.     It  was  laid  down  in  general 
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terms,  that  if  at  the  time  of  an  agreement  to  establish  a  con- 
eentable  line,  as  vre  teohnicallj  call  it,  the  parties  labor  under  a 
mistake,  as  to  their  respective  rights,  they  will  not  be  bonnd. 
To  this  doctrine  I  do  not  assent;  no  boundary  of  the  sort  could 
in  any  case  prevail,  if  it  were  law,  for  the  consideration  of  the 
agreement  is,  in  ninety-nine  cases  out  of  a  hundred,  the  settle- 
ment of  a  dispute  arising  from  ignorance  and  misapprehension 
of  right  on  both  sides.  If  to  prevent  irritation  until  the  true 
line  be  ascertained,  a  temporary  boundary,  predicated  on  the 
avowed  ignorance  of  the  parties,  be  establi^ed,  to  a  full  under- 
standing that  it  is  not  to  be  permanent,  there  is  no  doubt  it  wiU 
not  have  effect  beyond  the  terms  of  the  agreement.  So  if  the 
parties  from  misapprehension,  adjust  their  fences,  and  ezerdae 
acts  of  ownership,  in  conformity  with  a  line  which  turns  out 
not  to  be  the  true  boundary,  or  pemussion  be  ignorantly  given 
to  place  a  fence  on  the  land  of  the  party,  this  will  not  amount 
to  an  agreement,  or  be  binding  as  the  assent  of  the  parties;  and 
I  agree  it  is  a  principle  of  equity  that  the  parties  to  an  agree- 
ment must  be  acquainted  with  the  extent  of  their  rights,  and 
the  nature  of  the  information  they  can  call  for  respecting  them, 
else  they  will  not  be  bound.  The  reason  is,  that  they  proceed 
under  an  idea  that  the  fact  which  is  the  inducement  to  the 
agreement,  is  in  a  particular  way,  and  give  their  assent  not  ab- 
solutely, but  on  conditions  that  are  falsified  by  the  event:  J^ir- 
ner  v.  Turner^  2  Chan.  flep.  81;  Bingham  v.  Bingham,  1  Yes. 
126;  Oee  v.  Spenser,  1  Vem.  82;  PiLaey  v.  Detbcuverie,  8  P. 
Wms.  816;  Lansdowne  v.  Langdaume,  Mosely,  864;  CoMng  v. 
FraU,  Id.  400. 

But  where  the  parties  treat  upon  the  basis  that  the  fact  which 
is  the  subject  of  the  agreement  is  doubtful,  and  the  consequent 
risk  each  is  to  encounter  is  taken  into  consideration  in  the 
stipulations  assented  to,  the  contract  will  be  valid,  notwithstand- 
ing any  mistake  of  one  of  the  parties,  provided  there  be  no  con- 
cealment or  unfair  dealing  by  the  opposite  party  that  would 
affect  any  other  contract:  Can  v.  Can,  1  P.  Wms.  726;  Fatten 
V.  Beady,  1  Atk.  687;  Jonee  v.  BandaU^  Cowp.  87.  Eveiy  wager 
as  well  as  every  policy  of  insurance,  and  every  compromise  of  a 
doubtful  right,  depends  on  this  principle.  The  establishment 
of  this  kind  of  boundary  is  always  a  matter  of  compromise,  in 
which  each  party  supposes  he  gives  up  for  the  sake  of  peace 
something  to  which  in  strict  justice  he  is  entitled.  There  is  an 
express  mutual  abandonment  of  the  former  rights,  upon  an 
agreement  that  whether  they  be  good  or  whether  they  be  bad. 
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neither  is  to  reeur  to  them  on  any  pretense  whatever,  or  claim 
4in7thing  that  he  does  not  derive  from  the  terms  of  the  agree- 
ment. Eaoh  takes  his  chance  of  obtaining  an  equivalent  for 
•eyerything  he  relinqnishes,  and  if  the  event  turn  out  contraiy 
to  his  expectations^  so  much  the  woise  for  him.  If  there  be  no 
intention  of  fraud,  no  un&ir  dealing,  and  neither  party  has 
more  knowledge  of  the  fact  misconceived  than  the  other  had, 
the  contract  will  bind.  I  regret  being  obliged  to  reverse  a 
judgment  on  account  of  an  inadvertent  expression  which  may 
have  had  no  effect  on  the  verdict;  but  on  a  bill  of  exceptions 
we  have  no  discretion. 

The  judgment  must  be  reversed,  and  a  venire  faoiae  de  novo 
Awarded. 

TnxnnfAN,  0.  J.,  gave  no  opinion,  not  having  been  present  at 
the  argument. 

Judgment  reversed. 

EllfMEL   V.   EdIMBL. 

[t  Saaaua*  li  lUwia,  886.] 

Bvmnros  ab  to  Ohaeaoi!Bb.^A  penon  may  teitify  MtotbegoienloluuN 
aeter  for  tnith  of  a  witDOM^  from  his  knowledge  derived  from  onrnmon 
report. 

Bbbob  to  the  common  pleas.  To  impeach  the  character  of  a 
^tness,  another  testified  ''that  he  had  known  Peter  Eimmel 
for  eighteen  or  twenty  years;  that  he  had  lived  at  one  time 
within  four  miles  of  him;  that  he  had  bought  goods  from  him, 
imd  paid  him,  and  that  he  had  no  knowledge  of  his  general 
character  but  by  report."  The  defendant  then  proposed  to  ask 
the  witness:  "  What  is  the  general  reputation  of  Peter  Kim- 
mel,  in  the  county  of  Somerset,  as  a  man  of  truth?''  Objec- 
tion being  made  that  this  question  did  not  ask  the  witness  for 
his  own  knowledge,  the  court  sustained  the  objection,  and  the 
defendant  took  exception. 

Alexander,  for  the  defendant  in  errror,  admitted  that  the  ob- 
jection could  not  be  sustained;  but  on  account  of  its  frequent 
recurrence  in  practice,  requested  the  court  to  give  their  opinion^ 
and  the  reasons  of  it,  agreeably  to  the  act  of  assembly. 

TiLomiAjr,  0.  J.,  was  absent  from  sickness. 

GiBSoir,  J.  Although  the  very  nice  and  subtle  distinction 
taken  below  cannot,  in  this  case,  be  sustained,  I  admit  there 
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may  be  cases  where  even  evidence  of  character  may  be  excluded, 
on  account  of  its  being  hearsay,  and  not  the  best  of  which  th^ 
nature  of  the  case  is  susceptible;  as  where  the  witness  may 
have  never  been  in  the  neighborhood  in  which  the  person  whose 
character  is  to  be  affected,  resides,  and  where  the  former  may,  in 
truth,  have  no  other  knowledge  of  the  actual  state  of  the  repu* 
tation  or  common  report  of  such  neighborhood,  than  what  he 
has  gleaned  from  a  single  indiTidual.  The  witness  shall  not  be 
permitted  to  say  he  was  told  that  the  person  had  either  a  good 
or  bad  character  in  his  own  neighborhood.  But  that  is  a  very 
different  thing  from  a  knowledge  of  common  report,  acquired, 
as  in  this  case,  from  common  report  itself.  The  knowledge  of 
character  which  is  gained  from  rex>ort,  cannot  be  considered  as 
secondary;  for  report  constitutes  character,  and  is,  itself,  the 
vezy  thing  of  which  the  witness  is  called  to  speak.  A  compe- 
tent  knowledge  of  the  subject  can,  indeed,  be  acquired  through 
no  other  medium,  for  particular  instances  of  want  of  yeracifor, 
or  private  belief  of  destitution  of  moral  principle,  arising  from 
particular  instances  of  misconduct,-  are  always  excluded.  A 
personal  acquaintance  with  the  individual  to  be  affected,  is  un* 
necessary;  but  it  vdll  be  enough  if  the.  witness  be  acquainted 
with  his  character;  which  is  a  term  conyertible  with  common 
report.  The  witness  is  to  give,  not  his  own  judgment  of  the 
matter,  but  the  aggregate  result  of  at  least  a  majority  of  the 
voices  he  has  heard;  or  in  other  words,  for  after  all  there  is 
perhaps,  no  more  plain  or  practical  exposition  of  the  matter, 
he  must  state  what  the  common  report  is  among  those  who  have 
the  best  opportunity  of  judging  of  the  habits  and  integrity  of 
the  person  whose  character  is  under  consideration.  There  is 
danger  from  the  proneness  so  often  observable  in  witnesses,  to 
substitute  their  own  opinion  for  that  of  the  public,  whose  judg- 
ment cannot  be  so  readily  warped  by  prejudice  or  feeling  as 
that  of  an  individual;  and  hence  the  policy  of  not  requiring 
any  intimate  degree  of  knowledge  respecting  the  person  him- 
self, or  of  bringing  the  witness  too  close  to  the  scene.  The 
reputation  of  the  neighborhood  is  the  only  thing  that  is  compe- 
tent; and  if  the  witness  has  acquired  a  knowledge  of  it  by  the 
jreport  of  the  neighborhood,  he  is  exactly  qualified  to  be  heard. 

DuvoAK,  J.  The  bill  of  exceptions  presents  this  case  for  the 
consideration  of  the  court.  Peter  Kimmel  had  been  examined 
as  a  witness  on  behalf  of  George  Eimmel,  the  defendant  in 
error.  In  order  to  affect  his  credibility,  one  Jonathan  Boyd 
was  on  examination  on  the  part  of  the  plaintiff  in  error,  who 
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swore  as  follows:  "  I  have  knowu  Peter  £immel  for  eighteen  or 
twenty  years.     I  liyed  at  one  time  within  foar  miles  of  hiui.     I 
have  bought  goods  from  him  and  paid  him.     I  have  no  knowl« 
edge  of  his  general  character,  except  from  report."    This  ques- 
tion was  then  offered  to  be  put  to  the  witness  on  the  part  of  the 
plaintiff  in  error:  "  What  is  the  general  reputation  of  Peter 
Eimmel,  in  the  county  of  Somerset,  as  a  man  of  truth  ?  "     The 
court,  on  objection  to  this  question  by  the  defendant  in  error, 
sustained  the  exception,  and  oyerruled  the  testimony.    This  is 
a  question  of  importance,  not  from  any  difSculty  in  its  solution, 
but  because  it  is  one  of  daily  occurrence  in  the  trial  of  causes. 
The  adherence  to  rules  of  STidence  is  said  to  be  one  of  the  first 
duties  of  a  judge.    They  are  fixed  and  certain  as  rules  of  prop* 
erty  not  arbitrary  or  discretionary.    Facts  are  to  be  proved  bj 
positiye  testimony,  or  by  droumstances  from  which  a  jury  may 
fairly  deduce  them;  character  by  reputation.    Character  and 
reputation  are  the  same.    The  reputation  which  a  man  has  in 
society  is  his  character.    Where,  in  judicial  proceedings,  char* 
aoter  is  made  a  part  of  the  inquiry,  it  never  can  be  proyed  by 
the  proof  of  particular  facts.    A  man  who  is  called  on  to  give 
testimony  is  always  subjected  to  the  investigation  of  his  general 
character.   This  the  law  supposes  he  is  ever  prepared  to  defend. 
But  miserable  indeed  would  be  the  situation  of  a  witness,  if 
every  transaction  of  his  life  was  open  to  inquiry.   No  man  could 
be  prepared  to  repel  every  possible  charge  that  might  be  made 
against  him,  or  refute  the  imputation  of  every  crime  that  any 
man  might  be  disposed  to  make.    He  is  not  on  his  trial.     His 
general  character  is  the  test  by  which  his  credit  is  to  be  ad- 
judged.   A  witness  called  on  to  impeach  the  credit  of  another 
is  never  permitted  to  speak  of  his  knowledge  of  particular  facts 
from  which  he  draws  an  opinion  of  the  witness  examined.    All 
who  are  conversant  in  courts  of  justice  must  have  observed  the 
reluctance  with  which  witnesses  testify  with  regard  to  the  char* 
acter  of  other  witnesses.    Men  of  the  strictest  veracity,  and 
acting  under  the  strongest  impressions  of  the  sacred  obligation 
of  an  oath  to  testify  the  whole  truth,  too  frequently  endeavor  to 
evade  a  direct  answer.  How  often  do  they,  in  the  first  instance, 
state,  I  know  nothing  of  my  own  knowledge,  but  from  report  ? 
How  often  does  the  inquiry  end  in  the  very  question  put  to  this 
witness:  "  What  is  the  general  reputation  of  the  witness  exam* 
ined  as  to  truth  in  the  county  in  which  he  lives?  "    If  a  witness 
was  not  permitted  to  state  the  general  reputation,  there  must 
be  an  end  of  all  inquiry  into  character.    Particular  facts  ca&* 
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not  be  giyen  in  evidence.  Opinion  will  not  be  eTidenoe;  for  if 
it  were,  no  witness  would  be  safe  from  the  shafts  of  calnmnj. 
No  man  is  to  be  discredited  by  the  mere  opinion  of  another; 
few  men  lite  whom  some  do  not  think  ill  of.  But  it  is  said  the 
witness  must  speak  of  his  own  knowledge.  So  he  must.  But 
what  is  this  knowledge  ?  Not  a  personal  individual  knowledge 
of  facts.  He  knows  by  reputation  what  is  the  character  of  the 
man.  Again  it  is  said  that  in  this  case  the  person  called  to  im- 
peach the  character  of  the  witness  examined,  said  he  had  his 
knowledge  of  him  but  from  report.  General  report  is  general 
reputation.  General  reputation  is  general  character.  But  the 
witness  had  known  the  man  from  eighteen  to  twenty  years;  lived 
at  one  time  within  four  miles  of  him;  had  dealings;  testified 
to  opportunities  of  having  acquired  a  knowledge  of  his  general 
character  by  a  long  acquaintance  with  him.  None  so  proper 
then,  to  bear  testimony  as  to  his  character.  No  question  oould 
be  put  the  answer  to  which  would  so  clearly  establish  his  char* 
acter,  his  reputation  for  truth  or  otherwise,  as  the  one  which 
the  court  decided  could  not  be  put. 

This  court  would,  in  a  case  which  they  consider  so  dear, 
have  without  any  observations  directed  the  reversal  of  the  judg- 
ment; but  as  the  counsel  for  the  defendant  in  error,  not  from 
any  doubts  in  his  own  mind,  but  from  a  desire  that  the  opinion 
of  the  court,  and  the  reasons  of  the  opinion,  should  be  given  to 
prevent  misapprehension  on  a  subject  which  so  frequently  must 
occur,  has  requested  the  court  to  give  not  only  the  opinion,  but 
the  reasons  of  it,  according  to  the  provisions  of  the  law.  This 
is  now  done.  The  judgment  must  be  reversed,  and  a  venire 
faciaa  de  novo  awarded. 


Miller  u  Beates. 

(S  BBwiaAa*  li  lUwxj^  410.) 

PatMUMmoy  or  Death  vbom  ABasvcB.— Wbere  a  petwm  htm  been  abteot 
many  yean  without  beiiig  heard  o^  and  there  appears  nothing  to  aoooimt 
for  it^  a  jury  may  and  ought  to  preeome  his  death.  Aooordingly,  where 
fourteen  years  and  pine  months  had  elapsed  from  the  time  a  person  was 
last  heard  o^  and  the  time  of  bringing  the  action,  and  when  last  heard 
from,  he  was  at  a  place  between  which  and  his  home  there  was  free  and 
regular  communication,  and  he  then  expressed  his  intent  to  return,  his 
death  should  be  presumed. 

AonoN  brought  by  the  legatees  and  residuary  devisees  under 
the  will  of  George  Schlosser,  deceased;  and  in  order  to  recover, 
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it  'was  neceflsaxy  to  proTO  that  John  G.  Sohlosser  had  died  with- 
out issue.  It  was  proved^  on  the  part  of  the  plaintiff,  that  John 
Sohlosser  went  beyond  sea,  onmamed,  many  years  ago;  and 
the  last  that  was  heard  of  him  was  by  a  letter  from  himself  to 
his  father,  dated  Boardeaux,  November  24, 1802,  in  which  he 
said  that  he  should  endeavor  to  get  a  passage  to  the  United 
States,  and  hoped  to  be  in  Philadelphia  the  next  summer.  Ef- 
forts were  made  to  ascertain  whether  he  died  in  France;  but  ntf 
evidence  of  his  death  could  be  obtained.  The  juiy,  by  consent, 
found  for  the  plaintiff;  and  it  was  agreed  that  there  should  be 
^  new  trial,  unless  the  court  should  be  of  opinion  that  the  evi- 
dence afforded  ground  for  a  legal  presumption  of  the  death  of 
John  6.  Sohlosser. 

Bowie,  for  plaintiffs. 

Binney,  for  the  defendant. 

TmwfMATf,  0.  J.  The  common  law  has  fixed  no  period  after 
the  expiration  of  which  death  should  be  presumed.  But  there 
are  two  statutes  in  England,  creating  a  presumption  in  certain 
eases.  By  the  statute  punishing  bigamy  as  a  felony  which  does 
not  extend  to  Pennsylvania,  because  it  was  made  in  the  first 
year  of  James  I.,  before  the  grant  to  William  Penn,  there  is  an 
exception  in  favor  of  persons  whose  husbands  or  wives  have 
been  continually  remidning  in  parts  beyond  sea,  for  seven  years 
before  the  second  marriage,  or  who  have  been  absent  within 
the  king's  dominions  for  seven  years,  without  being  known  to 
be  living  within  that  time.  And  by  the  statute  of  19  Car.  U., 
€.  6,  which  extends  to  Pennsylvania,  it  is  enacted,  that  if  any 
person  or  persons  for  whose  lives  estates  are  granted,  absent 
themselves  for  seven  years  together,  and  no  evident  proof  be 
made  of  their  being  living,  in  any  action  commenced  by  the 
lessors  or  reversioners  for  recovery  of  the  premises,  they  shall 
be  counted  as  dead.  The  courts  of  England  have  adopted  and 
extended  the  principle  of  these  statutes  to  cases  not  compre- 
hended in  them;  to  the  case,  for  instance,  of  a  person  seised  of 
lands  in  fee-simple,  who  has  been  absent  beyond  sea  without 
being  heard  of  for  seven  years.  But  it  is  contended  by  the 
eounsel  for  the  defendants,  that  there  is  a  wide  difference  be- 
tween cases  affecting  real  and  personal  property.  In  case  of 
real  property,  no  great  harm  is  done  if  the  presumption  should 
prove  faJse,  because  the  property  remains,  and  may  be  recovered 
by  the  absentee  who  was  falsely  presumed  to  be  dead.  But 
where  money  is  paid  on  a  false  presumption,  it  may  be  lost,  be* 
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cause  altbottgh  an  aotion  would  lie  for  the  reooTexy  of  it  against 
those  to  whom  it  was  paid,  yet  they  may  be  insoWenL  It  is 
true  that  there  is  a  difference  between  land  and  money,  and 
that  the  iDJary  may  be  greater  to  the  absentee  when  his  money 
is  paid  away,  than  when  his  land  is  taken  possession  of.  And 
yet  we  do  not  see  that  the  English  courts  have  acted  on  that 
distinction;  for  in  Phil.  Ev.  152,  it  is  said  that  in  aa  aotion 
of  assumpeii  against  a  woman  who  pleads  coverture,  it  is  not 
sufficient  for  her  to  prove  that  she  was  married  to  a  man  who 
went  beyond  sea,  twelve  years  before  the  commencement  of  the 
action,  unless  she  prove  also  that  he  was  alive  within  seven 
years,  because  without  this  additional  proof,  the  juiy  might 
presume  that  he  was  dead  at  the  time  of  the  promise.  There 
are  certain  rules,  by  which  jurors  ought  to  govern  themselves, 
although  it  is  their  right  to  decide  facts.  Whether  a  man  was 
alive  or  not,  at  a  certain  time,  is  a  fact  which  the  jury  most  de- 
cide, and  yet,  if  under  certain  dronmstances  the  probability 
of  death  is  great,  it  may  be  said  that  the  jury  ought  to  pre- 
sume the  death  without  positive  proof.  There  is  no  positive 
law  fixing  a  presumption  of  the  payment  of  a  bond;  and  yet, 
if  the  interest  has  remained  unpaid  for  twenty  years,  and  there 
is  no  circumstance  accounting  for  this  long  cessation  of  pay- 
ment, there  arises  so  strong  a  presumption  of  the  satisfaction 
of  the  debt  that  the  juiy  not  only  may,  but  ought  to  presume 
it,  and  unless  they  do,  the  court  would  order  a  new  trial. 

Still  payment  is  in  its  nature  a  fact  to  be  decided  by  the  jury. 
It  is  so  with  all  other  presumptions.  Now,  as  to  the  proof  of 
death,  when  a  man  has  been  proved  to  be  living,  the  first  gene- 
ral presumption  is,  that  he  continues  to  live,  unless  the  contraiy 
be  proved;  the  proof  of  death  is  thrown,  therefore,  on  the  party 
who  asserts  it.  But  there  may  be  circumstances  which  destroy 
the  first  general  presumption  of  life  and  induce  a  contrary  pre- 
sumption, viz.,  of  death;  and  in  such  case  the  burden  of  prov- 
ing the  life  will  be  thrown  on  the  party  who  asserts  it  For 
instance,  although  a  person  who  has  gone  from  Philadelphia  to 
France  may  be  presumed  to  be  living,  although  he  be  not  heard 
of  for  several  years,  because  such  things  commonly  happen,  yet 
when  many  years  have  elapsed  without  hearing  horn  him,  and 
no  circumstance  is  shown  by  which  this  may  be  reasonably  ac- 
counted for,  it  is  so  contrary  to  general  experience  that  he 
should  be  living,  that  the  jury  may,  and  ought  to  presume  his 
death.  For  in  such  cases,  what  is  to  be  done  f  The  jury  must 
Ibid  the  fact  one  way  or  the  other.    They  are  not  to  give  a  ver* 
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^ct  by  oaprioey  bat  upon  principle.  ThereforL^  when  a  man's 
being  aliye  is  inconsistent  with  the  other  fact  proved  in  the 
cause,  according  to  general  experience,  it  oaght  to  be  presumed 
that  he  is  not  aliye. 

I  find  it  laid  down  in  2  Peake's  Law  of  Evidence,  856,  that 
where  one  has  not  been  heard  of  for  many  years,  this  is  prima 
facie  evidence  to  presume  his  death  without  issue  until  the  con- 
trary be  proved.  This  appears  to  me  to  be  quite  reasonable. 
Hany  years  is  an  indefinite  expression.  I  am  not  for  fixing  at 
present,  any  precise  period,  after  which  a  presumption  of  death 
arises.  But  I  think  myself  safe  in  saying,  that  in  the  present 
instance,  considering  that  fourteen  years  and  nine  months  had 
elapsed  between  John  6.  Schlosser's  being  last  heard  of,  and 
the  commencement  of  this  action :  that  when  last  heard  of,  he 
was  at  a  place  between  which  and  the  city  of  Philadelphia  there 
was  a  free  communication,  and  it  was  then  his  intent  to  return 
soon  to  Philadelphia;  his  being  now  in  life,  would  be  contrary 
to  the  usual  course  of  things;  that  the  jury  might,  and  ought, 
to  presume  his  death,  and  if  the  case  were  to  come  to  another 
trial,  the  court  would  so  direct  them.  As  to  the  injury  which 
might  arise  to  John  G.  Schlosser,  by  this  presumption,  in  case 
he  should  be  alive,  I  think  it  ought  not  to  be  regarded.  He 
would  have  his  action  against  those  to  whom  the  money  will  be 
paid;  and  although  he  might  lose  by  their  insolvency,  yet  that 
would  not  be  a  greater  evil  than  would  arise  from  the  establish- 
ment of  a  principle,  that  the  life  of  a  man  ought  to  be  pre- 
sumed, under  circumstances  which  usually  attend  death,  merely 
because  positive  proof  of  death  could  not  be  obtained.  I  am 
bound  to  mention,  in  jifetice  to  the  defendants,  in  this  cause, 
that  they  have  no  wish  to  reap  any  benefit  from  the  detention 
of  the  money  in  question.  This  object  is  safety;  they  are  will- 
ing to  pay  to  the  persons  who  are  authorized  by  law  to  receive, 
and  considering  the  circumstances  of  the  case,  I  think  they 
were  prudent  in  withholding  the  money  till  the  plaintiffs  estab- 
lished their  right  by  legal  adjudication. 

DuKCAH,  J.  The  question  here  is,  had  the  event  taken  place 
on  which  the  right  of  the  present  plaintiffs  to  demand  this  leg- 
acy had  accrued  ?  This  case  does  not  fall  within  any  statutory 
provision.  The  evidence  to  establish  the  fact  of  the  death  of 
John  G.  Schlosser  without  issue,  must  be  by  common  law  proof. 
John  G.  Schlosser  being  once  in  existence,  it  is  incumbent  on 
the  party  claiming  on  the  allegation  of  his  death  to  prove  that 
fact  by  satisfactory  evidence.     This  the  law  does  not  require  to 
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be  by  posiiiTe  proof  of  the  faet;  bat  like  all  other  facts  may  ba. 
made  out  by  the  beet  proof  the  nature  of  the  fact  is  capable  of, 
circumstantial  evidence.  Now  here  the  proof  does  not  depend  • 
on  evidence  of  absence  beyond  sea  for  seven  years,  but  for  nearly* 
fifteen  years.  The  last  account  we  have  of  this  man  is  from 
himself.  He  was  then  free  and  not  under  any  duress.  H» 
might  go  where  he  pleased;  and  he  declared  his  intention  ta 
return  to  his  native  country,  and  to  his  father,  as  soon  as  he 
could  procure  a  passage.  Inquiries  had  been  made  at  Bor- 
deauzy  the  place  where  he  was  proven  last  to  have  been,  and  no 
account  obtained  of  what  had  become  of  him.  This  causes  & 
presumption  of  death  su£Scient  to  repel  the  general  presump- 
tion of  life.  It  is  prima  facie  evidence  of  his  death  without 
issue,  and  throws  off  from  the  person  alleging  death  the  positive 
proof  of  that  fact,  and  casts  the  burden  of  the  proof  of  life  on 
the  party  alleging  it. 

In  Bowe  v.  Hadand,  1  W.  Bl.  404,  the  law  on  this  subject 
is  thus  laid  dovm:  In  establishing  a  title  upon  a  pedigree, 
where  it  may  be  necessaiy  to  leave  a  branch  of  the  family  out 
of  the  case,  it  is  sufficient  to  show  that  the  person  has  not  been 
heard  of  for  many  years  to  put  the  opposite  party  upon  proof 
that  he  still  exists.  Many  persons  go  the  East  and  West  Indies 
and  are  never  heard  of  again.  And  in  2  Peake's  Evid.  856,  the 
reputation  of  the  family  that  the  relative  went  abroad  and  died 
there,  or  inscriptions  on  tomb-stones,  etc.,  which  are  a  species 
of  reputation,  are  sufficient;  and  if  he  has  not  been  heard  of  for 
many  years,  this,  in  evexy  case  is  prima  facie  evidence,  sufficient 
to  presume  his  death  without  issue  until  the  contrary  is  proved. 
It  is  true  these  cases  may  refer  to  ejectments,  and  as  is  observed 
by  Lord  Mansfield  in  the  case  of  Bawe  v.  HauHjand^  what  is  done 
on  such  trials  is  no  injury  to  the  man  or  to  his  issue,  if  he  should 
afterwards  appear  and  claim  the  estate.  But  I  do  not  know 
that  this  consideration  can  change  the  rules  of  evidence.  The 
courts  do  not  require  less  evidence  in  ejectments  than  in  other 
cases  on  the  reason  that  the  trial  does  not  conclude  a  party  in 
interest.  In  this  ease  if  there  was  a  devise  of  real  estate,  to- 
gether with  personal,  and  a  limitation  over,  on  the  death  of  the 
first  taker,  that  on  the  trial  for  the  land  the  evidence  of  death 
should  be  judged  sufficient,  and  yet  on  a  suit  for  the  legacy,  in 
the  same  court,  it  should  be  deemed  insufficient,  would  be  a 
strange  inconsistency.  But  the  same  rule  of  evidence  must 
bold,  let  the  trial  be  real,  personal  or  mixed.  For  we  find  iu 
personal  actions  that  the  same  presumption  exists.     As  on  the 
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plea  of  covertuie,  in  a  personal  action,  the  death  of  the  husband 
may  be  presumed.  In  another  case^  merely  personal,  as  in  ac- 
tion or  recognizance  against  special  bail,  who  pleads  the  death 
of  the  principal,  before  capias  ad  satisfaciendum  returned,  and 
issue  taken,  theoe  circumstances  which  tended  to  prove  the 
death  of  the  principal  might  be  given  in  evidence,  from  which 
the  presumption  of  death  would  be  raised.  If  a  bill  had  been 
filed  in  a  court  of  chancery  for  this  legacy,  it  would  appear  to 
me  that  a  chancellor  would  decree  payments,  founding  his  de- 
cree on  the  presumption  of  the  death  of  John  G.  Schlosser. 

I  am,  therefore,  of  opinion  that  sufScient  evidence  was  given 
to  rebut  the  presumption  of  John  G.  Schlosser  being  in  exist- 
ence, and  that  the  prima  facie  evidence  of  his  death,  without 
issue,  cast  on  the  defendants  the  onus  of  proving  him  alive,  or 
that  he  left  issue,  and  that  it  would  have  been  the  duty  of  the 
judges  so  to  have  instructed  the  jury.  It  would  therefore  be  a 
useless  delay  and  expense  to  submit  it  to  another  jury,  when,  in 
point  of  law,  the  result  ought  to  be  the  same,  a  verdict  for  the 
plaintiffs. 

GiBSOH,  J.,  absent. 
New  trial  refused. 


By  the  civil  law  death  is  never  presumed  from  absence;  for  an  absentee  is 
preeamed  to  live  till  the  contrary  is  proved,  or  until  be  attains  the  age  of  one 
hnndred  years:  Hayes  v.  Berwick ^  6  Am.  Dec.  727.  And  by  the  canon  law 
the  mle  wa^  the  same :  Wharton's  Confl.  Laws,  sec  133L  By  the  English  com- 
mon  law,  since  James  I,  at  the  close  of  a  continuous  absence  abroad  for  a  period 
of  seven  years,  during  which  nothing  is  heard  from  the  person,  death  is  pre- 
sumed; but  the  presumption  is  open  to  be  rebutted  by  proof  or  counter  pre- 
sumptions: 2  Wharton  on  Evid.  sec.  1274  This  is  the  rule  very  generally 
adopted  in  this  oonntiy,  either  hf  statutory  enactments  or  adjudications  fol- 
lowing-the  common  law. 


Mather  v.  Trinitt  Ghuroh. 

* 

[8  SaasBiJR  h  'Bjmlm,  flO0.] 

Qr%un  FanuxxD  fbom  long  Posssbsion.— Building  a  church  on  a  tract  of 
land  in  a  thickly  settled  part  of  the  state,  and  occupying  a  part  thereof 
as  a  burial  ground,  for  ninety  years,  will  raise  a  presumption  of  a  grant 
of  the  land  or  at  least  a  pre-emption  right  from  the  commonwealth,  aof • 
fident  to  entitle  to  a  recovery  in  ejectment. 

BiOBrruL  PossBBSiON  IK  Whom. —Where  two  persons  are  in  possession  of 
land,  each  claiming  an  exdusive  right,  the  law  adjudges  the  rightful  poa- 
to  be  in  the  one  who  has  the  right  to  the  land. 
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TxovxRr— TiTLB  TO  Laio)  ztot  Tbiablb  IK. — One  who  has  the  ri^^t  to  the 
poflsearion  of  a  certain  tract  cannot  maintain  trorer  for  atone  and  graf<d 
dug  therefrom,  against  one  who  haa  the  actoal  adveree  poaaowion  of  the 
Und  and  aeta  up  title  thereto. 

Ebbob  to  the  common  pleas.  The  addon  was  trover  bronght 
hy  the  plaintiffs  below,  for  the  oonversion  of  a  quantity  of  stone 
and  gravel.  It  appeared  that  the  plaintiffs  and  their  predeces- 
sors had  been  long  in  possession  of  a  church,  and  a  small  parcel 
of  land  adjoining.  Part  of  this  land  was  inclosed  and  used  for 
a  burial  ground  ever  since  the  year  1727;  the  remainder  was  un- 
inclosed.  Near  the  boundary  line  of  the  land  claimed  by  the 
plaintiffs,  was  a  stone  quarry,  out  of  which  the  defendant  dug 
and  carried  away  the  stone  and  gravel.  The  defendant  gave 
evidence  of  his  having  taken  stone  and  gravel  from  the  quarry 
for  a  considerable  time.  He  denied  in  the  first  place,  that  it 
was  within  the  limits  of  the  land  occupied  by  the  plaintiffs,  and 
contended,  besides,  that  if  it  were,  he  had  been  so  long  in  pos- 
session as  to  preclude  a  recovery  by  the  plaintiffs.  It  was  fur- 
ther claimed  that  the  plaintiffs  could  not  maintain  the  action, 
as  they  had  not  shown  title  out  of  the  commonwealth.  The 
court  charged  that  after  so  long  a  possession,  a  grant  might  be 
presumed;  that  if  the  defendant  had  an  adverse  possession  for 
twenty-one  years,  before  the  commencement  of  the  action,  the 
plaintiffs  were  barred;  but  if  the  jury  should  think  that  the  pos- 
session was  not  exclusive,  but  in  common,  then  the  law  would 
adjudge  it  to  be  in  the  party  who  had  the  best  right,  and  in  that 
case,  if  the  quarry  was  within  the  plaintiff's  claim,  the  possession 
would  be  in  them,  as  the  defendant  had  shown  no  other  title 
than  that  of  possession. 

The  defendant  also  claimed  that  trover  was  not  the  proper 
form  of  action.    Exception  was  taken  to  the  foregoing  charge. 

Miteraf  for  plaintiff  in  error. 

WaUace  A  Binney,  canira.  * 

^TiLOHMAK,  0.  J.  1.  I  fully  agree  with  the  prudent  of  the 
court  of  common  pleas  that  tiie  possession  proved  by  plaintiffs 
was  sufficient  to  recover  in  ejechnent,  and  sufficient  for  a  pre- 
sumption that  the  commonwealth  had  either  granted  the  land, 
or  at  least,  a  right  of  pre-emption  to  the  predecessors  of  the 
plaintiffs.  And  supposing  it  to  be  only  a  right  of  pre-emption, 
that  is  good  title  against  all  persons  but  the  commonwealth. 
The  compliance  with  the  terms  of  pre-emption  is  a  matter  be- 
tween the  commonwealth  and  the  occupier;  a  third  person  haa 
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nothing  to  do  with  it.  There  is  no  absolute  time  pxescribed  by 
law  on  which  to  found  this  kind  of  presumption.  Oircumstanoea 
may  require  in  different  cases  a  different  length  of  time.  The 
•circumstances  in  this  case  are  very  strong.  The  land  lies  in 
the  midst  of  a  very  thick  settled  county,  where  it  is  extremely 
valuable.  The  possession  has  been  too  notorious  to  be  un- 
Imown  to  the  officers  of  the  late  proprietaries.  No  kind  of  pos- 
session can  be  more  notorious  than  the  building  of  a  church, 
and  using  it  for  public  worship,  and  the  occupation  of  an  ad- 
joining piece  of  land  for  a  burial  ground.  The  remainder  of 
the  ground  being  unindosed,  is  no  objection  to  the  possession 
of  the  whole.  It  is  the  common  usage  to  leave  a  piece  unin- 
•dosed  for  the  free  passage  of  the  congregation,  and  the  accom- 
modation of  horses  and  carriages.  Considering  the  object  the 
possession  was  complete.  It  was  all  that  the  nature  of  the 
•case  required.  And  the  length  of  time  (ninety  years)  is  so 
great  that  it  is  not  to  be  accounted  for  without  supposing  a 
grant,  or  the  promise  of  a  grant,  which  would  establish  a  right 
of  pre-emption. 

2.  I  agree  also  that  where  two  persons  are  in  possession,  the 
law  adjudges  the  rightful  possession  to  be  in  the  one  who  has 
the  right  to  the  land.  Therefore,  although  this  quany  was  oc- 
oasionally  used  by  the  defendant,  yet  if  it  was  within  the  plaint- 
iff's lines,  the  law  would  adjudge  the  rightful  possession  to  be 
in  the  plaintifll  It  was  possible,  indeed,  for  the  defendants  to 
haTC  had  an  exclusiYe  possession,  and  that  was  a  matter  very 
properly  submitted  to  the  jury. 

3.  Although  from  the  eTidence  in  this  case,  as  we  haye  it 
mentioned  in  the  judge's  chaige,  I  can  have  no  doubt  of  the  right 
of  the  plaintiff  to  recoTcr  in  ejectment,  yet  there  is  one  partic- 
ular in  which  it  appears  to  me  that  the  law  was  laid  down  in- 
accurately, and  the  jury  may  have  been  misled  by  it.  I  under- 
stand the  substance  of  the  charge  to  be,  that,  although  the  jury 
should  be  of  opinion  that  the  defendant  had  the  exclusive  and 
adverse  possession  of  the  land  from  which  the  stones  were  taken 
for  any  time  less  than  twenty-one  years,  yet  the  plaintiff  might 
recover  in  this  action  of  trover.  This  is  not  the  proper  form  of 
action  to  try  the  title  of  land,  nor  have  I  been  able  to  find  any 
oase  where  it  has  been  sustained  for  that  purpose,  although 
there  are  many  cases  where  it  has  been  brought  for  the  con- 
version of  wood,  coals,  etc. ,  when  the  right  of  the  freehold  was 
not  claimed  by  the  defendants.  The  inconvenience  of  trover 
to  decide  the  title  to  the  land  would  be  great;  for  being  a  tran- 
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«itozy  action^  the  trial  might  be  transferred  to  a  distant  county, 
or  even  to  a  distant  state » if  the  defendant  should  hapi>en  to  be 
found  there.  Neither  do  I  find  any  case  where  troTer  has  been 
supported  when  the  possession  of  the  land  was  held  adversely 
to  the  plaintiff. 

There  is  a  case,  which  although  at  first  it  may  appear  some* 
thing  like  an  action  of  trover  against  an  adverse  possession,  yet 
it  may  be  plainly  distinguished  from  it.    I  mean  the  case  of 
Flayer  v.  Boberts,  1  Jones,  243,  cited  in  1  Yin.  Abr.  237,  pi.  7, 
where  A.,  the  lord  of  the  manor,  leased  to  B.  all  the  coal  and 
coal  mines  open,  or  to  be  found,  in  the  manor.    0.  was  a  copy- 
holder of  parcel  of  the  manor,  for  term  of  his  life.    A.  entered 
on  the  copyhold  during  O.'s  life,  and  dug  coals,  which  he  con> 
verted  to  his  own  use.    B.  recovered  against  him  in  trover,  al- 
though neither  A.  nor  B.  could  enter  into  the  copyhold  without 
being  trespassers.    But  it  must  be  remarked  that  the  title  and 
the  possession  of  the  copyholder  were  not  adverse  to  B.,  be- 
cause he  claimed  no  right  to  the  coals;  so  that,  although  B. 
could  not  have  entered  to  dig  those  coals,  yet  being  dug,  A.  did 
him  wrong  in  converting  them  to  his  own  use,  because  A.  had 
leased  to  him  all  the  coals  in  the  manor.    There  was  no  contest 
about  the  title  of  the  land,  bat  only  about  the  coals.    The  title 
was  confessed  by  both  A.  and  B.  to  be  in  C,  so  that  between  A. 
and  B.  it  was  proper  to  consider  the  possession  of  the  coak  as 
in  B.     So  in  the  other  cases  where  trover  has  been  brought  for 
wood,  it  will  be  found  on  analyzing  them  that  the  title  to  the  land 
was  not  in  question.    There  is  a  dictuxh  in  many  books  that  pos- 
session is  not  necessary  for  the  support  of  an  action  of  trover. 
I  think  it  will  be  found  that  this  broad  assertion  is  not  true,  if 
tsken  in  its  full  extent,  and  without  qualification.     On  the  con- 
trary we  find  it  laid  down  in  6  Bac.  tit.  Trover,  0.,  that  no  per> 
son  can  maintain  trover  unless  he  has  had  a  possession  of  as 
well  as  property  in  the  chattel,  for  the  conversion  of  which  the 
action  is  brought.    And  this  principle  when  explained  appears 
to  be  the  law.    The  explanation  is  that  he  who  has  the  general 
property  in  a  personal  chattel  need  not  prove  the  possession,  for 
the  law  draws  the  possession  to  the  property.    But  he  who 
claims  only  a  special  property  must  prove  that  he  once  had  ac- 
tual possession,  without  which  no  special  property  is  complete. 
That  the  law  draws  the  possession  to  the  property  of  personal 
chattels,  unconnected  with  land,  may  be  true,  and  yet  it  does 
not  follow  that  the  possession  is  drawn  in  like  manner  to  the 
property  of  that  kind  of  chattel,  which  was  part  of  the  soil, 
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until  serexed  from  it,  wlien  the  soil  itself  at  the  moment  of  seV 
erance,  was  held  advezselj  by  another.  I  should  rather  sup-> 
pose  that  in  such  case,  he  who  had  possession  of  the  land  had 
possession  also  of  the  stones  dug  from  it,  and  against  him 
another  person  who  had  the  right  to  the  possession  of  the  land 
could  not  support  trover.  He  certainly  could  not  support  tres- 
pass. But  he  would  not  be  without  remedy,  for  he  might  first 
recover  possession  by  ejectment,  and  then  recover  the  mesne 
profits  in  an  action  of  trespass.  Upon  the  whole,  as  I  find  no 
authority  for  supporting  an  action  of  trover  by  him  who  has  the 
right  of  possession,  against  him  who  has  the  actual  and  adverse 
possession,  and  sets  up  title  to  the  land;  and  as  it  appears  to 
me  that  many  inconveniences  might  flow  from  such  an  action,  I 
am  of  opinion  that  the  charge  of  the  court  of  common  pleas 
is  in  that  respect  erroneous,  and  therefore  the  judgment  should 
be  reversed,  and  a  venire  facias  de  novo  awarded. 

DuHGAH,  J.  This  is  a  question  of  some  novelty,  involves  im- 
portant principles,  and  is  not  without  its  difficulties.  The  ac- 
tion is  trover  for  the  conversion  of  stones  and  gravel  taken  by 
the  defendant  below  from  a  lot  of  land  claimed  by  the  plaint- 
ifb.  This  action  is  in  substance  a  remedy  to  recover  the  value 
of  personal  chattels  wrongfully  converted  by  another  to  his  own 
use.  The  plaintiff  must  have  a  property  in  the  chattel,  general 
or  special,  and  the  actual  possession,  or  the  right  to  the  imme- 
diate i>osseBsion.  In  the  case  of  personal  property,  the  general 
property  creates  a  constructive  possession  which  will  be  suffi- 
cient. The  common  form  of  declaring  shows  that  the  plaintiff 
must  prove  either  an  actual  or  a  virtual  possession.  He  de- 
clares that  being  possessed,  he  lost  the  goods*  The  construc- 
tive possession  of  goods  follows  the  property.  But  this  is  not 
so  as  to  lands.  Where  the  possession  is  vacant,  trespass  will 
lie  against  a  vrrong-doer;  it  is  the  close  of  him  who  has  the 
right.  It  has  long  been  a  settled  point  that  the  owner  of  wild 
and  uncultivated  lands  is  to  be  deemed  in  possession,  so  as  to 
maintain  trespass;  the  possession  of  such  property  so  continues 
until  an  adverse  possession  is  clearly  made  out:  Jackson  v.  Sel-' 
lick,  8  Johns.  262.  Where  the  possession  is  vacant,  it  neverthe- 
less is  the  dose  of  him  who  has  the  right,  and  for  violating 
that  right,  trespass  is  the  proper  remedy:  Van  Benssdaer  v. 
Tan  Benssdaer,  9  Johns.  377;  1  Ghitty,  176.  Legal  seisin  car* 
Ties  with  it  the  possession,  unless  there  be  adverse  possession; 
Proprietors  v.  CaU,  1  Mass.  484.    In  Pennsylvania,  a  regi-Joc 
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authorised  sorrey  giree  such  seisin  and  poflsession  as  that  the 
owner  may  maintain  trespass  against  an  intruder. 

As  to  lands,  the  party  out  of  possession,  if  the  land  be  held 
adversely,  cannot  maintain  trespass;  the  possession  follows  the 
ownership,  unless  there  be  an  adverse  possession:  Van  Brwnt  t. 
Schenck^  11  Johns.  885.  The  plaintiff  must,  in  trover,  not  only 
show  property,  but  must  also  show  that  he  had,  at  the  time, 
the  actual  possession,  or,  at  least,  a  virtual  possession;  but  if 
he  had  a  right  to  the  possession,  this  is  implied  by  law:  6  Bac. 
Abr.  682,  706.  Possession  is  deemed  requisite.  In  trover  for 
bricks,  the  question  turned  on  the  possession  of  the  brickyard. 
The  judge  directed  the  juiy  that  if  no  possession  of  the  brick- 
yard had  been  taken  and  continued,  such  as  was  visible  and 
notorious  to  the  neighhorhood,  the  marking  of  part  of  the  kiln 
of  bricks,  and  the  memorandum  for  the  lease,  would  not  amount 
to  such  possession  as  would  enable  the  plaintiff  to  recover  in 
this  action.  This  instruction  was,  on  motion  for  a  new  trial, 
declared  to  be  correct:  AUen  v.  Smith,  10  Mass.  808.  There  is 
a  natural  distinction,  between  real  and  personal  property,  as  to 
the  right  of  the  owner.  General  property  draws  to  it,  as  in  the 
case  of  personal  property,  the  possession  sufScient  to  enable 
the  owner  to  maintain  trespass,  though  he  has  never  been  in 
possession.  But  in  the  case  of  real  property,  there  is  no  such 
constructive  possession,  and  unless  the  plaintiff  had  the  actual 
possession  at  the  time  when  the  injuiy  was  committed,  he  can- 
not maintain  trespass:  1  Ghitty,  150,  176.  The  property  of 
personal  chattels  draws  to  it  the  possession,  but  not  so  of 
lands;  and  when  the  case  of  Lord  CvJUen,  Ball.  N.  P.  83,  so 
much  relied  on  for  the  defendants  in  error,  is  considered  with 
attention,  it  proves  this,  and  no  more,  that  a  recovery  in  trover 
for  lead  dug  out  of  a  mine  was  no  evidence  of  the  plaintiff  being 
in  possession  of  the  mine,  and  it  is  so  considered  by  Seijeant 
Williams,  2  Saund.  47,  a.  Certainly  a  man  might  have  trover 
for  lead  dug  out  of  a  mine;  he  might  have  a  property,  general 
or  special,  in  the  lead,  without  having  the  actual  possession  of 
the  mine  out  of  which  it  was  dug,  necessarily.  The  record  of 
the  recovery  in  trover  for  the  value  of  the  ore,  did  not  establish 
the  fact  of  his  possession  of  the  mine.  It  might  be  that  trover 
will  lie  where  a  stranger  has  entered  into  the  lands  of  another 
in  his  actual  possession,  and  committed  trespass  by  digging  his 
soil  and  carrying  it  away,  and  converting  the  gravel  so  dug  up 
to  recover  the  value  of  the  gravel.  A  stranger  entered  into 
lands  leased  for  life,  and  cut  down  timber  trees  and  barked 
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them,  and  the  lessee,  before  seizure,  brought  trover  for  the 
bark  and  had  judgment  to  recover,  though  the  cutting  down 
and  barking  were  at  one  time:  20  Yin.  419,  Allejn,  82.  In  the 
case  of  Udal  ▼.  Udaly  died  per  curiam^  as  a  case  which  depended 
seyen  years  before  Berry  v.  Heard,  reported  in  Gro.  Car.  242,  * 
the  principle  decided  that  troyer  would  lie  for  cutting  down  a 
timber  tree,  barking  it,  and  caxiying  away  the  bark.  So  WaUer 
y*  Sands,  Id.  274,  for  cutting,  carrying  away,  and  converting 
two  hundred  loads  of  timber,  and  two  hundred  loads  of  wood. 
The  lessor  may  maintain  trover  for  the  bark  of  trees  cut:  Oom. 
Dig.  Bien8.  H.  Trees.  So,  though  the  trees  ore  converted  into 
boards,  for  the  principal  substance  remains:  Moore,  19,  20. 
Though  they  are  converted  and  carried  away  at  the  time  of  the 
cutting,  or  afterwards:  Alleyn,  82.  Here  it  will  be  observed 
that  the  possession  of  the  trees  was  not  adverse,  and  that,  im- 
mediately on  the  severance,  the  property  and  possession  were 
both  united  in  the  owner  of  the  inheritance. 

It  may  be  laid  down  with  respect  to  this  action,  that  it  is  in 
substance  a  remedy  to  recover  the  value  of  personal  chattels^ 
wrongfully  converted  by  another  to  his  own  use;  that  it  does 
not  lie  for  injuries  to  land  or  other  real  property,  even  by  a 
severance  from  the  freehold,  unless  there  be  also  an  asportation; 
that  if  after  severance  from  the  freehold,  as  in  the  case  of  trees 
cut  down,  the  property  severed  be  taken  away,  or  if  coals  dug 
from  a  pit  be  afterwards  thrown  out,  this  action  will  lie  by  the 
person  having  the  right,  and  being  in  the  possession,  against  a 
mere  intruder  and  trespasser.  But  where  one  enters  into  land, 
claims  title,  and  exercises  acts  of  ownership  such  as  these  acts 
stated  in  this  dedaxation,  that  he  is  liable  in  this  form  of  action, 
I  very  much  doubt.  Trover  can  never  be  the  mode  in  which  the 
title  to  freehold  can  be  determined.  They  are  actions  of  differ- 
ent natures,  dvverao  intuiio,  not  differing  in  form  only,  but  in 
substance,  one  local,  the  other  transitory.  A  verdict  in  one, 
cannot  be  received  in  evidence  in  another,  between  the  same 
parties,  as  in  Lord  Cullen's  case,  already  stated.  The  title  to 
land  can  never  be  directly  inquired  into  in  a  personal  action; 
indirectly  in  a  case  over  which  the  court  have  jurisdiction,  it 
may.  The  principal  drawing  after  it  all  the  incidents,  it  is  in- 
different where  the  land  lies,  be  it  in  Turkey  or  China;  the 
right  to  it  coming  incidentally  before  the  court  in  the  trial  of  a 
personal  action,  of  which  its  examination  is  necessary,  and, 
therefore,  may  be  inquired  into:  Olarhe  v.  Multdire,  Addison, 
286.    But  here  the  right  came  directly  before  the  court,  and 
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was  the  primaiy  object  of  inqairy.  If  the  aotion  coald  not  be 
supported  in  another  county  than  where  the  cause  of  action 
arose,  this  is  decisive,  for  if  trover  could  be  supported  the 
plaintiff  could  have  brought  the  personal  action  anywheie.  But 
in  trover,  all  inquiry  into  the  title  of  the  freehold  is  precluded. 
In  this  the  plainti£b  must  have  made  out  the  title  in  order  to  a 
recovery,  it  must  be  the  very  first  step;  without  proving  the 
title  to  the  land  they  could  not  recover,  for  the  taking  and  con- 
version of  its  separate  clods,  and  the  stones  or  gravel  dug  out 
of  its  bowels.  Liberum  tenementum  could  be  no  plea  in  trover,  as 
it  is  in  trespass.  That  it  will  not  lie  against  one  in  possession, 
and  who  has  been  in  possession  for  a  period  short  of  twenty-one 
years,  for  the  ezerdse  of  any  act  of  ownership,  the  conversion 
of  the  natural  or  artificial  produce  of  the  soil  or  of  the  earth 
itself,  or  of  its  cont^its,  appears  to  me  a  dear  and  settled 
principle.  If  it  did,  trover  would  lie  during  the  pendency  of 
an  ejectment  to  try  the  title,  and  the  mesne  profits  be  reooTered 
l^efore  the  trial  of  the  title  in  ejectment.  The  ejectment  for  the 
land  might  be  tried  in  one  court,  and  trover  for  the*  product  of 
the  soil  in  another.  There  might  be  a  recovery  in  trover  for  the 
production  of  the  soil,  and  the  right  to  soil  itself,  on  the  trial 
of  the  ejectment,  be  found  in  the  defendant. 

I  know  not  any  redress  by  action  the  owners  of  land  has 
against  him  in  possession,  but  by  ejectment,  and  after  the  re- 
covery in  ejectment,  and  habere  facias  pomessionem  executed 
and  possession  delivered  by  trespass  for  the  mesne  profits.  Ad- 
vert for  one  moment  to  the  consequences;  a  man  in  Philadelphia 
claims,  say  if  you  please,  is  the  real  owner  of,  lands  in  the 
•county  of  Erie.  He  finds  the  tenant  in  possession  in  this  city, 
can  he  sue  him  in  trover  for  cutting  down  his  trees,  digging  up 
and  converting  his  coals?  If  he  could,  he  might  do  so,  if  the 
lands  lay  in  Kentucky.  If  he  could,  the  title  to  lands  in 
Kentucky,  not  indirectly,  but  directly,  could  be  decided  in  the 
courts  in  this  city.  Trespass  quare  clausum  /reffii,  will  not  lie 
for  the  owner  out  of  possession;  it  will  not  lie  in  a  foreign 
county.  Trover  will  not  lie  for  taking  away  the  soil,  stones, 
and  gravel  of  the  owner  of  the  soil,  against  him  who  has  an  ad* 
verse  possession.  It  will  not  lie  in  a  foreign  county  for  the 
exercise  of  such  acts  of  ownership,  because  the  courts  there 
<^annot  try  or  decide  the  title.  If  it  would  not  lie  in  a  f  oreigB 
county,  on  account  of  the  nature  of  the  inquiry  being  local,  it 
would  not  lie  in  the  proper  county,  because  if  it  CQuld  he  main- 
tained, being  a  personal  action,  it  would  Ue  anywhere,  and  it 
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<^anoot  depend  on  the  plaintiff,  at  his  election,  to  make  it  local 
t)r  transitorj. 

Without  giving  any  opinion  on  the  general  question,  how  far 
legal  seisin  of  a  part  is  to  be  considered  as  the  possession  of  the 
\rholey  to  prevent  the  operation  of  the  statute  of  limitations,  it  is 
certain  that  if  it  be  not,  the  adverse  possession  must  be  certain, 
deftnite,  notorious,  continued  by  actual  indosure.    Where  the 
possessor  does  not  enter  on  any  claim  of  right,  but  is  a  tres- 
passer and  intruder,  such  possession  by  intrusion  ought  not  U> 
;go  beyond  the  actual  occupation  and  passessio  pedis.    A  wrong- 
doer can  have  no  constructive  possession.    The  opinion  of  the 
«ourt  below,  had  this  been  ejectment,  would  appear  to  me  cor- 
rect, both  as  to  the  doctrhie  of  possession,  boundaries  and 
jrights,  and  was  left  as  fairly  on  the  question  of  possession  as 
the  defendant's  case  would  admit  of.    Indeed,  I  would  go  one 
«tep  further  in  favor  of  the  plaintifb;  for  I  would  consider  the 
possession  of  a  lot  of  ground  of  this  extent,  whose  boundaries 
were  ascertained  by  surrounding  surveyis,  and  where  the  posses- 
sion by  the  members  of  this  religious  society  had  been  in  the 
only  way  in  which  it  could  be  occupied  for  their  accommoda- 
tion, house  of  worship,  burial-ground,  open  ground  for  the 
assemblage  of  the  hearers,  and  a  walk  during  the  interval  of 
worship  f  Qr  horses  and  carriages,  as  entitling  the  society  to  a 
pre-emption  right,  under  the  laws  and  usages  of  Pennsylvania; 
thus,  considering  the  land  as  not  vacant,  but  the  right  to  call 
for  the  legal  title  in  the  plaintifb;  the  equitable  title  being  in 
the  plaintifb,  which  is  sufident  in  Pennsylvania  to  support  an 
•ejectment,  and  thus  dispose  of  the  objection  of  there  being  no 
•evidence  of  the  title  being  out  of  the  state. 

A  possession  was  established,  by  testimony  of  ninety  years, 
'  as  a  burial-ground;  a  possession,  jbeyond  which  the  memory  of 
man  runneth  not  to  the  contrary,  to  support  which,  eveiy  pos- 
sible intendment  ought  to  be  made.  So  far  as  respects  the 
rights  of  the  parties,  the  charge  was,  in  all  respects,  proper; 
but  not  so  as  I  consider  the  law,  vnth  respect  to  the  remedy.  *  *  If 
the  defendant  was  in  possession  for  a  period  short  of  twenty-one 
years,  this  action  could  not  be  supported."  It  is  this  part  of  the 
charge  which  appears  to  me  to  be  inaccurate.  "  The  defendant 
lias  contended  that,  admitting  the  quany  to  be  vrithin  the  orig- 
inal bounds  of  the  church  lot,  he  has  become  entitled  to  it  I7 
Jong  possession  of  that  part  of  the  ground  in  which  it  viras.  If 
be,  or  those  he  claims  under,  have  had  adverse  possession  of 
that  part  of  the  land  for  twenty-one  years  before'the  action  ia 
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brought,  he  is  entitled  to  it/'  Thus  putting  the  right  to  recover, 
in  this  action,  on  the  title  of  the  parties,  and  not  whether  the 
plaintiff  was  in  possession  of  the  quany  when  the  injury  com* 
plained  of  was  done.  In  this,  I  think,  there  was  error;  and  for 
this  reason  I  am  of  opinion  that  judgment  should  be  reversed. 
I  consider  it  the  duty  of  courts  to  preserve  the  boundaries  of 
actions;  and  in  this  case  I  consider  it  would  be  not  only  a  de* 
parture  in  form,  but  that  it  would  amount  to  a  snbetantial 
alteration  of  the  very  nature  of  this  action. 
Judgment  reversed,  and  a  venire  fadaa  de  novo  awarded. 


"  In  Mather  v.  Trmiiy  Ckwreh,'*  says  "Rogbo,  J.,  deUvaring  the  opinioii  of 
the  court  in  Harlan  v.  Harlan^  15  Pa.  St.  607,  613^  "it  iexoled  that  trow 
lor  atone  and  gravel  from  land  does  not  lie  by  one  who  has  the  ri^it  of 
poanauon  against  the  person  who  has  the  actoal  adverse  possession  of 
the  land  and  sets  np  title  to  it.  It  will  be  remarked  that  it  is  not  the 
actual  possession,  but  it  is  the  actual  adverse  possession  of  a  pecson  who 
cbunis  title  to  it,  that  is  the  criterion.  The  case  is  pat  on  this  groond  hj 
Chief  Jostioe  Tilghman  and  Justice  Doncan,  both  of  whom  delivered  elaho- 
xate  opinions;  a  criterion  from  which  none  will  dissent,  when  it  is  considered 
what  inconveniences  would  arise  from  a  contrary  deoisian."  This  prindidA 
laalso  recognised  mHwUon  v.  Findlay,  12  Pa.  St;  Stafford  v*  Amea^  Old. 
344;  Lewis  v.  Robinaon^  10  Watts,  338,  342,  an  action  of  osftcmfMit  involving 
the  title  of  land,  where  it  is  laid  down,  "  It  ii,  therefore,  most  palpably  im- 
possible to  sustain  the  plaintiff's  claim  in  this  action  without  subverting  the 
rale  laid  down  and  recognised  in  the  cases  of  Maiher  v.  TrktUiy  ChMreh,  % 
S.  ft  B.  509;  Baker  v.  HowtU,  6  Id.  476;  Brtnon  v.  CaldweO,  10  Id.  114; 
Irvaine  v.  BanUn,  10  Id.  220;  Snyder  v.  Vatix,  2  Bawle^  423;  and  Paufell  v. 
Smith,  2Watts,  126.  Themleof  thesecases  shows  olesrly  that  the  aetioB 
of  aaeumpaU  is  not  the  proper  form  of  action  in  which  conflicting  titles  to 
hmd  or  the  right  of  the  inheritance  can  be  tried.*' 


Jones  v.  Peterman. 

[8  SssasAST  k  "Bawim,  648.1 

Pabt  Pxbvobmahcb. — ^Possession  before  a  parol  agreement  of  laaae  for 

years,  and  continued  afterwards,  is  of  too  doubtful  a  nature  to  be  con- 
sidered as  part  performance,  so  as  to  take  the  case  out  of  the  ststnte  of 
frauds. 

Ejectment.  The  case  was  submitted  on  an  agreed  statement. 
A  certain  Jeremiah  Homketh,  the  younger^  was  entitled  to  the 
land,  as  administrator  of  his  deceased  father,  Jeremiah  Horn- 
keth,  under  a  lease  to  the  latter,  dated  twenty-eighth  of  No> 
vember,  1812,  for  the  term  of  seven  years.  In  1818,  Jeremiah, 
the  younger,  made  a  verbal  agreement  with  one  Jacob  Perkins, 
to  demise  to  him  this  land  (which  was  part  of  a  large  paxod  of 


Deo.  1817.]  Jones  v.  Peiebman.  673 


land  demised  to  Jeremiah  Homketh,  deceased,  by  W.  Hamil- 
Um,  deceased  for  the  term  of  seven  years)  for  the  residiie  of  the 
said  term  of  seyen  years.  This  verbal  agreement  was  to  have 
been  redaoed  to  writing,  bat  was  not.  Perldiis  was  in  posses- 
sion of  the  premises  at  the  time  of  making  the  verbal  agreement 
with  Jeremiah,  Jan.,  or  his  father,  and  continaed  in  possession 
until  he  assigned  to  the  defendants.  The  plaintiiBi  claimed 
under  a  written  assignment  of  William  Hamilton's  lease,  made 
by  the  said  Jeremiah,  jun.,  dated  twenty-second  of  July,  1814. 
"Whether,  under  these  circumstances,  the  parol  demise,  under 
which  the  defendants  claimed,  was  good,  was  the  question. 

Binney,  for  the  plaintiff. 

IngerBoU,  contra. 

Tdjohman,  C.  J.  The  defendants  have  gone  to  no  expense  in 
erecting  buildings,  or  making  improvements  on  the  premises, 
but  rely  on  the  circumstances  of  possession,  to  take  their  case 
out  of  the  act  for  the  prevention  of  frauds  and  perjuries.  This, 
they  say,  is  a  performance  of  the  contract  in  part,  and,  there- 
fore, witiiin  the  principle  of  cases  which  have  been  adjudged  by 
this  court.  That  a  performance  in  part  takes  the  case  out  of 
the  act,  has  certainly  been  decided;  although  it  has  not  been 
settled  that  every  performance  in  part  will  be  sufficient.  Pay- 
ment of  a  considerable  part  of  the  purchase-money  is  very  dif- 
ferent from  payment  of  a  shilling  by  way  of  earnest.  Such  a 
payment  of  mere  earnest  money  would  not  be  regarded;  but 
yet,  it  might  be  said  to  be  part  performance.  We  have  consid- 
ered the  delivery  of  possession  as  a  strong  circumstance.  In 
Eberi  v.  Wood,  1  Bum.  216  [2  Am.  Dec.  486],  the  contract  was 
held  good  upon  possession  alone.  There,  however,  the  delivery 
of  possession  was  mutual,  upon  a  parol  partition  between  ten- 
ants in  common.  In  Syler'a  leasee  v.  Ihkhart,  a  parol  gift  by 
father  to  son,  with  possession  delivered,  and  improvements 
made  by  the  son,  was  held  valid:  1  Binn.  378.  But  in  order  to 
give  weight  to  the  circumstance  of  possession,  it  must  be  a  pos- 
session delivered  in  pursuance  of  the  parol  agreement  set  up,  a 
possession  which  cannot  be  accounted  for,  but  by  supposing  the 
agreement  to  have  been  made.  Possession  delivered  upon  lease 
for  more  than  three  years  is  not  so  strong  as  possession  deliv- 
ered upon  a  contract  to  sell;  because  possession  is  incident  to 
every  lease,  although  but  for  a  year,  or  even  at  will,  and  the 
object  of  the  act  of  assembly  seems  to  have  been  to  reduce  all 
piurol  leases  for  more  than  three  years  to  leases  at  wiU,  although 
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poBseflsion  was  deliyered.  I  will  not  saj,  howeTer,  that  accord- 
ing  to  adjudged  cases,  a  parol  lease'  for  more  than  three  yean 
may  not  be  taken  out  of  the  act  by  deliyeiy  of  possession,  if  the 
agreement  be  clearly  proved.  If  attended  with  improTcments 
by  the  lessee,  it  certainly  would  be  established.  If  strength- 
ened by  no  ciroomstance  but  the  bare  possession  for  a  short 
time,  I  decline  giving  any  opinion,  because  it  is  not  the  case 
before  us.  I  haye  said  that  to  give  weight  to  the  bare  posses- 
sion, it  must  be  a  possession  delivered  in  consequence  of  the 
agreement.  Possession  had  before  the  agreement,  and  continued 
after  it,  is  of  too  doubtful  a  nature  to  be  considered  as  proof  of 
part  performance.  A  lessee  who  continues  in  possession  after 
the  expiration  of  his  lease,  may  be  supposed  to  retain  the  pos- 
session, by  permission  of  the  landlord,  on  the  terms  of  the  old 
lease.  It  would  not  be  sufficient  eyidence  of  part  performance 
of  an  agreement  to  purchase  the  land,  or  of  a  new  lease,  for 
more  than  a  year.  This  distinction  between  possession  before 
and  after  the  agreement,  is  taken  in  1  Fonbl.  175. 

In  the  case  of  Ounier  y.  Ealaey^  Amb.  686,  it  is  said  that  acts 
done  in  part  performance  must  be  such  as  could  be  done  with 
no  other  yiew  than  in  performance  of  the  agreement.  The  same 
principle  is  affirmed  by  Lord  Hardwicke  in  Lacon  y.  MeHins,  3 
Atk.  4.  I  confess  I  am  not  for  extending  the  law  in  fayor  of 
parol  agreements,  though  I  hold  myself  bound  by  the  decisions 
heretofore  made,  because  property  has  been  acquired  on  the 
faith  of  them.  In  the  present  case  it  is  stated  that  Perkins, 
under  whom  the  defendants  claim,  was  in  possession  prior  to 
the  agreement  now  sought  to  be  established.  Possession,  there- 
fore, was  not  delivered  in  pursuance  of  the  agreement,  and  is 
not  to  be  considered  as  part  performance.  Had  Homketh  or 
ihe  defendants  made  improvements  or  incurred  considerable 
^expenses  on  the  faith  of  the  agreement,  that,  together  with  the 
]K>8session,  would  have  been  sufficient,  because  it  wotQd  have 
l>een  fraudulent  for  the  lessor,  under  such  circumstances,  to 
Avoid  the  lease.  But  the  case  stands  upon  the  naked  fact  of 
possession.  I  am  of  opinion  that  to  establish  such  a  contract 
would  be  going  farther  than  has  been  gone,  and  farther  than 
can  be  justified.  Judgment,  therefore,  should  be  entered  for 
the  plaintiff. 

OxBSON,  J.,  delivered  a  concurring  opinion. 

DuNOAH,  J.,  gave  no  opinion,  not  having  heard  the  argument 

Judgment  for  the  plaintiff. 
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Chestnut  Hill  T.  Co.  v.  Rutter. 

[4  SBMa4aT  h  Bawlb,  6.J 

Lubhitt  ov  Cobpo&ation  iob  Tobt.— An  action  of  treipaas  on  the  etam 

lies  against  a  corporation  for  a  tort 
IVnof  ov  DsoLAiunoN. — ^A  declaration  in  each  a  caae  atating  that  the  act 

complained  of  was  nnjnatly  and  wzongfolly  done,  without  alleging  that  it 

was  not  within  the  scope  of  the  powers  of  the  corporation,  is  good  after 

verdict. 

Ebbob  to  the  oommon  pleas,  in  an  action  of  trespass  on  the 
«ase  against  a  corpoiation,  in  which  there  was  a  yerdict  and 
judgment  for  the  plaintiff.     The  opinion  states  the  case. 

E.  IngersoU  and  IngensoU,  for  the  plaintiffs  in  error. 

Binney,  for  the  defendant  in  error. 

• 

By  Court,  Txlqbman,  C.  J.  This  is  an  action  on  the  case 
hrought  by  James  Butter  against  The  Chestnut  Hill  &  Spring 
House  Turnpike  Company,  for  an  injury  done  to  the  plaintiff's 
land  and  taoyard,  in  consequeuce  of  certain  piers  erected  by 
the  defendants,  on  each  side  of  a  stream  of  water,  by  which 
the  stream  was  obstructed  and  thrown  back,  and  overflowed  the 
plaintiff's  land.  The  defendants  below,  who  are  plaintiffs  in 
«rror,  rely  on  two  objections:  1.  That  a  corporation  is  not  sua- 
ble in  this  kind  of  action;  2.  That  the  declarationdoes  not  state 
a  good  cause  of  action,  even  if  the  defendants  were  liable  to  an 
action  in  this  form. 

1.  Corporations  have  lately  been  so  multiplied  in  the  United 
States,  that  they  stand  a  very  prominent  part  in  the  business  of 
the  country.  It  has,  therefore,  been  necessary  to  consider, 
with  great  attention,  their  nature,  and  their  rights,  both  as  to 
suing  and  being  sued.  And  as  it  would  be  extremely  inconven- 
ient that  they  should  do  wrong  without  being  amenable  to  jus- 
tice, the  inclination  of  the  court  has  been  to  hold  them  respon- 
sible. There  was  a  time  when  it  seems  to  have  been  supposed 
that  they  could  make  no  contract  but  by  writing  under  their 
common  seal.  The  reason  assigned  was,  that  being  incorporeal, 
and  consequently  incapable  of  speaking,  it  was  impossible  that 
they  should  enter  into  a  parol  contract.  But  upon  reflection, 
this  reason  has  been  thought  insufficient;  for  if  pursued  to  its 
full  extent,  ife  would  prove  that  a  corporation  could  not  act  at 
all.  Iblias  no  hand  to  affix  a  seal,  and  must  therefore  employ 
on  agent  for  the  purpose.  But  this  agent  must  receive  his  au- 
thority previous  to  his  affixing  the  seal.     It  is  necessary,  there- 
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fore,  that  the  corpozation  should  have  the  power  to  act  without 
seal,  80  far  as  respects  the  appointmezit  of  a  person  to  affix  the 
seal.  Now  if  it  can  appoint  an  agent  without  seal,  for  one  pur- 
pose, there  is  no  reason  why  it  may  not  for  another.  Accord* 
ingly  in  the  case  of  The  King  v.  Biggs,  3  P.  Wms.  419,  on  a 
special  yerdict  in  a  case  of  capital  felony,  it  was  held,  that  the 
Bank  of  England  might,  without  seal,  authorize  a  person  to 
sign  notes  in  its  behalf.  And  it  was  decided  by  the  supreme 
court  of  the  United  States,  in  the  case  of  the  The  Bank  of  Co- 
lumbiav.  PcUierson,  7  Cranch,  299,  that  a  corporation  may,  with- 
out seal,  enter  into  a  contract,  express  or  even  implied.  In  the 
words  of  Judge  Stoiy,  by  whom  the  opinion  of  the  court  was  de- 
livered, *'  when  a  corporation  is  acting  within  the  scope  of  the 
legitimate  purpose  of  its  institutioii,  all  parol  contracts  made 
by  its  authorized  agents,  are  express  promises  of  the  cozpom- 
tion,  and  all  duties  imposed  on  them  by  law,  and  all  benefits 
conferred,  at  their  request,  raise  implied  promises,  for  which 
an  action  lies."  By  this  decision  I  consider  the  law  as  settled. 
It  does,  indeed,  seem  to  have  been  the  opinion  of  this  court,  in 
the  case  of  Breokbill  v.  The  Lancaster  lumpibe  Company,  3  Dall. 
496,  that  an  action  of  assumpsU  would  not  lie  against  a  corpo- 
ration. But  the  law  had  not  been  at  that  time  fully  considered, 
and  I  may  say  that  our  late  brother  Yeates,  who  was  on  the 
bench  when  BreckbiU  v.  The  Lancasier  Ikrr^yihe  Comptaty  was 
decided,  was  satisfied  as  to  the  propriety  of  acquiescing  in  the 
authority  of  The  Bank  of  Columbia  y.  PaJUerwn. 

But  it  is  objected  that  the  present  action  is  not  on  contract, 
but  on  tort,  and  a  yery  refined  argument  is  brought  forward  to 
prove  that  a  corporation  cannot  be  guilty  of  a  tort.  A  corpora- 
tion, say  the  defendant's  counsel,  is  a  mere  creature  of  law, 
and  can  act  only  as  authorized  by  its  charter.  But  the  charter 
does  not  authorize  it  to  do  wrong,  and  therefore  it  can  do  no 
wrong.  The  argument  is  fallacious  in  its  piinciples,  and  mis- 
chievous  in  its  consequences,  as  it  tends  to  introduce  actual 
wrongs  and  ideal  remedies;  for  a  turnpike  company  may  do 
great  injury  by  means  of  laborers  who  have  no  property  to 
answer  the  damages  recovered  against  them.  It  is  much  more 
reasonable  to  say  that  when  a  corporation  is  authorized  by  law 
to  make  a  road,  if  any  injury  is  done  in  the  course  of  making 
that  road  by  the  persons  employed  under  its  authority,  it  shall 
be  responsible  in  the  same  manner  that  an  individual  is  respon- 
sible for  the  actions  of  his  servants,  touching  his  business.  The 
act  of  the  agent  is  the  act  of  the  principal.     There  is  no  solid 
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Aground  for  a  distinction  between  contracts  and  torts.  Indeed, 
with  respect  to  .torts,  the  opinion  of  the  courts  seems  to  have 
heen  more  uniform  than  with  respect  to  contracts.  For  it  may 
be  shown  that  from  the  earliest  times  to  the  present,  corpora- 
tions have  been  held  liable  for  torts.  Many  cases  have  been 
cited  from  the  year-books.  Upon  examination,  they  do  not  all 
answer  the  citations,  but  enough  appears  to  show  that  the  law 
was  so  understood.  In  4  Hen.  Yil.,  13,  pi.  11,  we  find  an  ac- 
tion of  trespass  against  the  mayor  and  commonalty  of  York. 
Plea,  that  all  the  inhabitants  had  a  right  of  common  in  the 
land  where  the  trespass  is  supposed  to  have  been  committed: 
held,  not  good,  because  the  action  is  against  the  corporation, 
and  the  plea  is  a  justification  as  to  individuals.  In  a  subsequent 
part  of  this  case,  it  is  said  that  a  corporation  cannot  give  a  war- 
rant to  commit  a  trespass  without  writing.  This,  if  it  be  law, 
proves  that  a  warrant  may  be  given  by  writing,  which  is  sufficient 
lor  the  plaintiff's  purpose,  the  point  being  whether  a  corpora- 
tion can  commit  a  trespass  In  8  Hen.  YI.,  1,  pi.  11,  and  14, 
pi.  34,  trespass  was  brought  against  the  mayor  and  bailiffs  and 
commonalty  of  Ipswich  and  one  J.  Jabez. 

It  was  objected  that  a  corporation  and  an  individual  cannot 
be  joined  in  one  action;  but  it  was  not  objected  that  trespass 
does  not  lie  against  a  corporation,  and  the  objection  is  said  to 
have  been  overruled  in  14  Hen.  Vlll.  2.  In  the  book  of  assizes, 
31  Ass.  pi.  19,  it  appears  that  an  assize  of  novel  disseisin  was 
maintained  against  the  mayor  and  commonalty  of  Winton. 
Brook  lays  it  down  that  if  tiie  mayor  and  commonalty  disseise 
one  who  releases  to  several  individuals  of  the  corporation,  this 
will  not  serve  the  mayor  and  commonalty,  because  the  disseisin 
is  in  their  corporate  capacity.  In  the  old  books  of  entries  are 
numerous  precedents  of  writs  of  quare  impedU  against  corpora- 
tions, and  in  Vidian's  Ent.  1,  is  a  declaration  in  an  action  on 
the  case,  16  Car.  11.,  against  the  mayor  and  commonalty  of  the 
city  of  Canterbury,  for  a  false  return  to  a  mandamus.  To  come 
to  more  modem  times,  it  was  held  in  the  Mayor  of  Lynn^  etc., 
T.  Tuner,  Cowp.  86,  in  error,  that  an  action  on  the  case  lies 
against  a  corporation  for  not  cleansing  and  keeping  in  repair  a 
stream  of  navigable  water;  which  it  was  bound  to  do  by  prescrip- 
tion, in  consequence  of  which  the  plaintiff  was  injured.  This 
was  in  the  year  1774,  a  little  before  our  revolutiou.  The  laws 
of  the  commonwealth  forbid  my  tracing  this  point  through  the 
English  courts  since  the  revolution,  but  we  shall  find  abundant 
authority  in  the  courts  of  our  own  country. 
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In  Gray  t.  The  PorUand  Bank,  6  Mass.  364,  it  is  laid  down 
that  the  bank  was  responsible  for  wrongs  done  by  itself  or 
its  agents.  In  Riddle  t.  Propndors^  7  Mass.  169  [6  Am.  Dec. 
86],  an  action  was  maintained  against  the  company  for  damage 
BoiSered  by  the  plaintiff  in  conseqnenoe  of  the  locks  not  being 
kept  in  repair.  And  in  Townsend  t.  The  Suejuehatma  Ikmpike 
Company,  6  Johns.  91,  an  action  was  supported  for  the  loss  of  a 
horse  killed  by  the  falling  of  a  bridge,  which  the  company  had 
built  of  bad  materials.  These  authorities  put  it  beyond  doubt 
that  the  form  of  action  in  the  present  case  is  good. 

2.  The  objection  to  the  declaration  remains  to  be  considered. 
It  is  said  that  the  act  of  assembly  by  which  this  company  is 
chartered,  gives  them  power  to  erect  bridges  oyer  all  the 
streams  which  cross  the  road,  and  therefore  they  are  not  re- 
sponsible for  any  damages  which  may  be  suffeied  in  conse- 
quence of  these  bridges.  But  this  is  too  broad  a  proposition; 
for,  granting  that  they  would  not  be  responsible  for  damages 
unavoidably  resulting  from  a  bridge  built  in  the  best  manner, 
and  obstructing  the  passage  of  the  water  no  more  than  was 
necessary  for  its  proper  construction,  it  would  not  follow  that 
they  should  not  be  answerable  for  damages  arising  from  a 
bridge  so  carelessly  or  inartificially  built  as  to  occasion  an  un- 
necessary and  wanton  obstruction.  Now,  the  declaration  alleges 
that  the  defendants  contriving,  and  wrongfully  and  injurioudy 
intending  to  injure  the  plaintiff,  etc.,  did  wrongfully  and  un- 
justly set  up  certain  pierp,  etc.  So  that  we  are  bound,  after 
verdict,  to  suppose  that  it  was  proved  the  defendants  were  in 
fault  in  the  manner  of  erecting  the  piers.  To  say  now  that 
they  were  guilty  of  no  wrong,  would  be  to  declare  that  it  is  im- 
possible for  them  to  be  made  answerable  for  any  injuzy  which 
may  arise  from  any  kind  of  bridge  or  piers.  This  is  going 
farther  than  I  can  permit  myself  to  do,  being  satisfied  that  the 
law  never  intended  to  authorize  damage  without  necessity. 
Whether  the  company  would  be  answerable  for  damages  occa- 
sioned by  a  bridge  or  piers  of  proper  construction,  is  a  point  of 
great  importance  on  which  I  giye  no  opinion,  as  it  does  not  arise 
in  this  case.  I  am  of  opinion  on  the  whole,  that  the  judgment 
should  be  afSrmed.  i 

Judgment  affirmed. 

Hie  dootrine  of  the  liability  of  oorpantions  lor  toaia,  k  itiiimiMil  in  the 
aota  to  JUddle  ▼.  Proprietory  5  Am.  Deo.  42. 
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Sat  v.  Barnes. 

[4  Bnamua  k  Bawxx,  U3.] 

GuAUOAir's  SciTLEMSHT  WITH  Waild. — ^Wben  ft  minor,  shortly  after  com- 
ing of  ftfpa,  settled  with  his  guardian,  received  the  halanoe  in  his  hands 
snd  gaye  a  receipt  in  full,  it  was  held  that  this  was  no  bar  to  a  new  set- 
tlement under  the  authority  of  the  orphan's  court,  although  there  was  no 
evidence  of  fraud  or  circumvention. 

GuABDiAN  Cbabobablb  WITH  Intebest.— A  guardian  who  uses  his  ward's 
funds  in  his  own  business,  or  neglects  to  invest  them,  is  chargeable  with 
interest  thereon,  and  it  is  a  reasonable  rule  to  compute  the  interest  on 
the  balances  in  his  hands  at  the  end  of  every  six  months. 

Appeal  from  the  orphan's  court  on  a  settlement  of  the  account 
of  Benjamin  Say,  deceased,  as  the  guardian  of  Barnaby  Barnes. 
It  appeared  that  Barnaby  Barnes  came  of  age  in  August^  1811, 
and  desiring  to  go  abroad  for  his  health,  had  a  settlement  vith 
his  guardian  on  the  twenty-third  of  November,  1811.  The  ac- 
count submitted  by  the  guardian  was  admitted  to  be  fair  and 
honest,  although  there  was  some  difference  of  opinion  on  the 
subject  of  the  allowance  of  interest.  Upon  the  settlement  of 
the  account  the  guardian  turned  oyer  the  papers  and  moneys  in 
his  hands  belonging  to  the  estate  aLl  took  a  receipt  in  full. 
Barnes  had  received  a  tolerable  education,  understood  common 
arithmetic,  and  could  calculate  interest.  Some  twenty  months 
after  the  settlement  the  guardian  died,  and  subsequently  his 
executors  were  dted  by  Barnes  to  appear  in  the  orphan's  court 
and  settle  the  account  of  the  guardianship.  In  this  settlement 
the  auditors  struck  balances  of  the  funds  in  the  guardian's 
hands  every  six  months  and  charged  him  with  interest  thereon, 
allowing  him  one  thousand  dollars  for  contingent  expenses  and 
commissions,  on  the  aggregate  amount,  deducted  at  the  end  of 
the  account.  The  orphan's  court  confirmed  this  settlement  and 
the  executors  appealed  therefrom  to  this  court.  The  objections 
relied  upon  are  stated  in  the  opinion. 

Binney  and  Chauncey^  for  the  appellants. 

J,  B.  IngersoU  and  IngersoU,  for  the  appellee. 

By  Court,  Tilohican,  C.  J.  This  is  an  appeal  from  the  or- 
phans' court  on  the  settlement  of  the  account  of  Benjamin  Say, 
deceased,  who  was  the  guardian  of  Barnaby  Barnes.  The  ap- 
pellants make  two  objections  to  the  settlement:  1.  That  the 
orphans'  court  ought  not  to  have  interfered  with  the  account 
settled  between  the  parties  after  the  minor  was  of  full  age;  2. 
That  the  account  adopted  by  the  orphans'  court,  is  not  stated 
upon  just  piinciplfla. 
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1 .  Whether  the  aocount  settled  between  the  parties  was  oblig- 
atory will  depend  on  the  oiroomstanoea  [Here  the  chief  justioe 
stated  the  case.] 

It  is  now  contended  on  behalf  of  his  executors  that  the  receipt 
of  B.  Barnes  is  a  bar  to  his  claim,  and  that  it  would  be  onjiist 
to  open  the  account  after  the  death  of  the  guardian.     I  under- 
stand Dr.  Say  to  have  been  a  man  of  good  character;  neither 
does  the  case  require,  or  my  inclination  lead  me  to  any  obser- 
vations injurious  to  his  memory.    I  am  very  sensible  of  the  del- 
icacy of  the  subject,  and  of  the  injustice  of  throwing  hasty  cen- 
sure on  one  who  can  no  longer  speak  for  himself.    But  certain 
principles  have  been  established  for  the  protection  of  infants, 
founded  on  great  wisdom,  and  which  must  not  be  departed  from. 
It  is  in  Tain  to  argue  that  when  a  ward  comes  to  full  age,  and 
makes  a  settlement  with  his  guardian,  attended  with  no  cir- 
cumstance of  fraud,  or  circumvention,  it  is  to  be  considered  as 
a  settlement  between  two  persons  who  had  never  stood  in  the 
situation  of  guardian  and  ward;  I  see  and  I  feel  the  difference. 
There  is  no  need  of  authority  on  so  plain  a  subject.    But  the 
books  are  full  of  authority.    Settlements  made  soon  after  com- 
ing to  age,  and  especially  before  the  ward  is  in  possession  of 
his  estate,  are  always  viewed  by  the  courts  with  a  watchful  and 
even  a  jealous  eye.    Not  that  there  is  anything  wrong  in  making 
a  settlement.    It  is  what  both  parties  should  wish.    But  when 
the  ward  apprehends,  on  further  reflection,  that  he  has  acted 
under  a  mistake  or  ignorance  of  fact  or  law,  there  should  be 
no  hesitation  on  the  part  of  the  guardian  in  submitting  to  a  re- 
examination of  the  account.    What  objection  can  there  be  to 
it,  unless  papers  have  been  lost  t    It  should  always  be  remem- 
bered that  when  a  young  man  comes  to  age,  he  must  necessa- 
rily be  ignorant  of  his  affairs,  and  the  information  which  he  re- 
ceives must  come  principally  from  his  guardian.    In  point  of 
information,  the  parties  are  not  on  a  footing.    In  the  present 
instance,  the  settlement  of  an  account  of  fifteen  or  sixteen  years 
standing,  during  which  period  very  laige  sums  had  been  re- 
ceived, was  not  an  easy  matter.     The  establishment  of  a  rule, 
by  which  the  guardian  should  be  charged  with  interest  on 
moneys  either  used  by  him  on  his  own  account,  or  neglected  to 
be  put  out  for  the  benefit  of  his  ward,  was  a  point  on  which 
there  might  well  be  a  difference  of  opinion.    It  seems  there  was 
a  difference;  and  if  the  ward,  anxious  to  obtain  possession  of 
his  property,  and  impatient  to  seek  a  better  climate  for  the  ben- 
efit of  his  health,  consented  to  a  principle  of  adjustment,  which 
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he  afterwards  disapproved  of,  I  think  he  ought  not  be  held  to 
it.  Why  should  he?  If  he  received  less  than  his  right,  his 
guardian  paid  him  no  consideration  for  the  loss.  Neither  is  it 
alleged  that  papers  were  destroyed  in  consequence  of  the  set- 
tlement which  might  expose  the  estate  of  the  guardian  to  injury. 
As  I  understand  the  case,  an  interest  account  is  raised  on  the 
basis  furnished  by  Dr.  Say,  on  the  receipts  and  payments  as 
they  stand  exhibited  on  his  own  account.  Under  these  circum- 
stances, I  am  of  opinion  that  the  receipt  signed  by  Bamaby 
Barnes,  ought  not  to  stand  in  the  way  of  the  new  settlement, 
under  the  authority  of  the  orphans'  court. 

2.  That  being  the  case,  it  is  necessary  to  examine  the  ac- 
count on  which  the  appeal  is  founded.  The  governing  prin- 
ciple of  the  auditors  was  to  strike  a  balance  of  the  money  in 
the  hands  of  the  guardian,  at  the  end  of  every  six  months,  and 
to  charge  him  with  simple  interest  upon  that,  making  an  allow- 
ance, however,  of  a  thousand  dollars  for  contingent  expenses. 
It  does  not  seem  to  me  that  this  rule  works  either  unjustly  or 
severely,  whether  the  case  really  was  that  the  money  was  used 
by  the  guardian,  or  negligently  retained  by  him.  How  the 
fact  was  we  are  ignorant.  But  it  must  not  be  forgotten  that  no 
one  but  he  who  had  the  money  can  show  what  became  of  it  It 
is  objected  that  this  rule  is  unjust,  because  it  might  often  hap- 
pen that  good  investments  could  not  be  obtained  in  the  course 
of  six  months.  The  answer  is  fair:  Show  us  that  the  money 
was  really  lying  dead,  and  we  give  up  the  interest.  This  the 
counsel  for  the  appeUee  declared  in  court.  And  as  most  peo- 
ple keep  their  money  in  bank,  there  can  be  little  difficulty  in 
showing  what  sums  remained  unemployed,  and  for  what  length 
of  time.  In  the  case  of  Fbx  v.  WUcocks,  1  Binn.  194  [2  Am. 
Dec.  433],  this  court  established  a  principle  which  can  never  be 
shaken,  "where  a  guardian  or  executor  has  been  guilty  of 
neglect,  in  not  putting  money  out,  or  where  he  has  made  use 
of  it  himself,  he  shall  be  changed  with  interest."  The  only 
question  is  then,  has  he  been  charged  for  too  long  a  time. 
Considering  the  state  of  business  in  this  city  during  the  period 
when  these  moneys  were  received,  and  in  the  absence  of  all  tes- 
timony which  might  inform  us  of  the  exact  truth,  considering, 
too,  that  the  books  of  the  guardian  are  the  proper  sources  of 
such  testimony,  I  am  of  opinion  that  the  rule  adopted  by  the 
auditors  was  neither  severe  nor  unreasonable.  One  or  two 
minor  objections  have  been  made  to  the  account.  It  is  said 
that  Benjamin  Say  ought  to  be  allowed  a  commission  on  the 
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aggregate  of  tbe  several  sums  charged  against  him  for  interest^ 
beyond  "what  had  been  charged  in  the  settlement  made  with  hit 
ward;  because  the  estate  has  been  thereby  increased.  Trae» 
the  estate  has  been  increased,  bat  it  does  not  follow  that  a  com- 
mission should  be  allowed  on  the  increase.  A  commission  is  a 
compensation  for  sendees  rendered;  but  whether  the  money 
was  kept  unproductive  through  negligence,  or  used  by  the 
guardian  for  his  own  profit,  there  was  neither  trouble  nor  service 
for  which  the  estate  should  be  charged.  Another  objection  is 
that  those  commissions,  concerning  which  there  is  no  dispute, 
are  deducted  at  the  foot  of  the  account;  whereas,  they  should 
have  been  deducted  from  time  to  time  as  they  were  earned;  and 
this  will  make  some  difference  in  the  interest  account.  I  be- 
lieve the  rule  in  this  court  has  been  to  allow  the  commissions 
at  the  time  the  services  were  rendered;  and  when  the  guardian 
is  charged  with  interest,  this  drcumstanoe  should  be  attended 
to.  So  far  as  that  goes,  the  account  should  be  rectified.  In 
all  other  respects,  I  am  of  opinion  that  it  should  stand  con- 
firmed. 

Proceedings  confirmed. 


In  Hickman's  Appeal,  7  Peon.  SI  465,  the  doctrine  that  »  volimtaiy 
tlement  between  a  guardian  and  ward  is  no  bar  to  a  aubaeqiient  Mttlement 
by  the  orphan's  conrt  is  declared  to  have  been  "aettled  in  Saif^  v.  Bame$.^ 
A  reoeipt  in  f nil  given  to  a  guardian  by  his  ward  three  months  after  the  lat* 
ter  came  of  age,  was  relied  on  in  CommonweaUh  v.  MoUz,  10  Penn.  Sk  629^ 
upon  which  the  court  use  the  following  language:  "It  is  almost  needleas  to 
say  that  after  8ay  v.  Barnes,  4  Serg:  &  Bawle,  112,  and  other  like  eases» 
which  frown  upon  voluntary  settlements  made  with,  and  releases  procured 
from,  wards,  shortly  after  their  minority,  the  receipt  of  the  ei^th  of  June 
would  afford  scarcely  a  cobweb's  resistance." 

As  to  chaiging  interest  against  executors  and  other  trustees  upon  unin- 
vested trust  funds,  see  Dunseomb  v.  Dunscomby  7  Am.  Bea  504.  See^  aIso» 
fichi^sUn  V.  Stewart,  Id.  507,  where  compound  interest  was  allowed  agunst 
an  administrator  who  employed  the  trust  funds  in  his  private  bi 
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[4  SsBSBAin  k  a^wis,  iai.j 

Aona»  ON  Illboal  CJomtraot. — ^Where  a  contract  originates  in  a 

tion  forbidden  by  statute,  under  penalty,  though  it  is  not  ezprsady 
declared  void,  no  action  will  lie  thereon. 

LoflTKBT,  Ingludis  WHAT. — A  statute  declaring  "all  lotteries  whatever^ 
whether  public  or  private,  common  and  public  nuisances, "  and  prohibit- 
ing the  same  under  penalty,  includes  in  its  purview  a  scheme  for  the 
sale  of  a  tract  of  land,  in  lots  of  unequal  value,  to  be  distributed  amooff 
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the  pforobMen  by  ebanoe*  by  meant  of-  tickets  or  niuaben  booghi  at  e 
fixed  price  greatly  exceeding  that  of  a  majority  of  the  lots,  althooj^  there 
are  no  blanks  in  sadh  scheme.     • 

Ebbor  to  the  oommon  pleas,  to  reverse  a  jadgment  obtained, 
by  the  administrators  of  Joseph  OharleSy  deceased,  against  the 
defendant  Seidenbender.  The  case  is  stated  in  the  opinion  of 
Tilghman,  0.  J. 

Montgomery  and  Buchanan,  for  the  plaintiflb  in  error. 

Rogers  and  Hopkins,  for  the  defendants  in  drror,  claimed  that 
a  scheme  for  the  partition  of  land  by  lot  was  not  a  lottery,  and 
cited  Littleton,  sec.  246;  2  Bl.  Com.  189;  Jackson  t.  WiUer^  2 
Johns.  180;  Jackson  v.  Vedder,  3  Id.  8;  Jenks  t.  Backhouse,  1 
Binn.  91. 

TtLOHMAN,  0.  J.    This  is  an  action  brought  on  a  promissory 
note  given  by  Seidenbender  and  Stoner  to  Joseph  Charles,  de» 
ceased,  for  one  hundred  and  thirty  dollars,  to  be  paid  **  on  the 
delivery  of  a  deed  in  fee-simple  to  the*  drawers  of  the  note,  for 
sach  lot  of  land  as  shall  be  drawn  against  certificate  No.  102, 
purchased  by  them  in  the  town  of  Blue  Bock,  on  the  eastern 
bank  of  the  Susquehanna  river.''    The  defendants  contend  that 
they  are  not  bound  to  pay  this  note,  because  it  was  given  on  an 
illegal  consideration,  to  wit,  on  the  purchase  of  a  ticket  in  a 
lottery  made  by  Joseph  Charles,  deceased,  for  the  sale  of  a 
tract  of  land  called  the  Blue  Bock  tract.    By  an  act  of  assembly 
passed  seventeenth  February,  1762,  lotteries  are  declared  to  be 
"  public  nuisances,  and  against  the  common  good  and  welfare 
of  this  province."    If  the  lottery  under  which  this  ticket  was 
sold,  be  within  the  act  of  assembly,  the  consequence  must  be 
that  this  action  cannot  be  supported,  because  it  would  ill  be- 
come a  court  of  justice  to  lend  its  aid  to  a  transaction  declared 
by  the  legislature  lo  be  "  against  the  common  good  and  welfare 
of  the  state."    It  was  formerly  a  question  whether  an  action 
would  not  lie  in  cases  where  a  penalty  was  inflicted  by  statute, 
but  the  contract  was  not  expressly  declared  to  be  void.    But 
both  in  England  a^d  in  this  country  that  question  has  been 
long  at  rest.    It  is  unnecessary  to  cite  English  authorities,  be- 
cause the  matter  has  been  fully  considered  and  decided  in  our 
own  courts.    In  MUchdl  v.  SmUh,  1  Binn.  110  12  Am.  Dec. 
417],  it  was  determined  that  there  could  be  no  recovery  on  a 
bond  given  for  the  consideration-money  of  a  tract  of  land  in 
LujEcme  county  sold  by  the  obligee  to  the  obligor,  under  a  title 
derived  under  the  state  of  Connecticut.    The  sale  was  against 
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the  interest,  the  policy,  and  the  dignity  of  the  commonwealth 
of  Pennsylvania,  by  setting  up  a  title  derived  from  another 
state,  to  lands  lying  within  the  Ifounds  of  Pennsylvania.  Such 
sales  were  forbidden  by  act  of  assembly;  but  there  was  no  act 
by  which  this  bond  was  declared  to  be  void.  About  the  same 
time  it  was  decided  by  this  court,  in  the  case  of  Mdybin  v.  Cotdon, 
4  Yeates,  24,  that  an  action  could  not  be  supported  on  a  oontraet 
which  was  connected  with  a  breach  of  the  laws  of  the  United 
States,  in  covering  a  ship,  the  property  of  a  foreigner,  in  the 
name  of  a  citizen  of  the  United  States;  and  since  that  in  the 
ease  of  Biddia  v.  James,  6  Binn.  821  [6  Am.  Dec.  456],  it  was 
held  that  no  action  would  lie  founded  on  a  sale  of  a  lottery 
ticket,  and  the  same  point  was  decided  in  Primer  v.  McConndl. 
The  same  principle  was  adopted  by  the  supreme  court  of  New 
York,  in  the  case  of  Hunt  v.  Kniokerbocker,  6  Johns.  827.  So 
that,  I  consider  it  as  perfectly  settled  that  an  action  cannot  be 
sustained  founded  on  a  transaction  prohibited  by  statute,  al« 
though  it  be  not  expressly  declared  that  the  contract  is  void. 

The  only  question  then  is,  whether  the  transaction  in  which 
this  ticket  or  certificate  was  sold,  is  prohibited  by  an  aet  of 
assembly?  For  the  plaintiff  contends,  that  it  is  merely  a  sale 
of  a  tract  of  land,  for  an  adequate  consideration,  not  forbidden 
by  any  law,  nor  in  its  consequences  injurious  to  the  common 
welfare.  Let  us  consider  whether  this  be  really  the  nature  of 
the  case.  A  man  possessed  of  a  tract  of  land  on  the  banks  of 
the  Susquehanna,  devises  a  scheme  for  selling  it  at  the  rate  of 
about  two  thousand  dollars  an  acre.  It  will  not  be  seriously 
contended,  that  the  whole  tract  was  in  truth  worth  the  whole 
sum  to  be  produced  by  the  lottery.  In  order  therefore  to  induce 
people  to  become  purchasers,  tJiey  were  to  be  allured  by  the 
prospect  of  gain.  But  this  gain  depended  upon  chance,  which 
is  the  essence  of  a  lottery.  All  tickets  were  sold  for  the  same 
price,  but  the  lots  were  of  very  unequal  value.  One,  on  which 
a  dwelling-house  was  erected,  was  valued  at  eleven  thousand 
dollars.  Another,  on  which  there  was  a  bam,  was  valued  at 
three  thoueand  dollars.  Two  others  had  wooden  buildings  on 
them.  There  was  a  range  of  lots  on  the  river,  peculiarly  valu* 
able  from  their  situation.  But  the  great  mass  which  lay  back 
from  the  river,  and  had  no  buildings,  bore  no  proportion  to  the 
price  at  which  the  tickets  were  sold.  In  what  then  does  this 
differ  from  a  common  lottezy,  except  that  in  one  case  the  holder 
of  a  ticket  receives  money,  and  in  the  other  land?  If  it  be  said 
that  in  this  case  there  are  no  blanks,  I  answer  that  no  material 
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difference  ariaes  from  that  oircomstanoe.  Some  of  the  most' 
fraudulent  lotteries  ever  known,  have  been  those  in  which  there 
were  no  blanks.  They  are  an  imposition  on  the  f ollj  of  man* 
kind;  for  of  what  importance  is  it,  if  a  man  who  pays  a  con- 
siderably sum  for  a  ticket,  has  a  prize  of  very  little  value? 

In  the  present  iusittnce  a  ticket  is  sold  for  three  hundred  and 
thirty  dollars,  and  the  holder  is  not  certain  of  receiving  more 
than  between  one  sixth  and  one  seventh  part  of  an  acre.  It  is 
urged  in  its  favor,  that  sales  of  this  kind  have  been  very  com- 
mon,  and  much  property  is  held  under  such  titles.  I  am  not 
giving  any  opinion  on  cases,  where  the  parties  have  thought 
proper  to  cany  the  contract  into  effect.  The  present  question 
is,  whether  the  purchaser  of  a  ticket  can  be  compelled  to  pay 
for  it.  If  we  decide  that  he  cannot,  it  will  put  an  end  to  a 
wide-spreading  mischief,  without  affecting  the  security  of  titles. 
The  act  of  assembly  declares,  in  express  terms,  that  **  all  lot- 
teries whatever,  whether  public  or  private,  are  common  and 
public  nuisances,  and  against  the  common  good  and  welfare." 
Is  not  this  a  lottery  ?  No,  say  the  plaintiffs,  it  is  no  more  than 
a  partition  by  lot,  of  a  tract  of  land,  of  which  all  the  pur- 
chasers of  tickets,  were  tenants  in  common.  But  this  is  directly 
contrary  to  the  truth;  for  until  the  lottery  was  drawn,  no  pur- 
chaser had  any  right  to  any  part  of  the  land;  and  when  it  was 
drawn,  they  took  very  unequal  interests,  designated  by  the 
chance  of  the  wheel.  When  tenants  in  common  make  partition, 
they  are  seised  of  the  whole  estate  before  partition,  and  the 
object  of  the  lots  is  to  assign  to  each  his  particular  portion,  the 
whole  having  been  previously  divided  into  parts  as  nearly  as 
possible  of  equal  value.  The  two  cases  are  so  extremely  dis- 
similar, that  the  mind  is  struck  with  the  difference,  before  it 
can  frame  an  argument  to  prove  it.  Neither  have  the  plaintiffs 
succeeded  better  in  their  comparison  between  this  lottery  and 
that  made  by  the  proprietaries  of  Pennsylvania,  in  April,  1769, 
when  they  opened  their  office  for  the  sale  of  the  land  purchased 
of  the  Indians  at  the  treaty  at  Fort  Stanwich,  in  November,  1768. 
The  proprietaries  wished  to  place  all  purchasers  on  an  equal 
footing.  All  the  lands  were  offered  at  the  same  price  per  acre. 
But  it  was  foreseen  that  there  might  be  several  applicants  for  the 
same  tract,  and  the  only  object  of  the  lottery  was  to  decide,  by 
fair  chance,  who  should  have  the  preference  in  such  cases. 
Eveiy  one  who  wished  to  purchase  put  in  an  application  de- 
scribing the  land.  On  the  putting  in  of  his  application,  be 
paid  the  proprietary  officers  a  fee  of  seven  shillings  for  their 
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troubley  but  not  one  farthing  for  the  land.  All  applications 
^ere  put  in  one  wheel,  and  the  prioriiy  of  eaoh  was  decided  hj 
a  number  drawn  from  another  wheel.  Those  who  did  not  get 
the  tract  they  wanted,  paid  nothing;  and  even  the  fee  to  the 
officers  was  not  thrown  away;  for  it  was  the  practice  to  per- 
mit the  unfortunate  applicants  to  take  up  yacant  land  in  any 
other  place,  without  paying  new  fees.  It  is  not  possible,  ther^ 
fore,  for  any  two  things  to  be  more  unlike,  than  the  proprietary 
lottery  and  the  lottery  of  Joseph  Charles.  B&rely  to  state  the  cir- 
cumstances of  each,  is  sufficient  to  show  their  difference.  But 
it  has  been  argued  on  the  part  of  the  plaintiff,  that  the  act  of 
1762,  was  confined  to  lotteries  concerning  personal  property; 
that  land  lotteries  not  being  at  that  time  in  practice,  no  eril 
arising  from  them  could  have  been  in  contemplation,  and  that 
this  appears  from  the  legislatures  having  adopted  the  expres- 
sions of  the  English  statute  of  Wm.  HE.,  against  lotteries  of 
personal  property,  but  neglected  the  statute  of  Qeo.  I.,  against 

land  lotteries. 

Ux>on  the  perusal  of  our  act  of  assembly,  we  perceive  an  in- 
tent to  cut  up  lotteries  of  every  kind  by  the  root,  and  for  this 
purpose  it  is  enacted  in  the  first  section,  in  the  most  compre- 
hensive terms,  "that  all  lotteries  whatever,  whether  public  or 
private,  are  common  and  public  nuisances,"  etc.  This  was  the 
wisest  coiurse  that  could  be  taken.  For,  it  being  impossible  to 
foresee  all  the  different  schemes  that  ingenuity  might  devise,  it 
would  have  been  dangerous  to  enter  into  an  enumeration  of 
particulars.  But  having  destroyed  all  lotteries  by  the  sweeping 
expressions  in  the  first  section,  the  act  proceeds,  in  the  second 
section,  to  describe  certain  kinds  of  lotteries,  in  pretty  general 
terms,  for  the  purpose  of  inflicting  a  penalty  on  the  offenders. 
In  this  section,  which  is  evidently  drawn  after  the  English  sta- 
tute of  10  and  11  Wm.  III.,  c.  17,  a  penalty  of  five  hundred 
pounds  is  imposed  on  persons  ''who  shall  publicly  or  privately 
set  up,  erect,  make,  exercise,  keep  open,  show,  or  expose  to  be 
played  at,  drawn  or  thrown  at,  any  lottery,  play  or  device,  or 
shall  cause  or  procure  the  same  to  be  done,  either  by  dice,  lots, 
cards,  balls,  tickets,  or  any  other  numbers  or  figures,  or  in  any 
other  manner  or  way  whatsoever."  The  lottery  of  Joseph 
Charles  is  within  these  words,  for  he  did  publicly  set  up  a 
lottery,  to  be  drawn  at  by  numbers  or  figures.  But  even  if 
the  case  were  not  embraced  by  the  second  section,  it  clearly  is 
so  by  the  first,  which  would  be  sufficient  to  prevent  the  plidnt- 
iff's  recovery;  for  the  genenil  position  in  the  first  section^  of  all 
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lotteries  being  a  nuisanoe,  etc.,  is  not  diminished  or  impaired 
by  the  second  section,  which  imposes  penalties  in  certain  cases. 
As  to  the  argament  drawn  from  the  statute  8  Geo.  XL,  c.  2,  which 
our  act  has  not  copied,  there  is  no  force  in  it,  for,  although  it  is 
true  that  this  statute  expressly  mentions  lotteries  for  the  sale  of 
lands,  etc.,  and  that  such  lotteries  are  not  expressly  mentioned 
in  the  statute  of  Wm.  m.,  yet  it  by  no  means  follows  that  these 
lotteries  were  not  comprehended  in  the  prohibition  of  the  statute 
of  Wm.  m.  Nay,  the  opinion  of  the  British  parliament  seems 
to  haye  been  that  they  were  comprehended,  because  the  statute 
of  Oeo.  n.  imposes  penalties  "over  and  above  any  former  pen- 
alties inflicted  by  any  former  act  or  acts  of  parliament}"  Upon 
the  whole,  it  appears  that  the  lottery  of  Joseph  Gharles  falls 
within  the  words  of  the  act  of  1762;  it  appears,  also,  that  it  is 
within  the  intention  of  the  act,  because  it  tended  to  the  impoy- 
erishment  and  ruin  of  many  persons.  I  am,  therefore,  of 
opinion  that  no  court  of  justice  should  suffer  an  action  for  the 
price  of  a  ticket  to  be  maintained,  because  that  would  be,  in 
effect,  giving  aid  to  an  illegal  transaction.  It  follows  that  the 
judgment  of  the  court  of  common  pleas  should  be  reversed. 

Gibson,  J.  Undoubtedly  this  is  a  lottery  transaction.  Prop^ 
orty,  either  real  or  personal,  may  be  divided  by  lot  without  in- 
curring any  penalty  imposed  by  the  different  acts  of  assembly 
prohibiting  unauthorized  lotteries;  but  then  there  must  be  a 
previous  existing  interest  in  the  thing  thus  divided.  Here  no 
interest  vested  till  the  lottery  was  drawn,  and  the  same  circum- 
stance that  vested  it  at  the  same  time  attached  it  specifioaUy 
and  exclusively  to  the  property  acquired.  For  what  purpose 
was  this  ticket  purchased  but  to  acquire  an  interest  in  prop- 
erty? It  is  idle,  therefore,  to  say  the  purchasers  of  tickets 
were  tenants  in  common  of  the  whole  property  intended  to  be 
thus  disposed  of,  before  the  drawing  commenced,  and  that  the 
drawing  was  merely  intended  to  separate  the  particular  interests 
of  each,  and  was  merely  a  mode  of  partition.  It  is  not  only  the 
drawing  of  a  lottery  that  is  prohibited;  the  purchase  or  sale  of 
tickets  with  a  view  to  such  drawing,  is  equally  so.  But  if  the 
law  had  not  prohibited  the  purchase  of  tickets,  no  interest 
would  have  vested  by  the  purchase  only,  for  the  contract  did 
not  look  to  an  interest  in  common;  by  its  terms,  the  holder  of 
a  ticket  was  to  have  such  lot  as  should  be  drawn  opposite  to  its 
number,  and  nothing  else.  Nor  does  the  circumstance  of  the 
scheme  being  without  blanks  vary  thctnature  of  the  transao- 
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tioh.    A  great  proportion  of  the  prizes,  whea  considered  in  re- 
lation to  the  price  of  the  tickets  were  nothing  more  than  nominal. 

In  this  respect  there  can  be  no  difference  between  a  lotteiy 
where  the  object  is  land  and  one  where  it  is  money.  If  the 
absence  of  blanks  were  sufficient,  it  would  be  ea^  to  erade 
eveiy  prohibition  on  the  subject.  The  act  of  1762,  forbidding 
all  lotteries,  public  or  private,  was  intended  to  protect  the  un- 
wary from  a  spirit  of  gambling,  regardless  of  the  dictates  oi 
prudence,  which  the  prospect  of  adyentitious  and  inordinate 
gain  most  usually  excites.  Would  not  the  inducements  to  ad- 
venture be  increased  by  the  deceptiye  consideration  that  the 
price  of  the  ticket  would  not  be  wholly  lost  ?  But  it  is  said 
that  although  this  may  have  been  a  lottery,  stOl  it  is  not  within 
the  purview  of  the  act  of  1762.  It  clearly  is  within  the  letter  of 
the  enacting  clause.  I  grant  the  legislature  may  not  have  had 
this  particular  kind  of  lottery  in  view;  but  was  it  intended  to 
restrain  the  operation  to  those  particular  kinds  of  lotteries  then 
in  use,  and  to  those  only?  I  apprehend  not.  It  is  very  clear 
that  a  particular  kind  of  mischief,  differing  not  in  form  or  sub* 
stance,  but  in  degree  only,  from  the  one  under  consideration^ 
and  only  less  pernicious  in  its  consequences,  first  induced  the 
legislature  to  act  on  the  subject.  Shall  the  letter,  which  is 
sufficiently  comprehensive  to  embrace  this  case,  be  restrained 
to  the  particular  mischief  then  existing,  and  exclude  one  of  the 
very  same  stamp,  merely  because  it  was  not  then  practiced? 
This  surely  would  not  be  a  sound  construction.  The  key  of 
the  construction  of  a  statute  is  the  intention  of  the  legislature; 
and  I  readily  admit  that  cases,  seemingly  within  the  letter, 
have  been  excluded,  and,  indeed,  the  act  construed  in  direct 
opposition  to  the  letter,  to  attain  that  intention,  where  it  was 
clear  beyond  dispute.  The  intention  may  be  coUected  by  a 
consideration  of  the  cause  and  mischief  that  led  to  the  enact- 
ment of  the  law;  by  comparing  one  part  of  it  with  another,  and 
judging  from  a  view  of  the  whole  ground;  and  sometimes  from 
extrinsic  circumstances.  What  would  the  legislature  have  said 
if  the  case  of  a  lottery,  such  as  the  present,  had  been  put  to 
them?  Surely  not  that  they  intended,  by  reciting  in  the  pre- 
amble the  particular  mischief  that  produced  the  law,  to  qualify 
and  restrain  the  general  and  comprehensive  expressions  in  the 
body  of  the  act,  and  exclude  cases  generically  the  same  in  their 
nature  and  consequences^  merely  because  they  happened  not 
to  be  specifically  enumerated,  or  were  not  then  in  existence. 

In  Bole  V.  Horton,  Yaugh.  373,  it  is  laid  down  that  where  the 
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words  of  a  law  do  not  extend  to  an  inoouyenience  rarely  happen- 
ing, and  do  to  those  which  often  happen,  it  is  good  reason  not  to 
strain  the  words  further  than  they  reach;  but  it  is  no  reason,  if 
the  words  do  enough  extend  to  an  inconvenience  seldom  happen- 
ing, that  they  should  be  restrained,  because  it  happened  not 
more  frequently:  19  Yin.  tit.  Statutes,  E.  6,  pi.  69,  70.  This 
last  is  precisely  in  point.  Nothing  can  be  more  extensive  than 
the  words  of  the  act  of  assembly.  All  lotteries  whatever, 
whether  public  or  private,  are  declared  common  nuisances,  and 
penalties  are  imposed  on  any  person  who  shall  set  up  **  any 
lottery,  play  or  device,  by  dice,  lots,  cards,  balls,  tickets,  num- 
bers or  figures,  or  in  any  other  manner  or  way  whatsoever." 
Now,  what  was  the  mischief  intended  to  be  remedied?  The 
preamble  recites,  that  many  mischievous  and  unlawful  games, 
called  lotteries,  had  been  set  up  in  the  province,  tending  to  the 
corruption  of  youth,  and  the  ruin  and  impoverishment  of  poor 
families;  this  law  was  not  made  for  the  exclusive  protection  of 
minors  and  poor  families;  it  was  made  to  prevent  the  introduc- 
tion of  vice,  idleness  and  immorality,  in  whatever  shape  they 
might  flow  from  this  contaminating  source.  It  is  of  no  consider- 
ation that  the  price  of  tickets  was  so  high,  that  all  but  people 
of  wealth  above  mediocrity  were  precluded  fro^n  adventuring. 
We  know  from  experience,  that  when  a  spirit  of  speculation,  or 
desire  of  inordinate  gain,  infects  the  rich,  it  terminates  in  scenes 
of  ruin  and  devastation,  as  wide  spread  and  deplorable  in  their 
consequences  of  misery  and  want,  in  the  domestic  relations  of 
life,  as  if  it  had  been  confined  to  those  who  had  comparatively 
little  to  lose.  Then,  is  not  a  lottery  of  this  sort  within  the  mis- 
chief intended  to  be  prevented;  and  if  it  also  be  within  the 
letter,  on  what  principle  can  we  say  the  act  does  not  extend  to 
it?  We  are  bound  to  extend  it  to  every  case  within  the  letter, 
which  we  can  suppose,  would,  if  foreseen,  have  been  specially 
provided  for;  and  will  anyone  say  the  legislature,  if  it  had  fore- 
seen the  existence  of  these  land  lotteries,  would  have  excepted 
them  from  the  operation  of  the  general  provisions  of  the  act. 
The  preamble  will  not  always  serve  as  a  guide  to  the  construc- 
tion of  the  piuriew,  much  less  control  it:  Barker  v.  Reading,  1 
Jones,  163;  Palm.  485;  The  King  v.  Athos,  8  Mod.  144.  The 
true  rule  seems  to  be,  that  where  the  not  restraining  the  gene- 
rality of  the  enacting  clause  will  be  attended  with  an  incon- 
venience or  particular  mischief,  it  shall  be  restrained  by  the 
preamble,  otherwise  not;  RyaU  v.  Bowles,  1  Yes.  365.  No  in- 
convenience or  mischief  can  arise  by  declaring  this  transaction 
ijc  dbo.  tol.  yra—u 
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unlawful .  It  is  said  that  the  lots  of  many  towns  in  the  state  ha^e 
been  disposed  of  in  this  manner,  and  that  the  security  of  many 
titles  would  be  disturbed  if  the  legality  of  the  original  transac- 
tion should  called  in  question.  But  how  a  contract  executed 
by  a  conveyance,  and  not  fraudulent  as  to  third  persons,  could 
be  impeached  on  this  ground,  I  am  at  a  loss  to  discover. 

The  construction  of  English  statutes  before  our  revolution, 
and  in  pari  materia  with  our  acts  of  assembly,  although  not  con- 
clusive, is  yet  entitled  to  great  weight  in  doubtful  cases  under 
the  latter.  The  10  and  11  William  IH.,  c.  17,  is  substantially 
the  same  as  our  act  of  1729,  the  preamble  of  which  is  narrower 
than  that  of  the  act  of  1762,  now  in  force.  The  8  Oeorge  I,  c. 
2,  sec.  89,  was  not  founded  on  a  supposition  that  sales  of  houses 
or  lands  by  way  of  lotteiy,  were  not  within  the  purview  of  the 
10  and  11  William  m.  The  preamble  to  that  section  declares 
that  former  prohibitions  had  been  evaded,  and  the  enacting 
clause  increases  the  penalty,  two  thirds  of  which  is  given  to  the 
informer  to  encourage  prosecutions  for  this  offense.  The  infer- 
ence attempted  by  the  counsel  therefore  fails.  The  preamble  of 
the  10  and  11  William  m.,  states  the  grievance  to  be,  that 
children  and  servants  were  defrauded;  yet  the  purview,  accord- 
ing to  legislative  interpretation,  was  not  narrowed  to  exdude 
lotteries  of  the  same  character  of  that  under  consideration. 

To  prove  the  contemporaneous  exposition  of  this  act,  the  lot- 
tery for  the  sale  of  lands  proposed  by  the  proprietary  in  1735, 
whilst  the  act  of  1729  was  in  force,  and  the  dravring  for  prefer- 
ence of  location  under  the  application  system  in  1769,  are  men- 
tioned. The  last  was  anything  but  a  lottery.  The  proprietary 
received  nothing  for  tickets;  the  seven  shillings  paid  on  each 
went  to  the  officers  of  the  land-office  to  defray  the  expenses; 
and  no  interest  vested  on  the  drawing,  but  only  on  the  issuing 
of  the  location,  which  the  proprietary  might  have,  withheld  if 
he  had  thought  proper.  It  was  to  ascertain  whose  pretensions 
should  yield,  where  there  was  more  than  one  application  to  be- 
come the  purchaser  of  a  particular  spot,  that  the  decision  by  lot 
was  had  recourse  to,  and  nothing  else  was  decided  by  it.  The 
scheme  of  1735  was,  however,  strictly  a  lottery.  But  the  pro- 
prietary was  in  that  capacity  a  quasi  sovereign,  being  the  execu- 
tive of  the  colonial  government,  and  it  is  not  very  clear  that  an 
act  of  assembly  would  extend  to  him  unless  he  were  particularly 
named.  Would  the  statute  of  limitations,  had  it  then 
have  run  against  him  ?  He  had  a  right  under  the  charter  to 
pose  of  his  land,  which  the  legislature  could  not  take  away,  and 
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ivhether  thej  could  modify  it  is  a  matter  not  free  from  doabt; 
at  all  events  these  considerations  might  readily  induce  him  to 
^suppose,  and  the  people  to  acquiesce  in  it,  that  he  was,  for  per- 
4Eional  reasons,  exempted  from  the  provisions  of  the  act  of  1729. 
I  am  also  of  the  opinion  that  the  twent j-seventh  section  of  the 
Act  of  second  of  April,  1811^  to  incorporate  the  Union  Canal  Com- 
pany, comprehends  this  case.  It  prohibits  the  sale  of  all  tickets 
in  lotteries  not  authorized  by  law.  The  object  of  the  legislature 
"was  to  direct  the  spirit  of  speculation  that  existed  toward  the 
lottery  which  that  company  was  authorized  to  make,  to  aid  in 
the  undertaking  in  which  they  were  engaged,  and  to  suppress 
•every  other  lottery.  This  view  would  be  defeated  if  projects  of 
this  sort,  so  flattering  to  the  cupidity  of  adventurers,  were  per- 
mitted to  be  brought  in  competition  by  individuals.  I  therefore 
•concur  in  opinion  that  the  judgment  be  reversed. 

DuNOAN,  J. ,  also  delivered  an  opinion  in  favor  of  reversing  the 
judgment. 

Judgment  reversed. 

AcnoNB  ON  IixsoAL  OoNTSACTS.— Th«  cotut  lay,  in  Thame  ▼.  Tra/velenf 
Ins,  Co,,  80  Pa.  St.  15:  "It  has  often  been  held  that  an  action  founded  on  a 
transaction  prohibited  by  statute  cannot  be  maintained,  although  a  penalty 
be  imposed  for  violating  the  law,  and  it  be  not  expressly  declared  that  the 
4Hmtract  be  void:  MUeheU  v.  iS^it^  1  Binn.  118  [2  Am.  Bea  417];  Seidm^ 
henier  v.  Charles,  4  Serg.  &  Bawle,  151;  Swan  v.  ScoU,  11  Id.  155;  Columbia 
Bridge  Co.  v.  Haldeman,  7  Watts  &  Serg.  233;  Thomas  v.  Brady,  10  Pa.  St 
164;  SwU  V.  Duffy,  2  Harris,  20;  HoU  v.  Oreen,  73  Pa.  St.  198.''  The  same 
doctrine  is  fully  affirmed  in  Woods  v.  Armstrong,  54  Ala.  150;  S.  C,  25  Am. 
Rep.  671,  where  it  is  held,  if  a  statute  pronounces  a  penalty  for  an  act^  a 
contract  founded  on  such  act  is  void,  although  the  statute  does  not  in  terms 
pronounce  it  void,  nor  expressly  prohibit  it.  And  such  a  contract  is  not 
xnade  valid  by  a  subsequent  repeal  of  the  statute. 

The  English  decisions  are  fully  in  accord  with  these  principles.  In  Dmry 
V.  D^onUUne,  1  Taunt.  136,  Lord  Mansfield  says:  "If  any  act  is  forbidden 
nnder  a  penalty,  a  contract  to  do  it  is  now  held  void."  An  action  was 
brought  for  the  value  of  bricks  smaller  than  the  dimensions  laid  down  in  the 
«tatnte^  which  simply  affixed  a  penalty  for  a  violation.  Lord  Ellenborough 
«aid:  "The  first  section  of  this  statute  absolutely  forbids  such  bricks  to  be 
made  for  sale.  Therefore  the  plaintiff,  in  making  the  bricks  in  question,  was 
.guilty  of  an  absolute  breach  of  the  law,  and  he  shall  not  be  permitted  to 
fni^iT^f^in  an  action  for  their  value:  Law  v.  Hodgson,  2  Campb.  147.  In 
Brown  v.  Duncan,  10  B.  k  C.  93,  an  action  was  brought  on  a  guaranty  for 
sales  of  liquor,  distilled  without  a  license  under  a  statute  which  affixed  a  pen- 
alty. It  was  held  that  these  being  mere  revenue  regulations,  a  breach  did 
not  render  the  trade  so  illegal  as  to  prevent  a  recovery  for  sales.  The  case 
was  distinguished  from  the  brick  case  on  the  ground  that  this  statute  was  de- 
signed only  for  the  protection  of  the  revenue,  while  that  was  to  protect  the 
public     But  in  Cope  v.  Rowlands,  2  M.  &  W.  157»  this  distinction  was  disre- 
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gwdedy  the  court  ■aying  that  it  ooald  make  no  di£Eerenoe  in  point  of  Um, 
whether  the  statnte  which  ham  made  the  act  illegal,  had  in  Tiew  the  protec- 
tion of  the  revenne  or  any  other  object.  See  LUUt  ▼.  PooU,  9  B.  ft  Ad.  192, 
where  the  doctrine  waa  applied  to  the  aale  of  coala»  the  meaaore  of  which 
not  certified  according  to  law;  Tyion  ▼.  Thomas^  M'C.  ft  T.  119,  in  refc 
to  com  sold;  Benaky  v.  BignM,  5  Bw  ft  Aid.  330,  in  an  action  by  a  printer 
for  work  on  which  he  failed  to  print  hia  name  according  to  atatatei  In  ffoua* 
toun  V.  MilU,  1 M.  ft  Bob.  326^  it  waa  held  that  a  newapaper  proprietor  can* 
not  recover  for  non-performance  of  a  contract  of  printing  audh  newapaper, 
before  filing  the  aflUavit  in  pniaoance  of  a  atatate  which  in  tecma  prohibitB  the 
printing  without  anch  filing. 

Our  own  deciaiona  also  folly  maintain  thia  doetrixie.  Thna  in  PmmmffUm 
▼.  Toumaendf  7  Wend.  276,  a  atatatemade  it  nnlawfnl  for  any  nnanthorind 
peraon  to  carry  on  hanking,  althoogh  it  did  not  declare  the  aeooritiea 
yet  it  waa  held  that  a  check  diacotmted  in  yiolation  of  it  gave  no 
of  action.  In  Or\filh  ▼.  Wellt,  3  Denio^  226^  it  waa  held  an  action  conid  not 
be  maintained  for  liqnor  aold  by  a  peraon  withont  a  licenae,  although  the  act 
did  not  prohibit  anch  aale,  nor  dedare  it  ill^gel,  bat  inflicted  a  penalty  lor 
ita  violation.  That  an  act  in  violation  of  the  revenne  lawa  aimply  may  give 
riae  to  a  canae  of  action,  waa  acknowledged  in  Ferdom  v.  CmnHrngkam^  20 
How.  Pr.  154. 

It  waa  held  in  Bamk  f^  CT.  8.  v.  Oiosim,  2  Peteia,  627,  mder  a  atatote  for- 
bidding the  taking  of  more  than  a  certain  rate  of  intereat^  bat  not  dedaaqg 
aeoaritiea  reaerving  a  greater  rate  void,  that  anoh  aeoaritiea  ware  void  on 
general  principlea. 

The  rule  of  law  ia  of  nniveraal  operation,  that  none  ahall,  by  the  aid  d  a 
coart  of  jastice^  obtain  the  frnita  of  an  illegal  contract:  RmamXi  v.  Dt  Oramd, 
15  Maaa.  35.  Inatancea  of  the  application  of  the  doctrine  appear  where  a 
contract  waa  held  void,  the  conaideration  being  oertain  biUa  prohibited  by 
atatate:  Maduon  v.  /im.  Co.,  2  Ind.  488.  In  the  caae  of  a  oaorioaa  oontraot, 
although  not  declared  void  by  the  atatate;  in  the  caae  of  a  mortgage  for 
Uquora  illegally  aold:  EUaworih  v.  MUcheU^  31  Me.  247;  in  the  caae  of  a  con- 
tract concerning  lottery  ticketa:  Roby  v.  Weat^  4  K.  H.  285;  in  the  caae  d  a 
note  for  dder  illegally  aold:  Nowaa  v.  Pope^  15  Allan,  87;  in  the  aale  of  the 
office  of  deputy  aheriff:  Carlton  v.  WhUeher,  6  K.  fi.  196;  in  the  aale  of  hay 
not  legally  branded:  BmckeU  v.  Hayt,  29  K.  H.  264;  a  contract  in  reatraint 
of  bidding:  Hole  v.  Henderson,  4  Humph.  199;  in  an  action  for  wi^ea  by  an 
unlioenaed  ateamboat  engineer:  Deady,  72;  in  an  agreement  for  carriage  of 
liquon:  TerrUC  v.  BarUeU,  21  Vt.  184. 

If  there  be  no  prohibition  ol  an  act,  but  a  aimple  penalty  affixed;  and  if  it 
be  not  contra  bonos  mores,  a  contract  founded  on  it  haa  been  held  valid: 
Solomon  v.  Dreachler,  4  Minn.  278.  So  unlioenaed  dealinga  in  biUa  of  ex- 
change, not  being  ezpreaaly  prohibited,  although  puniahaUe,  oontraeta  for 
their  aale  and  purchaae  are  legal:  lAndeey  v.  Butltorford,  17  B.  Mon.  2UL 
And  under  a  statute  merely  prescribing  that  a  cord  of  wood  ahall  be  of  oer> 
tain  dimensiona,  a  contract  for  the  aale  of  wood  leaa  than  a  certain  length  ia 
not  void:  Coombe  v.  Emery,  14  Me.  404. 

The  public  benefit  ia  particularly  in  view,  and  not  ao  much  an  individual 
advantage  when  a  contract  ia  declared  void,  founded  on  an  act  aubject  to  a 
penalty:  Bibb  v.  MUler,  11  Buah,  309;  SooUen  v.  Siaie^  51  Ind.  52.  So, 
where  a  law  provided  that  eight  houra  should  be  a  lawful  day'a  woric;  and 
that  a  stipulation  to  that  effect  ahould  be  inserted  in  all  public  oontraeta,  an 
onuaaioB  to  inaert  thia  proviaion  in  a  puUic  contract  waa  held  not  to  vitiate 
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i^  the  statate  not  declaring  that  the  ominion  should  have  saoh  efieot:  Bath 
<06ifc  Y.  Ooodrkh,  47  GaL  60a 

Where  a  oontraetin  violation  of  a  statate  is  Toid,  the  repeal  of  the  statate 
does  not  render  it  valid:  Banchor  v.  Manuel,  47  Me.  58;  JftUne  v.  ffuber,  8 
McLean,  212;  Woods  v.  Jmuirong,  64  Ala.  450;  GilUland  v.  PhiUipg,  1  a  a 
152.  Bat  it  is  otherwise  if  the  contract  is  not  immoral:  Central  Bank  v. 
A^pifv iStoM Co.,  86 Barb.  23;  CwriuY.  LeaoiU,  15N.  T.  85. 


Brown  v.  Furer, 

[4  BMBOMUIT  t  B4WLB,  31S.] 

tmaAsnt  Chabobd  on  Lahd,  Aotiom  roB.->No  joint  action  can  be  maintained 
against  a  devisee  and  terre-tenants  of  land,  to  recover  a  legacy  charged 
thereon,  without  an  express  promise  to  pay  it. 

Bbbob  to  the  common  pleas.    The  opinion  states  the  case. 

Elder  and  Hopkins,  for  the  plaintiff  in  error. 

Godwin  and  Duncan^  for  the  defendant  in  error. 

By  Court,  Tilohman,  C.  J.  Daniel  Brown,  deceased,  devised 
a  tract  of  land  of  which  he  died  seised  to  his  son,  John  Brown, 
one  of  the  defendants,  in  fee,  charged  with  a  legacy  of  one  hun- 
dred pounds  bequeathed  by  the  testator  to  his  wife  Agnes,  who 
died  without  having  received  the  said  legacy,  having  made  her 
last  will  and  testament,  and  constituted  Agnes  Furer,  the 
plaintiff,  the  executrix  thereof.  John  Brown,  after  the  death  of 
his  father,  Daniel,  entered  into  the  land  devised  to  him,  and 
eonveyed  the  same  to  Peter  Ebersole,  deceased.  Peter  Eber- 
eole  died  seised  of  the  said  land,  leaving  Elizabeth  Ebersole 
(married  to  Michael  Cassel,  one  of  the  defendants),  John  Eber- 
sole, Christina  Ebersole  (married  to  one  John  Smith,  another 
of  the  defendants),  Barbara  Ebersole  and  Catherine  Ebersole, 
his  children  and  heirs,  and  Barbara  Ebersole,  his  widow,  all  of 
whom,  after  the  death  of  the  said  Peter  Ebersole,  entered  into 
the  said  tract  of  land  and  became  seised  thereof.  This  action 
was  brought  for  the  recovery  of  the  said  legacy  of  one  hundred 
pounds  by  Agnes  Furer,  the  executrix  and  residuary  legatee  of 
Agnes  Brown,  against  John  Brown,  the  devisee  of  the  said  land, 
and  the  widow  and  children  of  Peter  Ebersole,  who  purchased 
it  of  the  said  John  Brown,  in  the  court  of  common  pleas  of  Dau- 
phin county,  and  judgment  was  rendered  for  the  plaintiff 
against  all  the  defendants  jointly.  This  judgment  may  be  ex- 
ecuted not  only  on  the  land  charged  with  the  legacy,  but  oper- 
ates equally  and  personally  on  all  the  defendants.  Their  prop- 
erty of  every  kind  may  be  levied  on;  their  bodies  may  be 
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imprisoned.  It  violates  the  principles  of  law  and  eqnitj* 
Neither  John  Brown,  the  devisee,  nor  any  of  the  other  defend- 
ants ever  made  a  promise  to  pay  the  legacy.  There  is  no  rea* 
son,  therefor,  why  they  should  be  personally  liable  to  the  pay- 
ment The  land  is  the  fund  to  be  looked  to,  in  whatever  hands- 
it  may  be.  A  legacy  charged  on  land  is  a  good  consideration 
to  support  an  assumption  to  pay  it  by  the  devisee  or  terre-ten- 
ant. But  where  there  is  no  express  assumption,  there  is  no- 
personal  obligation  to  pay.  This  distinction  was  taken  in  Liv- 
ingston V.  Livingston^  8  Johns.  189,  and  Beeckery.  Beecher,  7  Id. 
99[5  Am.  Dec.  246.] 

But  suppose  there  is  no  assmnption,  how  is  the  legatee  to 
recover?  In  those  states  which  have  courts  of  chancezy  there 
is  no  difficulty.  On  a  bill  filed  by  the  legatee,  there  will  be  a 
decree  for  the  sale  of  the  land.  But  we  have  no  court  of  chan- 
cery. It  is  necessary,  therefore,  that  remedy  should  be  had  in 
the  courts  of  common  law.  There  was  a  period  when  in  Eng- 
land legacies  were  recovered  in  the  common  law  courts.  During- 
the  time  of  the  commonwealth,  the  ecclesiastical  courts  were- 
abolished,  and  chancery  had  not  then  taken  jurisdiction  in 
cases  of  legacy.  I  believe  Lord  Nottingham  was  the  first  chan- 
cellor who  assumed  that  jurisdiction.  To  prevent  a  failure  of 
justice,  therefore,  the  common  law  courts  permitted  suits  for 
the  recovery  of  legacies.  This  appears  in  the  case  of  IRcholscm 
V.  Shirman,  1  Sid.  45,  and  T.  Baym.  23.  Lord  Holt,  indeed,  ia 
reported  to  have  said,  in  the  case  of  Ewer  v.  Jones,  2  Ld.  Baym. 
987,  that  a  legatee  might  maintain  an  action  of  debt  against  the- 
terre-tenant,  for  a  legacy  charged  on  land.  But  we  have  no 
record  of  any  judgment  at  'common  law  for  a  legacy  since  the 
time  of  the  commonwealth.  It  sufficiently  appears,  however,, 
that  the  English  courts  of  common  law  have  in  cases  of  neces- 
sity taken  jurisdiction  in  matters  of  legacy.  And  upon  the 
same  principle,  our  courts  ought  to  assume  the  same  jurisdic- 
tion. Where  there  is  a  right  we  must  not  suffer  it  to  be  said 
that  there  is  no  remedy. 

Now,  the  remedy,  where  there  is  no  express  promise  to  pay,, 
should  be  against  the  fund  which  the  testator  has  designated; 
this  is  agreeable  to  reason  and  justice.  The  only  question  then 
is,  against  whom  shall  the  action  be  brought?  This  case  does 
not  fall  within  the  provisions  of  our  act  for  the  recovery  of  leg- 
acies. In  order  to  do  complete  justice,  it  would  seem  right 
that  the  terre-tenants  should  be  called  on,  because  they  have 
the  immediate  interest  in  the  land.    There  is  great  reason.,  also. 
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for  inoluding  the  executor  in  the  action,  because,  by  our  law, 
iJl  the  lands  are  liable  to  the  payment  of  the  testator's  debts, 
and  may  be  taken  in  execution  on  a  judgment  against  the  exec- 
utor. It  is  proper,  therefore,  to  a£ford  the  executor- an  oppor- 
tunity of  showing  that  the  land  is  not  more  than  su£Gicient  to 
disohaige  the  debts,  in  which  case  the  legacy  must  fall. 

One  of  the  plaintiff's  ooansel  cited  a  precedent  from  a  man- 
uscript book  of  entries  of  the  late  Judge  Yeates,  of  a  declara- 
tion in  debt  for  the  recovery  of  a  legacy  charged  on  land, 
against  the  executors  and  terre-tenants,  in  the  case  of  PaUon  ▼. 
McCawley,  in  the  year  1782,  in  Lancaster  county.  This  decla- 
ration appears  to  have  been  drawn  by  Mr.  Edward  Burd,  the 
late  prothonotaiy  of  this  court,  who,  I  know,  had  access  to  the 
book  of  precedents  of  the  late  C.  J.  Shippen.  Mr.  Shippen  had 
been  long  prothonotaiy  of  this  court,  and  had  copied  the  pre- 
cedents in  the  book  of  his  father-in-law.  Tench  Francis,  who, 
about  the  middle  of  the  last  century,  was  the  attorney-general 
of  Pennsylvania;  .so  that  we  have  great  reason  to  suppose  this 
form  of  action  may  have  been  devised  in  early  times.  I  know 
of  no  other  form  better  calculated  to  do  justice,  always  remem- 
bering that  judgment  is  to  be  entered  so  as  to  charge  the  land, 
and  not  the  persons  of  the  defendants.  Without  absolutely 
committing  myself,  therefore,  on  the  opinion  now  thrown  out 
as  to  the  form  of  action,  I  may  say  that  according  to  my  pres- 
ent ideas,  the  proper  parties  to  be  made  defendants  are  the  ex- 
ecutor and  terre-tenants.  But  I  am  clearly  of  opinion  that 
judgment  rendered  in  this  action  was  erroneous,  and  should  be 
reversed. 

Judgment  reversed. 

It  was  held  in  Lobaeh's  ecMe,  6  Watts,  167,  foUowing  Butian  v.  iTiMton,  2 
Yeates^  61  [1  Am.  Deo.  283],  and  Glen  v.  Fuher,  6  Johns.  Gh.  34,  that  the 
aooeptanoe  of  a  deviM  of  land  ohaiged  with  the  payment  of  a  legacy  cieatea 
a  personal  liability  for  its  payment  on  the  part  of  the  devisee;  and  Kennedy, 
J.,  delivering  the  opinion  of  the  court,  carefully  limits  the  authority  of  the 
principal  case  to  the  precise  point  decided.  He  says:  ''The  doctrine  above 
advanced  does  not,  I  admit*  coincide  altogether  with  everything  laid  down 
on  the  same  subject  in  Brcwn  v.  Furer,  4  Serg.  &  Bawle,  216;  Cfatue  v.  WUey, 
Id.  621,  and  Moore  v.  Beta,  13  Id.  436.  In  the  first  of  theee  cases,  the  ques- 
tion decided  was  not  whether  a  personal  action  would  lie  against  the  devisee 
of  the  land  for  the  money  charged  thereon,  after  having  taken  possession  of 
the  land,  but  whether  a  personal  action  could  be  maintained  jointly  against 
I'i™,  and  those  to  whom  he  aliened  the  land  afterwards.  And  it  was  held 
that  it  could  not.  This  may  be  right;  for,  independent  of  the  reason  that 
no  joint  promise  by  them  was  proved,  and  that  there  was  no  ground  for 
implying  any  such,  without  one  or  other  of  which  the  action  could  not  have 
been  sustained  against  them  jointly,  there  does  not  appear  to  be  any  striking 
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reaaon,  nor  yet  any  principle  of  analogy  in  the  law,  by  which  the  alionno 
cmght  to  be  rendered  personally  responsible  by  his  having  beooms  simply  a 
porohaser  of  the  land  from  the  deriseOt  withoat  any  express  promise  on  his 
part  to  pay  the  money  charged  thereon.  He  thereby  becomes  nowise  con- 
nected with,  or  otherwise  responsible  for,  the  payment  of  it»  than  he  would 
be  for  any  other  species  of  inonmbrance^  created  prior  to  his  purchase;  as  for 
instance,  for  a  mortgsge,  judgment  or  tiie  like.  *  *  *  It  is,  however, 
intimated  very  distinctly  in  these  oases  that  an  action  against  the  person  ef 
the  devisee  of  the  land  will  not  lie  for  the  recovery  of  the  legacy  onleas  he 
has  expressly  promised  to  pay  it;  and  it  is  said  that  the  action,  though  in 
debt,  is  to  be  regarded  as  a  proceeding  in  rem^  wherein  the  judgment  for  the 
plaintiff  most  be  de  terris,"  The  learned  judge  then  proMeds  to  show  the 
vnsoimdness  of  this  dictum.  In  Coane  v.  ParmeiUier,  10  Fa.  Si  72;  Gib- 
son, G.  J.,  says  that  Lobach*s  eaae  settles  the  question  that  *'an  aooepfeanoe 
of  land  charged  with  money  creates  an  implied  pronuse  to  pay  it." 

The  distinction  here  drawn  seems  to  be  sound.  Where  land  is  devised 
charged  with  a  legacy,  the  payment  of  the  legacy  is  obviously  a  part  of  the 
consideration  of  the  testator's  bounty,  and  the  devisee  should  be  held  to  a 
strict  performance  of  the  condition.  If  he  will  not  pay  the  legacy,  he  is  not  to 
have  the  land;  and  if  he  takes  the  land,  he  thereby  impliedly  promises  to  pay 
the  legacy.  But  where  he  conveys  the  land  subject  to  the  change^  the  penonal 
obligation  is  still  his,  and  his  vendee  is  liable  only  in  respect  to  the  land,  as 
in  the  case  of  a  sale  of  land  under  mortgage,  in  accordance  with  the  doctrine 
•f  Cumberland  v.  Codrington,  ante,  492. 

Speaking  of  the  remedy  suggested  by  Tilghman,  G.  J.  for  the  recoveiy  of 
legacies  charged  on  land,  the  court  say  in  Sheaffe/'e  Appeal,  8  Pa.  St.  43; 
*<  Prior  to  the  making  of  this  statute  (of  twenty-fourth  of  Februacy,  1834) 
our  common  law  courts,  in  the  absence  of  a  chancery  jurisdiction,  had  been 
driven  of  necessity  to  deviBe  a  form  of  action  for  the  recovery  of  legacies 
ohazged  on  land.  The  result  was  the  cumbrous  remedy  pointed  out  in  Brown 
T.  Furer,  4  Setg.  &  Bawle,  and  Cfauae  v.  Wiieif,  Id.  509L  Every  day's  prac- 
tice proved  this  to  be  so  inconvenient  and  inadequate  that  it  was  slways 
viewed  with  disfavor,  and  resorted  to  with  reluctance;  this  inconvenience  is 
not  felt  in  those  states  that  have  courts  of  chancery,  which  take  cognizance 
of  every  case  of  testamentary  charge  on  land,  and  afford  a  remedy  common* 
snrate  with  the  exigency  of  each  case.  This  consideration  produced  the  fifty- 
ninth  and  succeeding  sections  of  the  act  of  1834^  by  which  the  orphan's  court 
of  each  county  was  endowed  with  power  to  adjudicate  in  cases  of  legacies 
charged  upon  and  payable  out  of  lands  upon  the  application  of  the  legatee  by 
bill  or  petition,  and  to  proceed  according  to  equity  to  make  such  a  decree 
:touching  the  payment  of  the  legacies  out  of  the  real  estate  as  may  be  equit- 
;able  and  just."  This  remedy  in  the  orphan's  court»  under  the  act  of  1834,  is 
iStillin  use:  PoeOdhvxMe  Appeal,  68  Pft.  St.  477. 


Lb  Fevrb  v.  Le  Fevbe. 

[4  BBBOBAirr  &  RawxiB,  341.] 

Pabol  Lioimbi  to  DnrEBT  WATxn-oointSB. — ^After  the  execution  of  a  deed 
conveying  a  tract  of  land,  together  with  the  right  to  a  water-course,  slong 
a  route  described  by  courses  and  distances  through  adjacent  lands  of  the 
grantor,  parol  evidence  is  admissible  to  prove  a  subsequent  executed 
agreemsnt  ^i«M*g»«g  the  route  of  such  water-course. 
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Ebbob  to  the  common  pleas  to  reyerse  a  jadgment  obtained 
in  aif  action  of  trespass  vi  el  armia,  broaght  by  the  phuntiff  in 
«rror  against  the  defendants  for  cutting  and  destroying  a  con- 
•dnit  pipe,  used  to  supply  the  phunti£f 's  tan-yard  with  water  to 
which  the  defendants  pleaded  not  guilty  and  justification.  It 
appeared  that  on  the  twelfth  of  October,  1798,  Joseph  Le  Feyre, 
one  of  the  defendants,  conveyed  to  Adam  Le  Feyre  an  acre  and 
a  half  of  land  for  a  tan-yard,  with  a  right  to  conduct  water 
thereto,  through  other  lands  of  the  grantor  along  a  route  de- 
scribed by  courses  and  distances.  By  a  similar  deed  Adam  Le- 
Fevre  conveyed  to  one  Aspenshade,  June  23, 1796,  and  Aspen- 
shade,  on  the  thirtieth  of  liarch,  1811,  conveyed  to  Daniel  Le- 
Fevre,  the  plaintiff.  The  plaintiff  offered  to  prove,  by  parol,  an 
agreement  between  Joseph  LeFevre  and  Aspenshade,  changing 
the  water-course  from  the  route  marked  out  by  the  deed  to  an- 
other more  convenient  for  the  parties,  that  such  agreement  was 
fully  executed,  and  that  the  water  was  conducted  along  the  new 
route  for  six  or  seven  years  before  the  conveyance  from  Aspen- 
shade to  the  plaintiff,  and  afterwards  until  the  pipes  were  dug 
up  by  the  defendants,  which  was  the  trespass  complained  of. 
The  defendants  objected  to  this  evidence,  and  it  was  excluded 
by  the  court,  and  judgment  rendered  for  the  defendants. 
"Whereupon  the  plaintiff  tendered  his  bill  of  exceptions  and 
brought  this  writ  of  error. 

Jenkins  and  Hopicma,  for  the  plaintiff  in  error. 

Bogers,  for  the  defendants. 

By  Court,  Dukoan ,  J.  The  rejection  of  the  evidence  is  en- 
deavored to  be  supported  on  two  grounds:  1.  That  this  right  of 
water,  etc.,  was  incorporeal,  and  could  pass  only  by  deed; 
2.  That  the  evidence  offered  was  in  direct  contradiction  to  the 
deed. 

1.  From  the  view  in  which  I  have  considered  this  evidence,  it 
is  unnecessaiy  to  decide,  whether  this  right  is  corporeal  or  incor- 
poreal. Whatever  it  was,  the  first  route,  etc.,  conveying  the 
water,  is  granted  by  the  deed.  One  thing  is  very  certoin,  it  is 
such  right  as  is  tangible;  its  existence  is  not  merely  in  idea  or 
abstracted  contemplation,  but  a  substance  which  may  be  always 
seen;  always  handled;  it  is  an  exclusive  right  to  the  occupation 
of  the  route  granted.  Licorporeal  things  are  in  their  nature 
invisible,  quare  nequi  tangi,  necrideri  possunl,  and  for  these  eject- 
ment will  not  lie:  Bunn.  Ej.  36.  But  an  ejectment  will  lie 
on  a  right  reserved  in  a  deed,  of  erecting  or  building  a  dam  on 
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the  bank  of  a  creek,  at  the  place  specified:  Jackson  ▼.  Bujd^  ^ 
Johns.  299.  Wherever  a  right  of  entry  exists,  and  the  iiftereat 
is  tangible,  so  that  possession  can  be  delivered,  an  ejectmeni 
will  lie. 

An  ejectment  would  lie  here,  but  an  ejectment  will  not  lie  for 
a  mere  incorporeal  hereditament:  Black  y.  Hepburn^  2  Yeatee, 
831.  The  court  say  incorporeal  things  are  in  their  nature  inTis- 
ible;  not  capable  of  being  delivered  in  execution;  not  suscepti- 
ble of  actual  possession.  I  own  the  inclination  of  my  mind  is, 
that  an  interest  in  the  soil  at  the  given  place  passed,  not  only 
for  laying  the  pipes,  but  for  occupying  and  possessing  exclu- 
sively the  spot  designated  by  the  grant.  But  if  this  was  a 
mere  incorporeal  right,  the  subject  only  of  a  grant  by  deed,  and 
not  by  lively  and  seisin,  still  the  evidence  would  be  admissible; 
not  to  pass  absolutely  the  soil  by  parol  i^greement,  but  such  an 
executed  contract,  as  that,  on  the  ground  of  fraud,  chanoeiy 
would  direct  a  specific  execution,  or  restrain  the  defendant  from 
disturbing  this  right. 

Wherever  a  court  of  equity  would  direct  a  oonveyanoe,  or 
enjoin  a  party  from  prosecuting  his  legal  right  on  account  of  an 
existing  equity  against  the  existence  of  the  legal  right,  or  of  a 
fraud  committed  on  the  party,  our  laws  will,  by  considering  the 
act  to  be  done,  which  in  equity  ought  to  be  done,  grant  as  ade- 
quate relief  as  a  court  of  chancery  could,  by  forbidding  the 
party  to  recover  a  right  which  in  equity  he  is  considered  as  hav- 
ing relinquished. 

The  decisions  of  the  courts  of  equity  on  the  statute  of  firmuda 
and  perjuries,  proceed  on  the  principle,  not  that  the  right  passes 
by  the  parol  agreement,  but  that  wherever  one  party  has  in  part 
executed  it,  by  payment  of  money,  taking  possession  and  mak- 
ing valuable  improvements,  the  conscience  of  the  other  is  bound 
to  carry  it  into  execution,  and  equity  will  comi>el  him  to  do  it. 
It  cannot  be  questioned  that  the  execution  of  an  agreement,  in 
in  writing,  not  under  seal,  respecting  an  incorporeal  right, 
would  be  decreed  to  be  executed  by  a  deed  under  seal. 

It  would  be  a  fraud  on  Aspenshade,  after  the  change  of  route 
at  the  request  of  Joseph  Le  Fevre,  and  for  his  benefit  and  ad- 
vantage staked  out  by  himself,  and  the  pipes  laid  by  himself,  to 
defeat  the  right  and  the  possession  thus  acquired,  after  the 
expense  to  which  Aspenshade  had  been  put,  and  after  the  long 
acquiescence  in  such  possession.  But  the  fraud  would  be  stiU 
greater  on  the  plaintiff,  a  purchaser  for  a  valuable  consideration, 
with  the  possession  notorious  and  notoriously  enjoyed  for  years. 


May,  1818.]         Le  Feybe  v.  Lb  Fevbe.  G99 

If  Joseph  Le  Feyre  had  brought  a  suit  against  Daniel  Le  Fevre, 
ehancery  would  have  granted  an  injunotion;  if  so,  courts  of 
common  law  would  not  suffer  him  to  take  the  law  into  his 
hand,  and  destroy  the  pipes  which  had  been  laid,  not  only  by 
his  own  aoquiescence,  but  with  his  own  hand,  and  for  his  own 
benefit. 

We  are  not  without  authority,  if  authority  were  required,  to 
establish  so  plain  a  principle  of  justice  and  equity,  for  in  2  Eq. 
Abr.  622,  we  have  the  very  case.  A.  diverted  a  water-course, 
which  put  B.  to  great  expense  in  laying  of  sooths,  etc.,  and  the 
diversion  being  a  nuisance  to  B.,  he  brought  his  action,  and  an 
injunction  was  decreed  on  a  bill  exhibited  for  that  pur]>ose;  it 
being  proved  that  B.  did  see  the  work  when  it  was  carrying  on, 
and  connived  at  it,  without  showing  the  least  disagreement,  but 
rather  the  contrary.  Short  v.  Taylor,  in  Lord  Somer's  time,  was 
cited,  which  was  thus:  Short  built  a  fine  house;  Taylor  began  to 
build  another,  but  laid  part  of  his  foundation  on  Short's  land. 
Short  seeing  this  did  not  forbid  him,  but,  on  the  contrary,  very 
much  encouraged  it,  and  when  the  house  was  built  he  brought 
an  action,  and  Lord  Somers  granted  an  injunction  and  said  it 
was  but  just  and  reasonable;  for,  being  a  nuisance,  every  con- 
tinuance is  a  fresh  nuisance,  and  so  he  would  be  perpetually 
liable  to  actions  which  would  be  hard,  when  he  was  encouraged 
by  the  party  himself.  And  so  was  the  law  laid  down  in  an  action 
for  nuisance,  tried  before  the  present  chief  justice,  at  a  circuit 
court  at  Carlisle,  Arthur  v.  I^e. 

But  this  is  likened,  by  the  counsel  for  the  defendant9  in  error, 
to  a  parol  license,  which  may  be  revoked.  A  parol  license  may 
be  revoked,  but  if  it  has  been  acted  upon,  and  the  party  put  to 
expense,  it  cannot  be  recalled  and  the  party  made  a  vnrong-doer. 

2.  As  to  the  objection  that  this  evidence  was  in  direct  contra- 
diction to  the  deed,  the  evidence  was  not  offered  for  that  pur- 
pose, but  to  show  a  substitution  of  another  spot,  as  being  more 
for  the  mutual  benefit  of  both  parties.  If  this  had  not  been 
carried  into  effect  the  evidence  would  not  have  been  admissible, 
but  where  the  situation  of  the  parties  is  altered,  by  acting  upon 
the  new  agreement,  as  here,  the  evidence  is  proper;  for  a  party 
may  be  admitted  to  prove,  by  parol  evidence,  that  after  signing 
a  written  agreement  the  parties  made  a  verbal  agreement  vary« 
ing  the  former;  provided  their  variations  have  been  acted  upon, 
and  the  original  agreement  can  no  longer  be  enforced  without 
a  fraud  on  one  party. 
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On  evezy  principle  of  law,  jnstioe  and  equity,  this  evidence 
ought  to  have  been  receiyed,  and  the  judgment  must  be  le- 
▼ereed. 

Judgment  reyened. 

The  prineiplo  adopted  as  the  bans  o£  tfait  deoarion,  that  aporiy  it  estopped 
from  denying  or  revoking  a  psrol  lioenae  or  agreement  in  relation  to  an  ease- 
ment npon  land,  after  it  has  been  acted  npon  or  executed,  is  notioed  with 
approval  in  ^eriek  v.  Kern,  14  8eig.  &  B.  267;  Campbell  y.  McCoy,  31  Pis. 
Si  203;  Rmdge  y.  Baher,  57 K.  T.  209;  a  C,  15  Am.  475;  WilmmY.  Chal^ 
food,  15  Ohio,  248.  In  a  yalnablenote  to  Rerkk  y.  Kem,  in  2  Am.  L.  0ml 
376,  the  subject  of  the  revooability  of  sooh  licenses  is  ezfaaustiyely  treated, 
and  the  editors  comment  upon  Le  Fevre  y.  Le  Feere  as  the  earliest  Feooqrl^ 
yaaia  decision  upon  this  point. 


Heok  v.  Shener. 

[4  BrnmoMun  h  RAVxa,  9i».J 

AflBUMFsrr  loa  Sntyiov— DnnarBi.— In  an  action  to  recover  compensation  for 
seryices  as  housekeeper,  and  for  goods  sold  and  deUyered,  eyidenoe  that 
the  plaintiff  fflnbessled,  or  wasted  the  goods  of  her  employer,  is  sdmis- 
siUe  under  the  plea  of  non  aeeumpeit,  thon^  not  by  way  of  set-o£ 

Ebbob  to  the  conmion  pleas  to  reverse  a  judgment  obtained  by 
the  defendant  in  error,  in  an  action  brought  by  her  against 
the  plaintiff  in  error,  for  services  as  housekeeper,  and  for  goods 
sold  and  delivered,  in  which  the  pleas  were  non  ossumpstf,  and 
payment,  with  leave  to  give  special  matter  in  evidence.  At  the 
trial,  the  defendant  below  offered  to  prove  that  while  the  plaint 
iff  was  acting  as  housekeeper,  she,  without  his  knowledge,  gave 
away  articles  belonging  to  him,  and  sent  them  to  her  daughter's 
house,  etc.  The  evidence  was  rejected,  to  which  the  defendant 
excepted,  and  brought  this  writ  of  error,  after  judgment, 
against  him. 

Elder  S  Hopkins,  for  the  plaintiff  in  error. 

Goodwin  S  Fisher,  for  the  defendant  in  error. 

TtLGHiCAN,  O.  J.  It  is  contended  for  the  defendant,  that  the 
evidence  was  proper,  either  by  way  of  set-off,  or  under  the  plea 
of  non  assumpsU,  as  a  defense  against  the  action.  As  a  set-off, 
I  do  not  think  it  was  evidence.  Our  act  of  assembly,  author- 
izing a  set-off,  is  expressed  in  more  extensive  terms  than  the 
British  statute;  but  it  has  been  settled,  that  it  does  not  compre- 
hend matters  of  a  tortious  nature.  This  was  decided  in  the 
case  of  Kachlein  v.  Ealston,  1  Yeates,  671,  reported  under  the 
name  of  Eachlin  v.  MtdhaUan,  2  Dall.  237.    But  whether  the 
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evidence  was  admissible  under  the  plea  of  non  amwmpsU,  is  a 
question  of  considerable  difficulty.  The  courts  have  been 
struck  with  the  inconvenience  of  perplexing  the  jury  with  mat- 
ters of  a  different  nature.  Hence  some  judges  have  been  of 
opinion,  that  when  the  evidence  is  of  such  a  nature,  that  the 
defendant  may  support  an  action  on  it  against  the  plaintiff,  it  is 
best  to  put  him  to  his  action,  and  not  to  suffer  him  to  give  the 
evidence  by  way  of  defense.  Others,  perceiving  the  impolicy 
of  multiplying  suits,  and  the  hardship  of  not  suffering  the  de- 
fendant to  avail  himself  of  matters  arising  out  of  the  very 
transaction  on  which  the  plaintiff  founds  his  suit,  have  been  for 
receiving  the  evidence.  I  am  not  permitted  to  cite  the  adjudica- 
tions in  the  British  courts  since  the  American  revolution,  or  it 
would  be  easy  to  show,  that  the  judges  have  differed  in  opinion, 
and  the  question  is  at  the  present  moment  unsettled.  As  it  was 
likewise  unsettled  at  the  time  of  the  revolution,  we  are  at  lib- 
erty to  decide  it  now  according  to  the  reason  of  the  thing, 
aided  by  the  sentiments  expressed  from  time  to  time  by  our 
own  judges. 

By  the  plea  of  non  assumpeii,  the  defendant  puts  the  plaintiff 
on  proving  his  whole  case,  and  entitles  himself  to  give  in  evidence 
anything  which  shows  that  at  the  time  the  action  v^as  conmienced 
the  plaintiff  had  no  right  to  recover.  Conformably  to  this 
principle,  it  is  said  in  Peake's  Law  of  Ev.  248,  that  "if  the 
plaintiff's  demand  be  compounded  of  skill  and  materials,  and  he 
has  greatly  misconducted  himself,  as  where  an  apothecary  giv- 
ing medicines  on  his  own  judgment,  and  not  under  the  direc- 
tions of  a  physician,  appears  to  have  been  grossly  negligent  or 
ignorant,  this  fact  furnishes  a  defense  on  the  general  issue."  It 
is  evident  that,  upon  the  same  principles,  if  a  physician  sues  me 
for  his  services,  I  may  give  evidence  that  he  has  treated  me  un- 
skillfully,  or  if  a  carpenter  brings  suit  for  work  done  for  me,  I 
may  show  that  it  was  badly  done.  So,  whatever  be  the  nature 
of  the  services  for  which  the  plaintiff  demands  compensation,  I 
may  show  that  those  services  were  ill  performed,  for  by  such 
evidence  I  do  no  more  than  meet  the  plaintiff  on  his  own  alle- 
gation; I  prove  that  he  did  'badly  what  he  ought  to  have  done 
well. 

The  principle  being  settled,  we  have  only  to  apply  it  to  the 
present  case.  The  plaintiff  claimed  compensation  for  services 
as  a  housekeeper.  It  is  the  duty  of  a  housekeeper  to  take  care 
of  the  household  goods.  The  defendant  offered  to  prove  that 
the  plaintiff  did  not  take  care  of  his  goods,  and  to  show  the 
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particular  manner  in  which  she  violated  her  trusty  viz.,  that  she 
8ent  sundry  articles  to  her  daughter's  house,  and  suffered  her  to 
make  use  of  them.  How  is  neglect  of  duty  to  be  shown,  but 
by  showing  the  particular  acts  of  negligence  or  malfeasance? 
It  appears  to  me  that  the  evidence  was  proper,  because  it  went 
to  the  gist  of  the  action.  But  several  cases  were  cited  by  the 
plaintiff  to  show,  that  in  this  court  similar  evidence  had  been 
rejected.  I  will  consider  those  cases.  The  first  was  Kachleinv. 
Eal^on,  mentioned  before.  The  plaintiff  brought  debt  on  a 
bond  given  by  the  defendant  for  the  consideration  of  a  mill  and 
land,  which  he  had  bought  of  the  plaintiff,  and  in  the  contract 
of  sale  the  plaintiff  had  reserved  the  right  of  erecting  a  dam  on 
the  adjoining  land  and  swelling  the  water,  provided  that  no 
injury  was  done  to  the  mill  sold  to  the  defendant.  The  defend- 
ant offered  to  prove  that  the  plaintiff  had  erected  a  dam  which 
injured  his  mill.  The  court  overruled  the  evidence.  The  rea- 
son is  plain,  that  evidence  was  no  denial  of  the  action,  which 
was  debt  on  a  bond;  but  it  was  a  fact  of  a  nature  quite  distinct 
from  the  debt,  and  which,  if  evidence  at  all,  could  only  be  ad- 
mitted as  a  set-off.  As  a  set-off  the  court  did  not  think  proper 
to  admit  it,  being  of  opinion  that  it  was  not  vrithin  the  act  of 
assembly.  They  left  the  defendent,  therefore,  to  his  action  for 
ihe  tort. 

The  next  case  relied  on  by  the  defendant  is  DurUop  v.  Speer, 
3  Binn.  169.  Dunlop  had  a  judgment  against  Speer,  which  he 
assigned  to  certain  persons  in  trust,  to  secure  the  payment  of 
one  thousand  six  hundred  pounds,  lent  by  John  Sheller  to 
Speer.  There  were  articles  of  agreement  between  Sheller  and 
Speer,  by  which  Sheller  covenanted  to  serve  Speer  in  the  ca- 
pacity of  founder  at  his  iron  works.  Sheller  issued  an  execu- 
tion in  the  name  of  Dunlop,  on  the  assigned  judgment,  on 
which  Speer  moved  the  court  to  stay  the  execution,  and  let  him 
into  a  trial,  in  order  to  make  a  set-off  against  the  judgment  for 
•damages  which  he  claimed  under  the  articles  of  agreement,  in 
oonsequence  of  Sheller's  having  neglected  his  duty  as  founder, 
and  seduced  his  servants  from  his  service.  The  court  rejected 
the  evidence;  and  the  main  reason  was,  that  it  appeared  by  the 
articles  of  agreement,  that  it  was  not  intended  to  blend  these 
two  transactions;  on  the  contrary,  it  was  understood  that  the 
assignment  of  the  judgment  should  stand  simply  as  a  security 
for  one  thousand  six  hundred  pounds  lent  by  Sheller  to  Speer. 
Here,  too,  it  is  plain  that  the  evidence  offered  by  Speer,  if  ad- 
missible at  all,  was  only  so  by  way  of  set-off,  so  tiiat  it  does  not 
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touch  the  present  case,  where  the  evidence,  was  not  to  maintain 
a  set-off,  but  to  contradict  the  plaintiff's  statement  of  his  cause 
of  action. 

But  the  case  of  Sleigleman  v.  Jeffries,  1  Serg.  &  B.  477  [7  Am. 
Dec.  626],  shows  the  strong  inclination  of  this  court  to  let  in  evi- 
dence arising  out  of  the  same  transaction  on  which  the  plaintiff 
founds  his  action.  It  was  an  action  of  debt  on  a  bond  given 
ior  the  price  of  some  mill-stones  purchased  by  the  defendant  of 
the  plaintiff,  and  the  defendant  was  permitted  to  give  in  evi- 
dence a  warranty  of  the  stones,  made  by  the  plaintiff  at  the  time 
of  sale,  and  a  breach  of  that  warranty.  The  same  inclination 
to  let  in  evidence  appears  in  the  case  of  Cooke  v.  Bhine,  1  Bay, 
16.  In  an  action  for  work,  labor  and  service,  done  and  per- 
formed by  the  plaintiff  for  the  defendant,  evidence  was  admitted 
on  the  part  of  the  defendant  that  the  work  was  not  done  within 
the  time  agreed  on. 

As  to  the  objection  of  the  plaintiff  being  taken  by  surprise, 
it  is  no  greater  surprise  than  when,  under  the  same  plea,  the 
•defendant  gives  in  evidence  a  release,  infaocy,  or  coverture. 
Neither  do  I  think  there  is  much  force  in  the  other  objection, 
that  the  matter  of  the  evidence  is  not  a  liquidated  debt  or  de- 
mand. If  it  is  of  sufficient  magnitude  to  bar  the  plaintiff's 
iiction,  there  vnll  be  no  need  of  going  into  calculations.  But 
if  not  sufficient  for  that  purpose,  it  is  as  easy  for  the  jury  in 
this  action  to  ascertain  the  amount  to  be  deducted  from  the 
plaintiff's  demand,  as  for  the  jury  in  an  action  to  be  brought  by 
the  defendant  against  the  plaintiff  to  ascertain  the  amount  of 
his  damage.  My  opinion  is,  that  the  evidence  rejected  by  the 
oourt  of  common  pleas  ought  to  have  been  admitted,  and  there- 
fore the  judgment  should  be  reversed  and  a  venire  facias  denovo 
4iwarded. 

GbBSOH,  J.  If  it  had  been  at  all  necessary  to  give  notice  of  a 
special  matter,  it  is  clear  that  the  mere  circumstance  of  the 
party  to  be  affected,  having  been  in  fact  apprised  of  the  nature 
of  the  defense  intended  to  be  urged,  would  not  be  sufficient  to 
tender  the  evidence  admissible.  Nothing  but  the  kind  of 
notice  prescribed  by  the  rule  of  court  can  be  so;  and  the  rule 
•directs  that  it  shall  be  in  writing.  But  it  is  extremely  clear 
that  in  this  case  neither  pleading  nor  notice  was  necessary.  The 
«vidence  was  strictly  admissible  under  the  plea  of  nori'-aesutnpeU, 
for  it  went  to  the  consideration  which  is  the  gist  of  the  action. 
The  plaintiff  claimed  for  wages  due  her  for  having,  during  a 
oertain  period,  performed  the  duty  of  housekeeper  of  the  de- 
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f endaiit.  Is  it  not  competent  for  him  to  show  she  was  guilty  of 
malfeasance  as  such?  That  she  did  not  demean  herself  in  the 
execution  of  her  trust  in  a  faithful  manner?  And  thafc,  instead  of 
taking  proper  care  of  his  house  and  the  property  in  it»  committed 
to  her  charge,  she  had  wantonly  wasted  his  goods  or  clandestinely 
given  them  away?  Assun^peU  is  an  equitable  action,  and  the  party 
claiming  performance  of  the  promise  must  show  that  eveiythingia 
fair  and  honest  on  his  part.  In  this  case,  the  consideration  of  the 
promise  was  the  performance  of  a  trust.  Shall  not  the  phdntiff 
be  at  liberty  to  show  that  the  trust,  instead  of  being  performed, 
was  violated?  Although,  I  agree,  an  action  might  be  main* 
tained  by  the  defendant  against  the  plaintiff  for  embezzling  hia 
property,  yet  there  is  nothing  in  the  evidence  that  looks  like 
defalcation  or  special  matter,  not  arising  out  of,  but  tmcon* 
nected  with,  the  plaintiff's  demand. 

The  case  of  Dale  v.  SoUet,  4  Burr.  2133,  is  much  stronger  in 
that  respect  than  the  present.  There  the  defendant,  a  ship- 
broker,  had  been  the  plaintiff's  agent  in  suing  for  a  sum  of 
money.  He  recovered  two  thousand  pounds,  which  he  paid 
o^er,  all  but  forty  pounds,  which  he  retained  for  his  trouble. 
To  an  action  for  money  had  and  received,  he  pleaded  the  gen* 
end  issue,  and  offered  to  prove  that  what  he  retained  was  a 
reasonable  allowance.  It  was  objected  the  evidence  was  not 
admissible  without  a  plea  of  set-off,  or  at  least,  notice.  Lord 
Mansfield,  in  delivering  the  opinion  of  the  court,  said  the- 
pUintiff  could  recover  only  what  he  was,  in  equity  and  con- 
science,  entitled  to,  which  could  be  no  more  than  what  re- 
mained after  deducting  all  just  allowances  out  of  the  very  sum 
demanded;  and  that  it  was  not  in  the  nature  of  a  cross^emand 
or  mutual  debt.  Now,  the  forty  pounds  must  have  been  re- 
ceived to  the  plaintiff's  use,  in  the  first  instance,  and  afterwards- 
appropriated  by  the  defendant,  to  the  extinguishment  of  th» 
debt  accruing  for  the  trouble  he  had  been  put  to  in  transacting 
the  business,  and  had  less  to  do  with  the  consideration  of  the 
assumpsii  than  the  evidence  has  in  the  present  case. 

It  will  be  observed  I  do  not  think  this  evidence  admissible  as  a 
set-off,  but  because  it  was  not  such.  If  it  were  ground  of  set-off,' 
there  would  be  an  end  of  the  question,  for  in  that  case,  it  should 
have  been  pleaded,  or  at  least,  notice  should  have  been  given.  It 
is  on  this  ground  the  counsel  for  the  defendant  in  error  endeavor 
to  show  the  propriety  of  the  decision  of  the  court  below;  and 
it  is  for  this  reason,  also,  I  think  the  case  of  Kdchlin  v.  Mul^ 
haUon^  2  Dall.  237,  is  inapplicable.     There  it  was  decided  that 


May,  1818.]  Heck  t;.  SHEiinsB.  706 

unliquidated  damages  could  not  be  set-off,  and  that  the  evi- 
dence  was  not  admissible,  because  there  was  a  good  consider- 
ation for  the  bond,  though  the  defendants  had  been  injured  bj 
the  subsequent  conduct  of  the  plaintiffs.  But  if  the  matter 
had  affected  the  consideration  of  the  contract,  there  is  no  doubt 
but,  by  the  equitable  practice  of  Pennsylvania,  it  might  have 
been  given  in  evidence  under  the  plea  of  payment. 

I  grant  that  a  mere  tort  unconnected  with  the  plaintiff's  con- 
duct as  housekeeper,  could  not  have  any  effect  on  her  claim  in 
that  character.  But  the  evidence  rejected  went  to  show  that, 
during  the  time  she  was  in  the  defendant's  service,  she  gave 
away  various  articles  belonging  to  him,  without  his  knowledge, 
and  had  them  carried  away  from  his  house  to  her  daughter  in 
Harrisburg,  to  be  used  by  the  latter  as  her  own.  This  was  a 
breach,  on  her  part,  of  the  contract  implied  by  the  law,  that 
she  should  behave  herself  in  the  execution  of  her  office  or  trast 
with  integrity  and  fidelity:  8  Com.  162.  It  therefore  appears 
unjust  that  he  should  be  compelled  to  treat  her  in  the  first  in- 
stance as  a  person  having  faithfully  executed  her  trust,  and  be 
turned  round  to  an  action  against  her  for  a  breach  of  her  part 
of  the  agreement.  This  unnecessary  circuity  ought  to  be 
avoided.  The  merits  of  the  defense  can  be  tried  in  this  form 
with  as  much  convenience  to  the  parties  as  in  a  separate  suit, 
and  the  judgment,  if  pleaded  with  proper  averments,  would  be 
a  bar  to  another  action  for  the  same  cause;  and  no  more  danger 
of  surprise  can  arise  from  admitting  this  evidence  under  the 
plea  of  non  assumpeU,  than  happens  from  evidence  of  coverture, 
infancy,  accord  and  satisfaction,  and  a  variety  of  other  matters 
clearly  admissible  under  that  plea.  The  case  of  Dmdop  v. 
Speer,  3  Binn.  169,  at  first  view  appears  not  to  accord  with  this 
doctrine.  But  that  was  the  case  of  a  man  who  had  the  repay- 
ment of  money  secured  to  him  by  the  assignment  of  a  judgment. 
He  had  also  a  covenant  in  an  article  of  agreement  for  the  re- 
payment of  the  same  money.  The  court  refused  to  stay  pro- 
ceedings on  the  judgment,  to  give  the  defendant  an  opportunity 
of  recovering  damages  on  one  of  the  plaintiff's  covenants  in  the 
same  article,  the  breach  of  which  was  alleged  to  be  misfeasance 
in  his  office  of  founder  in  the  defendant's  iron  works.  That 
was  a  quite  different  case.  The  defendant,  at  most,  was  not  in 
a  better  situation  than  if  the  plaintiff  had  sued  on  the  covenant 
to  repay  the  money,  and  it  is  very  clear  that  to  a  declaration  in 
covenant,  the  defendant  cannot  plead  or  give  in  evidence  the 
breach  of  another  covenant  by  the  plaintiff.    The  damages  ex« 
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pected  to  be  reoovered  for  the  nuBf eaaanoe  were  a  distinct  m«t- 
ter,  uBcomiected  with  the  payment  of  the  judgment.  I  am 
aware  of  a  distinetion  attempted  in  eome  of  tiie  English  decis- 
ions since  the  American  rerolntion,  between  those  cases  where 
the  defendant  has  received  some  benefit  from  the  imperfect  or 
negligent  performance  of  the  contract  on  the  part  of  the 
plainti£f,  and  those  where  he  has  receiyed  none*  That  dis- 
tinction does  not  seem  to  be  founded  in  reason;  and  those 
decisions  not  being  authority  here,  I  am  not  disposed  to  adopt 
it.  But  even  if  those  cases  could  haye  any  weight  on  the  ground 
of  authority,  the  law  on  the  subject  is  by  no  means  settled  by 
them.  I  cannot  find  any  case  in  the  books  directly  in  point, 
anterior  to  the  period  that  British  precedents  cease  to  be 
authority  or  quotable  in  the  courts  of  this  state.  I  therefore 
consider  the  point  open  to  be  decided  on  principle;  and  am  of 
opinion  the  evidence  should  hare  gone  to  the  juiy.  It  will  be 
perceiyed  I  baye  considered  the  case,  as  if  the  form  of  action 
were  aasumpM  instead  of  debt.  The  act  of  assembly  changing 
the  form  of  action  was  not  intended,  I  apprehend,  to  vary  the 
rules  of  eyidence. 

DuHOAN,  J.  The  action  is  debt  under  the  act  of  assembly, 
founded  on  a  verbal  promise  for  work  and  labor  by  the  defend* 
ant  in  error,  for  the  plaintiff  in  error,  as  housekeeper,  and  for 
goods  sold  and  delivered.  The  pleas  non  aaaumpsU  and  pay- 
ment with  leave,  etc.,  and  non  assutnpsU  infra  9ex  annos.  The 
defendant  below,  either  under  the  general  issue,  or  under  the 
plea  of  payment,  with  leave,  etc.,  offered  to  prove  that  while 
the  plaintiff  was  in  his  service,  for  which  she  demands  these 
wages,  and  payment  for  the  goods  sold,  she,  without  his  knowl- 
edge, gave  various  articles  belonging  to  him,  and  had  them  sent 
and  earned  away  from  his  house  to  her  daughter  in  Harrisburg, 
io  be  used  by  her  as  her  own.  This  testimony  was  rejected  by 
the  court,  and  to  this  there  is  an  exception. 

I  am  disposed  to  consider  the  case  as  if  notice  had  been  given 
agreeably  to  the  rules  of  court,  or  as  if  the  specification  had 
been  waived,  it  being  the  same  testimony  which  was  given  be- 
fore arbitrators,  and  on  a  trial  which  had  proceeded  some 
length,  when  a  juror  was  withdrawn.  This  was  something  more 
than  a  mere  verbal  notice.  A  communication  which  might  be 
the  subject  of  altercation,  what  it  reaUy  was,  and  on  which  each 
party  might  put  his  own  interpretation,  a  loose  communication 
making  little  impression  on  the  mind  would  not  be  a  compli- 
ance with  the  rule;  but  two  solemn  hearings  in  the  presence  of 
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the  party  and  her  counsel  would  appear  to  me  to  be  aabstantial 
notice.  What  the  witnesees  there  swore,  in  case  of  their  death, 
might  be  proved  by  the  notes  of  the  counsel,  arbitratoFS  or 
judges,  verified  by  oath.  A  rule  of  court  intended  to  prevent 
fraud  and  surprise  on  one  party,  should  never  be  converted  into 
an  instrument  of  fraud  and  surprise  on  the  other. 

But  if  there  had  been  a  formal  notice,  was  the  testimony  ad- 
missible ?  It  is  contended  by  the  plaintiff  in  error  that  under 
the  plea  of  non  aaaumpeU^  everything  may  be  given  in  evidence 
which  will  destroy  the  plaintiff's  cause  of  action,  as  infancy, 
<x>verture,  release,  payment.  The  reason  of  this  is,  either  that 
it  disaffirms  the  contract,  or  shows  performance,  or  that  it 
ought  not  to  be  performed  on  account  of  some  equity  in  the  de- 
fendant. But  the  evidence  offered  does  neither;  it  was  a  mat- 
ter totally  distinct  and  collateral.  Any  fraud  or  failure  of  con- 
sideration in  that  in  which  the  contract  was  founded  may  be 
given  in  evidence  in  Pennsylvania,  as  in  debt  on  a  bond  under 
the  plea  of  payment,  etc.  (the  rule  of  the  court  makes  special 
provision  for  this),  but  fraud  in  another  transaction  could  not. 
This  was  the  decision  in  Steigleman  v.  Jeffries  [7  Am.  Dec.  626], 
decided  in  this  court.  The  consideration  of  the  note  was  a 
quantity  of  blocks  for  burr  mill-stones;  the  evidence  offered  was 
a  fraudulent  misrepresentation  of  their  quality;  the  case  fell 
within  the  very  words  of  the  rule  of  court. 

If  the  evidence  offered  had  relation  to  the  contract,  to  the 
performance  of  the  work  and  labor,  as  if  it  had  stated  negligence 
by  the  plaintiff  in  the  duties  of  her  station,  another  question 
would  have  been  offered  to  the  consideration  of  the  court. 
If  it  had  been  offered  to  prove  that  she  took  the  goods  and 
sold  them,  then  the  price  for  which  they  were  sold  might, 
in  an  action  for  money  had  and  received,  waiving  the  tort, 
have  been  recovered,  or  a  set-off  made  to  that  amount.  So, 
if  it  had  been  stated  that  they  were  taken  away  without  the 
Imowledge  of  the  defendant,  the  value  might  have  been  defalked 
or  considered  as  a  payment — that  the  plaintiff  received  them  on 
■account  of  her  services.  But  here  the  charge  is  purloining 
and  embezzlement  of  his  goods;  it  has  some  marks  of  larceny 
in  the  manner  in  which  the  taking  and  carrying  away  are  stated; 
at  any  rate  it  was  tort;  trover  or  trespass  the  remedy,  a  tortious 
taking  and  a  wrongful  conversion.  The  cause  of  action  neither 
arises  ex  covlractu  nor  quasi  ex  contractu,  but  clearly  ex  delicto; 
not  from  nonfeasance  but  malfeasance:  Bull.  N.  P.  181. 

A  set-off  cannot  be  pleaded  to  any  action  in  a  tort,  whethet 
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in  trespass,  or  case,  or  repleTin,  where  ihe  STowiy  is  for  rent. 
The  attempt  to  remove  the  difficulty  by  considering  the  oppo- 
site demand  as  originating  in  the  same  transaction,  and  there* 
fore  CTidence  on  the  plea  of  payment,  does  not  remove  the 
difficulty;  the  right  must  be  reciprocal.  An  action  of  trespass 
or  trover,  and  no  other,  could  Hegk  bring  against  the  woman 
for  these  articles.  Could  she  have  resisted  or  diminished  the 
amount  of  damages  by  proof  that  he  was  indebted  to  her  for 
servant's  wages  ?  The  answer  must  be  in  the  negative;  this 
would  form  a  decisive  objection  to  its  admission  in  this  case. 
The  cases  in  trover  are  decisive;  the  retainer  is  confined  to 
liens;  where  the  plaintiff  has  a  lien  he  may  retain  in  trover  as 
well  as  in  any  other  action. 

In  the  case  of  Oreen  v.  Farmer^  4  Burr.  2214,  the  rule  is 
correctly  laid  down  that  no  provision  of  the  statute  of  set-off 
extends  to  goods  or  other  specific  things  wrongfully  detained; 
and,  therefore,  neither  courts  of  law  nor  equity  can  make  the 
plaintiff,  who  sues  for  such  goods,  pay  first  what  is  due  to  the  de- 
fendant, except  so  far  as  the  goods  can  be  considered  as  a  pledge; 
and  then  the  right  of  the  plaintiff  is  only  to  reclaim.  On  this 
is  founded  the  whole  doctrine  of  liens  that  courts  of  late  years 
lean  so  much  to;  but  to  support  the  lien  there  must  be  an  ex- 
press contract,  or  implied  from  the  usage  of  trade,  or  the  man- 
ner of  dealing  between  the  parties  in  a  particular  case.  The 
general  question,  says  Lord  Mansfield,  is,  whether  the  plaintiff 
in  this  action  shall  be  obliged  to  do  justice  to  the  defendants 
by  paying  what  is  due  to  them  before  they  are  entitled  to  de- 
mand the  goods  from  them,  and  to  recover  their  value  in  case 
of  refusal. 

Natural  equity  says  the  cross-demands  shall  compensate  each 
other  by  deducting  the  lesser  from  the  greater,  and  that  the 
difference  only  is  the  sum  which  can  be  justly  due;  but  positive 
law  for.  the  sake  of  forms  and  proceeding  and  convenience  of 
trial,  has  said  that  each  must  sue  and  recover  separately  in 
separate  actions.  In  Kacfdin  v.  MulkaUon^  2  Dall.  238,  pay- 
ment to  debt  on  bond,  with  leave,  etc.,  defendants  offered  to 
give  in  evidence  the  consideration  of  the  bond,  and  that  it  was 
for  a  tract  of  land  and  mills,  which  the  plaintiff  sold  to  the  de- 
fendant, reserving  a  right  to  swell  and  raise  the  water  so  as  not 
to  injure  the  mills;  this  was  rejected.  The  clear  inference  from 
this  decision  is,  that  unliquidated  damages  arising  from  a  cove- 
nant connected  with  a  contract,  the  performance  of  which  is 
claimed  by  the  action,  cannot  be  given  in  evidence,  either  as 
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an  equitable  defense,  or  by  way  of  sei-offy  where  enoli  damages 
sound  in  tort,  and  though  the  remedy  of  the  party  might  be  on 
the  covenant.  In  the  valuable  reports  of  the  late  Ur.  Jostioe 
Teates,  1  Yeates,  571,  the  case  is  more  fully  reported;  the  court 
say  that  the  consequence  of  admitting  such  evidence  would  be 
the  blending  of  the  most  discordant  subjects,  matters  arising  ex 
ixnUractu  and  ex  delicto. 

So,  in  Bwitier  v.  Oarher,  2  Dall.  289  (in  the  notes),  the  vendor 
had  interrupted  the  vendee  in  the  enjoyment  of  a  tract  of  land 
which  he  sold;  the  vendee  was  not  allowed  to  give  this  inter- 
juption  in  evidence,  in  an  action  brought  for  the  recovery  of 
the  purchase-money,  either  as  an  equitable  defense  or  set-off. 

But  I  consider  the  decision  in  Dwnlop  v.  Speer,  8  Binn.  169, 
as  directly  settling  this  question.  On  an  application  to  the 
court  to  grant  equitable  relief  on  a  judgment  in  ejectment 
against  A.,  to  secure  the  payment  of  a  sum  of  money  due  on 
articles  of  agreement  which  were  assigned  to  secure  the  money 
to  B.,  and  which  A.  covenanted  to  repay  on  a  certain  day,  the 
<M>urt  refused  to  stay  execution  on  this  judgment,  to  give  A. 
time  to  obtain  a  verdict  in  consequence  of  tortious  acts  by  B. 
in  breach  of  his  covenants  in  the  same  articles,  though  it  seems 
they  would  if  A.'s  claim  was  for  money  paid,  or  any  other  ac- 
count susceptible  of  liquidation.  The  matter  desired  to  be  set- 
off arose  on  the  same  articles  in  which  the  party  claiming  the 
money  had  covenanted  to  serve  Speer  in  the  capacity  of  a 
founder  at  his  iron-works;  and  the  deduction  claimed  was  be- 
<Miuse  he  broke  his  covenant  to  serve  Speer  faithfully  as  a 
founder,  by  decoying  away  the  servants  of  Speer  employed  in 
his  iron- works.  The  chief  justice  observes  that  the  claims  set 
up  by  the  defendants  are  acts  of  nonfeasance  and  misfeasance, 
such  as  neglect  of  duty  and  decoying  away  the  servants  of  the 
defendant  employed  in  bis  iron-works,  which  are  incapable  of 
liquidation;  if  it  was  money  or  any  other  matter  capable  of 
liquidation,  there  would  be  a  strong  ground  to  grant  the  mo- 
tion. Justice  Yeates,  observes,  in  such  a  case  as  this,  the 
failure  of  B.  to  perform  his  covenants,  such  as  refusing  to  ful- 
fill the  duties  of  founder,  might  be  given  in  evidence  under  the 
defalcation  act,  to  diminish  his  claim;  but  I  do  not  consider 
that  debts  arising  ex  delicto  for  torts,  such  as  bad  management 
as  a  founder,  or  the  act  of  enticing  away  the  workmen,  can. 

It  was  not  a  dealing  on  bond,  bill,  bargain,  promise,  account, 
or  the  like,  it  was  a  matter  of  unliquidated  damages  arising 
from  malfeasance.    All  dealings  between  the  parties  are  not 
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BubjeotB  of  sei-off.    Ootild  the  defendant  here  have  giTen  in  eW- 
denoe  a  promise  of  marriage  by  the  plaintiff,  and  have  aaked 
the  jury  to  ascertain  the  damages  on  a  breach  of  this  promise 
-of  marriage,  and  to  strike  the  balance?    Here,  the  action  of 
the  defendant  must  have  been  tort;  the  plea,  not  gtiiUy.    Bnt 
the  party  is  not  without  his  remedy;  there  is  no  necessity  to 
introduce  this  innoTation  and  confusion  of  all  forms  of  action; 
of  distracting  the  attention  of  a  jury  by  a  varieiy  of  unconnected 
and  discordant  matter.    Heck  had  an  adequate  remedy  for  the 
injury,  a  substantive  and  distinct  cause  of  action.    I  cannot  dis- 
tinguish the  demand  of  wages  by  a  housekeeper  from  the  wages 
of  any  other  servant;  nor  can  I  consider  it  as  any  defense  by 
the  master  to  say,  ''Tou  took  away  and  purloined  my  goods 
without  my  knowledge,  and  against  my  consent;'*  whether  the 
taking  and  carrying  away  would  amount  to  a  larceny,  or  afford 
an  action  of  trespass  or  trover  for  the  wrongful  or  tortious  act: 
Winohesier  v.  SacJdey,  2  Oranch,  843;  in  an  action  for  money 
paid  and  advanced;  plea,  non  assumpwt  and  payment.    In  the 
account  rendered  by  the  plaintiff,  he  had  credited  the  defend- 
ant for  the  proceeds  of  certain  flour  sold  by  him  as  defendant's 
factor;  but  had  afterwards  charged  the  defendant  several  sums 
on  account  of  the  alleged  insolvency  of  some  of  the  purchasers 
of  the  flour.    The  defendant,  to  repel  this  evidence,  offered  to 
prove  that  the  sums  so  charged  to  the  defendant  were  lost  l^ 
the  mismanagement  and  misconduct  of  the  plaintiff,  in  having 
made  sales  to  persons  known  to  him  to  be  unworthy  of  credit; 
but  the  circuit  court  for  the  district  of  Tirginia,  refused  to  per- 
mit such  proof  to  be  made,  being  of  opinion  that  such  miscon* 
duct  was  properly  to  be  examined  into  in  a  suit  for  that  pur- 
pose.   In  an  action  by  the  assignee  of  a  bankrupt  as  super- 
cargo of  a  ship,  the  defendant  cannot  set-off  a  claim  against  the 
bankrupt  for  not  keeping  the  vessel  insured  according  to  hitf 
undertaking,  being  unliquidated  damages:  Brown  v.  Oumnnng, 
2  Oai.  83.    Now,  all  these  cases  respected  the  act  of  the  party 
in  the  transaction  on  which  the  asaumpsU  was  founded. 

I  am,  therefore,  of  opinion  the  testimony  was  properly  re* 
jected;  but  differing  from  the  majority  of  the  court,  the  judg-^ 
xnent  must  be  reversed. 

Judgment  reversed,  and  a  venire/aciaa  de  novo  awarded. 

In  Price  v.  LeMfii,  17  Pa.  St  $1,  it  is  mdd  to  be  a  aefetlad  doctrine,  peiw 
tbnlarly  in  the  ooorts  t>f  that  state,  that  where  a  tort  aiiaee  out  of  the  mom^ 
tnnaaotion  as  the  plaintiflTs  oanaeof  suit^and  the  proof  of  it  tends  to  impeach 
the  oooaideration  ol  the  oontraot  sued  on,  and  to  meet  and  repel  the  aDega-' 
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tions  of  the  complaint  in  whole  or  in  part,  it  may  be  made  aTailaUe  by  way 
of  equitable  defense.  The  court  say:  "In  lleek  v.  SJfener,  4  Serg.  ft 
Rawle,  249,  the  doctrine  was  fully  discussed  by  all  the  judges  then  compos- 
ing this  court,  and  upon  the  soundest  reasoning  it  was  ruled  that  in  an  ac- 
tion brought  by  a  housekeeper  to  recover  the  value  of  her  services,  the  de- 
fendant mighty  as  a  defense,  show  her  gross  misconduct  as  a  servant^  in  the 
appropriatiation  of  his  household  goods,  under  circumstances  strongly  savoiv 
ing  of  larceny.  It  was  truly  said  that  as  the  claim  was  founded  on  alleged 
meritorious  service  it  was  necessarily  open  to  the  defendant  to  disprove  this 
by  exhibiting  the  tortious  conduct  of  the  plaintiff,  in  her  office  of  house- 
keeper, as  partially  or  wholly  destructive  of  the  consideration  from  which 
her  claim  sprung."  The  principle  is  also  approved  and  applied  in  Oaw  v. 
WolcoU,  10  Pa.  St  43;  PaUerson  v.  HuUngs,  Id.  607;  PavmaH  v.  Bair,  78 
LL  403.  In  theae  and  other  Pennsylvania  cases,  Heek  v.^SAeaer,  is  recognized 
as  a  leading  authority  on  this  subject  See  note  to  SUigkman  v.  J^ries^  7 
Am.  Bee.  626. 


Evans  v.  Commonwealth. 

[4  SnoBun  h  IUwkb,  979.] 

Agkhowlsdokknt  bt  Fna  Ck>VKBT. — ^A  certificate  of  admowledgment  bj 
a  married  woman,  to  be  valid,  must  show  upon  its  face  a  substantial 
compliance  with  all  the  requirements  of  the  statute.  Therefore,  where 
the  certificate  merely  stated  that  the  wife  was  separately  examined,  and 
that  the  contents  of  the  deed  were  made  known  to  her,  but  did  not  state 
that  she  voluntarily  exeonted  it^  it  was  held  ii 


Ebbob  to  the  common  pleas,  to  reTerse  a  judgment  obtained 
against  the  plaintiff  in  error  in  an  action  brought  by  him 
against  the  commonwealth,  under  a  statnte,  for  compensation 
for  certain  land  claimed  by  the  plaintiff.  The  sole  question 
was  as  to  the  validity  of  a  certain  certificate  of  acknowledg- 
ment,  by  one  Anne  Coe,  a  married  woman,  of  a  deed  under 
which  the  plaintiff  claimed  title.  The  certificate  was  in  the 
following  form:  "This  twenty-ninth  day  of  September,  anno 
1818,  before  me,  John  G^yer,  etc.,  came  Thomas  Guest,  Bobert 
Coe,  and  Anne,  his  wife,  and  acknowledged  the  above  instru* 
ment  of  writing  to  be  their  act  and  deed,  and  desired  that  it 
may  be  recorded  as  such;  the  said  Anne  being  of  full  age,  and 
separately  and  apart  examined,  and  the  contents  thereof  made 
known  to  her.     Witness,''  etc. 

Hall,  for  the  plaintiff  in  error,  cited  Watson  v.  Baitiey,  1  Binn^ 
470  [2  Am.  Dec.  462];  Kirk  v.  Dean,  2  Id.  841;  McInHre  v. 
Ward,  5  Id.  296  [6  Am.  Dec.  417];  ShaUer  v.  Brand,  6  Id.  486 
[6  Am.  Dec.  482]. 

HusUm,  for  the  defendant  in  error. 
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By  Oourty  Gibson,  J.  The  single  question  for  our  decision 
is,  whether  Che  deed,  as  acknowledged,  be  sufficient  to  pass  the 
estate  of  Anne  Coe  in  the  land  conveyed,  and  I  am  decidedly  of 
opinion  it  is  not.  Watson  v.  Bailey  [2  Am.  Dec.  462],  is  the 
leading  case  on  the  subject,  and  from  the  principles  established 
by  it  I  am  unwilling  to  depart.  It  was  there  decided  that  the 
iubstantial  requisites  by  which  the  interests,of  married  women 
were  intended  to  be  protected  should  appear  on  the  face  of  the 
certificate  of  acknowledgment  to  haye  been  pursued.  What  me 
these  requisites?  The  legislature  intended  that  a  married 
woman,  in  conyeyiug  her  estate,  should  be  a  free  agent^  and 
that  she  should  be  secure  from  deception  as  well  as  improper 
influence  on  the  part  of  her  husband.  I,  therefore,  take  those 
requisites  to  be,  that  she  be  separately  examined,  that  she  have 
a  knowledge  of  the  nature  and  consequences  of  the  act  she  is 
about  to  perform,  and  that  her  will  in  the  performance  of  it  be 
free. 

I  know  it  is  supposed  by  many  of  the  profession  that,  in 
Mclntire  ▼.  Ward  [6  Am.  Dec.  417],  this  court  receded  from  its 
decision  in  Watson  y.  Bailey  [2  Am.  Dec.  462].  It  did  not 
recede.  There  the  objection  was,  that  it  did  not  appear  the 
contents  of  the  deed  had  been  made  known  to  Mrs.  Neil  by  the 
magistrates  who  took  the  acknowledgment.  The  chief  justice, 
in  delivering  his  opinion,  stated  that  he  did  not  consider  it  as 
having  been  decided  in  Watson  v.  Bailey  that  it  was  neoessaiy  it 
should  appear  the  contents  had  been  made  known  to  the  wife, 
nor  did  he  then  intend  to  express  an  opinion  on  that  point,  but 
that,  if  it  were  necessary,  it  appeared  substantially  from  the 
special  nature  of  the  certificate,  that  Mrs.  Neil  was  fully 
apprised  of  the  contents  of  the  deed.  Justice  Testes  gave  no 
opinion,  and  Justice  Brackenridge  was  decidedly  of  opinion 
that,  under  the  authority  of  Watson  ▼.  Bailey^  communication 
of  the  contents  ought  substantially  to  appear,  as,  also,  that  the 
execution  of  the  deed  was  voluntary  and  without  coercion;  and 
as  to  that,  I  heartily  concur  with  him.  But  it  never  could  be 
suspected,  from  anything  that  has  fallen  from  this  court,  that 
we  held  it  unnecessary  to  set  forth  in  substance  that  the  wife 
executed  the  deed  voluntarily  and  without  the  compulsion  of 
her  husband. 

In  Shaller  v.  Brand  [6  Am.  Dec.  482],  it  was  held  that  the 
words,  ^*  she  voluntarily  consenting  theireto,"  sufficiently  indi* 
cated  her  assent  to  the  execution  of  the  deed,  and  not,  as  was 
eontended,  to  her  being  separately  examined,  but  the  court 
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agftin  decided  that  the  very  letter  of  the  act  need  not  be  pur- 
eaed,  bat  that  it  most  appear  to  have  been  substantially  com- 
plied with. 

But  if  the  form  of  acknowledgment  in  the  present  instance 
should  be  held  good,  it  would  be  better  to  overrule  the  case  of 
Watson  T.  Bailey,  at  once.  To  presume  that  everything  was 
rightly  and  solemnly  transacted  before  the  magistrate,  would 
be  to  dispense  with  every  guard  against  the  coercion  and  im- 
proper influence  of  the  husband,  which  the  law  has  interposed 
for  the  protection  of  the  wife.  Why  not  as  well  dispense 
with  the  separate  examination  altogether?  We  know  how  rap- 
idly, and  with  what  little  consideration  of  their  importance, 
these  matters  are  usually  transacted  before  magistrates.  A  cer- 
tificate, well  drawn  by  the  scrivener,  would  suggest  to  the  mag- 
istrate, who  should  read  it  before  signing,  some  matters  of  duty 
on  the  occasion,  that  otherwise  might  escape  his  attention. 
Even  this  is  a  matter  of  consequence  that  pleads  for  retaining  a 
form  of  certificate,  setting  forth  specially  a  substantial  com- 
pliance with  the  requisites  of  the  law.  As  it  does  not  appear 
the  wife  declared  that  she  executed  the  deed  voluntarily,  I  am 
of  opinion  that  the  judgment  be  affirmed. 

TrTAHMAW,  0.  J.,  did  not  hear  the  argument,  and  gave  no 
opinion. 

Judgment  affirmed. 

For  a  <^iiionMMm  of  the  qaeition  as  to  when  tins  oertifioAto  of  aoknowMg- 
mant  is  oondnsive,  sad  as  to  when  it  may  be  impeached  by  evidenoe  atitrnd^ 
the  note  to  Smith  v.  Ward^  I  Am.  Deo.  81. 


Magill  V.  Kauffman. 

[4  Biaaaiw  a  Sawio,  817.] 

Tboytsq  TnnMONT  or  Absstt  Wmrxss.— Where  a  witness  is  beyond  the 
jurisdiction  of  the  oonrt^  evi<len<M  is  admissible  of  his  testimony  given  at 
a  former  trial  between  the  same  parties,  with  reference  to  the  same  sub- 
ject-matter. 

BacLABATioire  or  Aoxnts  or  CoBPoaAiioK. — The  acts  and  declarations  of 
the  trustees  of  a  congregation,  in  their  official  capacity,  befoie  and  after 
inooiporation,  are  admissible  in  evidence  against  snch  congregation;  bat 
not  their  admissions  made  after  the  fact. 


Ebbob  to  the  common  pleas  to  reverse  a  judgment  obtained 
against  the  plaintiffs  in  error,  in  an  action  of  ejectment  farought 
k>y  them  against  the  defendant    The  plaintifTfl  claimed  under  a 
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deed  to  their  father  from  one  Calhoun,  whom  they  alleged  to  be 
the  original  applicant.  The  defendant  claimed  through  mesne 
conTejances  under  an  application  made  in  trust  for  a  certain 
Presbyterian  congregation^  afterwards  incorporated.  The 
father  of  the  plaintiffs  was  the  pastor  of  the  congregation 
and  resided  on  the  land,  and  purchased  the  same  of  Calhoun, 
after  the  congregation,  as  the  plaintiffs  alleged,  declined  to  do 
so.  At  the  trial  the  plaintiffs  offered  to  prove  by  one  William 
McAllister,  a  member  and  one  of  the  trustees  of  the  congr^ga* 
tion,  that  the  congregation  did  not  claim  the  land  in  question 
as  included  in  their  survey  until  long  after  the  purchase  by 
plaintiff's  father  from  Calhoun;  they  also  offered  to  prore  cer- 
tain confessions  made  by  agents  of  the  congregation,  not  in 
their  official  capacity;  but  the  testimony  on  both  these  points 
was  rejected  by  the  court.  The  defendant  offered  evidence  as 
to  what  had  been  sworn  to  by  one  David  Ndson,  a  witness  at 
a  former  trial  between  the  same  parties,  with  reference  to  the 
same  subject-matter,  it  being  admitted  that  Ndson  resided  in 
Ohio.  The  plaintiffs  objected  but  the  objection  was  overruled 
by  the  court.  After  a  verdict  and  judgment  for  the  defendant, 
the  plaintiffs  brought  this  writ  of  error  upon  exceptions  to  tha 
mlings  of  the  court  which  appear  from  the  opinion. 

JETuston,  for  the  plaintiffEi  in  error. 

Hate  and  Watts,  for  the  defendant  in  error. 

By  Court,.  Tilohican,  C.  J.  On  the  trial  of  this  ejectment, 
the  court  of  common  pleas  admitted  evidence  of  what  had  beeil 
sworn  by  David  Nelson,  a  witness  examined  on  a  former  trial 
between  the  same  parties,  wherein  the  same  matters  were  in 
issue.  At  the  time  of  the  trial,  David  Nelson  was  living  in  the 
state  of  Ohio.  The  counsel  for  William  and  Bobert  Magill, 
the  plaintiffs  below,  objected  to  the  evidence,  and  excepted  to 
the  opinion  of  the  court. 

I  do  not  find  any  express  decision  upon  this  point.  In  several 
treatises  upon  the  law  of  evidence,  knd  in  several  adjudged 
cases,  it  is  said  in  general  that  evidence  shall  not  be  received  of 
what  was  sworn  by  a  witness  at  a  former  trial,  unless  it  be 
proved  that  he  is  dead,  or  not  to  be  found  after  diligent  search: 
Peake's  Evid.  58,  59;  PhUl.  Evid.  199;  TUlet^8  case,  Salk.  286; 
Benson  v.  Olive,  2  Str.  920.  In  one  case,  indeed,  Oreen  v. 
Gaieurick,  BuU.  N.  P.  243,  Phill.  Evid.  199,  the  evidence  was 
admitted,  the  witness  having  been  subpcenaed  and  not  ^pear* 
ing,  and  the  court  having  some  reason  to  suspect  that  he 
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kept  away  by  the  inflaence  of  the  adyerse  parly.  To  all  these 
general  roles  there  are  exceptions,  and  the  question  is,  whether 
the  ciroomstanoes  of  the  witness  being  out  of  the  state,  and 
consequently  out  of  the  jurisdiction  of  any  court  of  Pennsyl- 
vania, be  good  ground  for  an  exception. 

Beasoning  from  analogy,  we  may  derive  light  from  cases 
which  have  been  decided  by  this  court.  In  Clark  v.  Sandenon, 
3  Binn.  192  [5  Am.  Dec.  868],  we  determined  that  where  the. 
subscribing  witness  to  an  instrument  of  writing  is  out  of  the 
state,  his  hand-writing  may  be  proved;  although  the  general - 
rule  is,  that  if  the  witness  be  living,  he  must  be  examined.  To 
preserve  consistency  of  principle,  it  appears  to  me,  that  in  the 
present  instance  we  should  consider  the  residence  of  the  witness 
in  the  state  of  Ohio,  the  same  thing  as  his  death,  for  the  pur- 
pose of  letting  in  the  evidence  of  what  he  swore  on  the  former 
trial.  It  is  true  that  it  might,  perhaps,  be  more  advantageous 
to  the  adverse  party  to  have  him  examined  again.  But  that 
objection  was  equally  forcible  in  Clark  v.  Sandenon.  If  the 
subscribing  witness  had  been  examined,  he  might  possibly  have* 
disclosed  some  fact  material  to  the  defendant.  But  the  general 
convenience  of  admitting  the  secondary  evidence  prevailed  with] 
the  court. 

It  is  to  be  remembered  that  it  is  in  the  power  of  the  adverse 
party  to  prevent  the  secondary  evidence,  by  sending  a  tsommis-' 
sion  to  examine  the  witness  in  the  state  where  he  resides.  And, 
if  he  will  not  do  this,  it  will  tend  to  the  easier  administration 
of  justice  to  admit  proof  of  what  the  absent  witness  fiad  sworn' 
on  an  occasion  where  there  was  an  opportunity  for  cross- 
examining  him.  If,  in  this  case,  the  deposition  of  the  witness' 
had  been  taken  on  a  former  trial,  it  might  undoubtedly  have 
been  read  in  evidence  on  this  trial,  by  virtue  of  the  "actr 
further  to  regulate  proceedings  in  courts  of  justice,"  passed 
twenty-eighth  March,  1814.  The  act  does  not,  indeed,  extend 
to  the  case  of  a  witness  who  had  been  examined  viva  voce; 
but  if  the  deposition  and  the  examination  in  court  are  put 
upon  the  same  footing,  so  far  as  regards  the  letting  in  of  sec-' 
ondary  evidence,  the  law  will  certainly  be  more  simple  and 
uniform.  I  am  therefore  of  opinion  that  the  evidence  was 
properly  admitted. 

There  was  another  exception  taken  by  the  plaintiff  to  the 
opinion  of  the  court  below,  to  understand  which  it  will  be 
necessary  to  state  the  nature  of  the  titles  both  of  plaintiff  and 
defendant.    [Here  his  honor  stated  the  titles.]    The  reasons 


716  Maoill  v.  Eauffican.  [Peim. 

relied  on  by  tlie  defendant  in  error,  for  rejecting  the  eyidenoe, 
are  that  a  corporation  can  do  no  act  but  under  their  corporate 
eeal,  and  that  before  the  congregation  were  incorporated  they 
could  only  act  as  a  body,  when  assembled  for  purposes  of  busi- 
ness; and,  therefore,  an  individual  could  neither  say  nor  do  any- 
thing to  a£fect  their  rights.  But  this  argument  is  by  no  means 
satisfactory.  The  evidence  was  offered,  not  for  the  purpose  of 
proving  the  acts  of  an  individual,  but  the  acts  of  the  congr^^- 
tion  before  they  were  incorporated,  and  of  the  corporation, 
afterwards.  Both  the  congregation  and  the  corporation  must 
necessarily  have  transacted  their  business  by  means  of  agents. 

And  with  respect  to  the  possession  of  this  land,  and  its 
boundaries,  the  acts  and  declarations  of  the  trustees  and  agents 
of  the  congregation,  both  before  and  after  their  incorporation, 
would  be  powerful  evidence.  Besides  it  does  not  appear  but 
that  William  McAllister,  if  he  had  been  examined,  might  have 
proved  the  veiy  acts  of  the  congregation,  before  their  incorpora- 
tion, when  assembled  on  business.  Other  witnesses  had  been 
examined,  in  order  to  prove  what  passed  at  such  meetings,  and 
very  properly.  It  does  not  appear  clearly  by  the  record,  what 
was  the  precise  nature  of  the  facts  to  be  proved  by  McAllister. 
The  expressions  are  that  the  plaintiffs  offered  to  prove  by  Wil- 
liam McAllister,  that  the  congregation  did  not  claim  the  land  in 
question,  etc.,  which  may  be  understood  as  referring  either  to 
the  acts  of  the  congregation  itself  when  assembled,  or  of  its 
trustees  or  agents.  But  either  would  have  been  evidence.  The 
acts  of  an  agent  or  trustee  within  the  bounds  of  his  authority, 
mast  affect  the  principle.  I  am  of  opinion,  therefore,  that  the 
evidence  should  have  been  received. 

There  was  other  evidence  offered  by  the  plaintiffs,  not  of  the 
acts  of  the  agents  of  the  congregation,  or  of  their  declarationa 
while  transacting  the  business  of  the  corporation,  but  of  con- 
fessions made  by  them  afterwards.  This  evidence  was  rejected, 
and  I  think  with  good  reason.  An  agent  is  authorized  to  act, 
therefore  his  acts,  explained  by  his  declarations  during  the  time 
of  action,  are  obligatory  on  his  principal,  but  he  has  no 
authority  to  make  confessions  after  be  has  acted,  and,  therefore, 
his  principal  is  not  bound  by  such  confessions.  Neither  would 
the  congregation  be  affected  by  the  declaration  of  one  of  its 
members  as  to  what  had  passed  at  a  meeting  of  the  congrega- 
tiom  This  declaration  would  be  but  hearsay  evidence.  The 
facts  respecting  what  passed  at  the  meeting  should  be  proved 
by  the  oath  of  some  person  who  veas  present,  unless  they  were 
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reduced  to  writing,  and  then  the  writing  itself  would  be  the 
only  admifldble  evidence.    I  am  of  opinion,  on  the  whole,  that 
the  judgment  should  be  reTersed,  and  a  venire  facias  de  novo 
awarded. 
Judgment  reversed,  and  a  venire/aciaa  de  novo  awarded. 


TESiiMoirr  ov  Absent  Winms. — ^The  doctrine  stated  in  the  opinion,  tbai 
where  a  witneas  is  beyond  the  jariadiotion  of  the  courts  his  testimony  at  a 
former  trial  between  the  aame  parties  npon  the  same  iasae  may  be  proved  by 
those  who  heard  him  teatify  ia  in  acoordanoe  with  the  rule  laid  down  in 
Greenleaf,  voL  2,  a.  163,  but  it  ia  diaapproved  in  Oerhatuen  v.  Korth 
BrUith  df  Mer,  /fM.  Co.,  7  Key.  174^  where  the  ooort  aay:  "In  MagiU 
V.  Kavffmagi^  4  8erg.  ft  JEL  319,  the  aame  judge  (Tilglunan)  extended 
the  exception  to  the  caae  of  a  witneaa  absent  from  the  state.  He  ad- 
mitted that  he  could  find  no  express  decision  upon  the  pointy  but  held  that 
as  the  handwriting  of  an  absent  subscribing  witneaa  may  be  proved,  to  pre- 
serve  conaiatency,  the  abaence  of  a  witneaa  from  the  atate  ahould  be  conaid- 
eredthe  aame  thing  aa  hia  death;  and  that  if  the  adverae  party  desires  to 
prevent  the  use  of  secondary  evidence,  he  should  send  a  commission  to  exam- 
ine the  witneaa.  Soon  after,*  in  WVSbwr  v.  StULen^  6  Cow.  164,  the  contrary 
was  held,  and  it  waa  aaid  that  the  rule  aa  to  a  aubacribing  witneaa  waa  not  at 
all  analogoua  in  principle.  And  the  aame  ruling  has  been  made  in  other 
atatea:  17  IlL  427;  5  Rand.  (Va.)  708;  14  Maaa.  234;  2  Blackf.  (Tnd.)  306. 
In  Cowen  ft  HiU'a  notes  (to  FhiUips  on  Evidence)  and  in  the  text  of  Green- 
lea^  a  decided  preference  for  the  Pennsylvania  doctrine  ia  expreaaed,  and  it 
haa  been  eatabliahed  in  other  atatutea  or  judicial  deciaion.  With  all  defer- 
ence to  auch  authority,  we  think  it  the  aaf  er  and  better  rule,  that  where  the 
leaidence  of  the  witneaa  ia  known  or  can  be  diacovered  by  the  exerdae  of  duo 
diligence,  and  hia  testimony  can  be  taken  by  conmussion,  evidence  of  what 
he  swore  on  a  former  trial  should  be  excluded.*'  So^  in  Bemey  v.  MUchellf 
34  N.  J.  Law,  341,  Dalrimple,  J.,  delivering  the  opinion  of  the  courts  aaya: 
"In  my  opinion,  neither  U^  principle  nor  aound  policy  will  juatify  the  ad- 
miaaion  of  the  evidence  given  on  a  f  oimer  trial,  except  in  caae  of  the  death  or 
inaanity  of  the  witneaa,  or  where  it  appears  at  the  time  of  the  trial,  that  by 
reason  of  physical  disability  of  a  permanent  character,  he  ia  unable  to  be 
examined,  and  that  by  the  exerdae  of  due  diligence  hia  deposition  could  not 
have  been  taken."  'the  following  authorities,  on  the  other  hand,  favor  the 
admJHSibility  of  the  aecondary  evidence  in  caaea  of  thia  kind:  Lang  v.  Davis, 
18  Ala.  801;  OlkUan  v.  Sttes,  20  Ark.  236;  People  v.  Deome,  46  GaL  45; 
Wilder  v.  SL  PatO^  12  Minn.  192;  Shearer  v.  Barber,  36  Ind.  636.  In  the 
laat  caae  mentioned  it  is  held  that  it  rests  in  the  diacsetion  of  the  judge  to 
determine  whether,  under  the  circumatancea,  it  will  better  aerve  the  enda  of 
juatice  to  order  a  commiaaion  iaaued  to  take  thtf  teatimony  of  a  witneaa  out 
of  the  state.  There  are  several  decisions  holding  that  even  if  secondary  evi- 
dence of  the  testimony  of  an  absent  witness  ia  admiaaiblo  in  civil  caaea,  it  ia 
not  ao  in  criminal  caaea;  auch  are  CoUme  v.  CommowweaUh,  12  Buah.  271; 
People  V.  Newman,  5  Hill,  2d5;  Brogy  v.  CommonwealUi,  10  Gratt  722. 
Whereaa,  in  People  v.  Devine,  46  CaL  45,  the  aame  rule  waa  aaid  to  be  appli- 
cable to  criminal,  aa  to  civil  caaea,  in  thia  reaped  In  acme  of  the  atatea  this 
subject  of  proving  the  testimony  of  deceased  or  absent  witneaaea  by  aecond- 
aiy  evidence  ia  now  regulated  by  atatute  aa  in  California,  Oregon,  Georgia 
and  othera,  where  auch  evidence  ia  expreaaly  made  admiaaiblo. 
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.  BsoLOtATiovs  OF  AoiKTB  ov  CoBPORATioKS.— Upon  tfais  point  «he  deeb- 
ion  in  the  prindpftl  case  is  noticed  with  appfoyml  by  the  eapreme  ooort  of  the 
United  States  in  Bank<^tke  United  8iaie§  ▼.  Dandridgt,  12  Wheat  72L  In 
Swn^ngton  etc  B.  B.  Co,  y.  Deeher^  82  Penn.  St  123,  the  coort  aay:  "It  ia 
a  well  eetabliehed  rule  that  the  declarations  of  an  agents  made  at  the  time  cC 
the  particular  transaction,  which  is  the  subject  of  inquiry,  and  while  acting 
within  the  scope  of  his  authority,  may  be  given  in  evidence  against  his  prin- 
cipal as  a  part  of  the  re$  geatae.  It  is  equally  as  well  settled  that  the  decla- 
rations of  an  agents  after  the  transaction  is  fully  completed  and  endedt  are  not 
adminible:  MagUl  ▼.  Kof^fman^  4  Seg.  ft  B.  820;  Bough  ▼.  Do^  4Bawlfl^ 
291;  Clark  ▼.  Baker,  2  Whart.  940;  Bank  qf  Northern  Libertiee  ▼.  Davii^  6 
Watts  ft  &  285;  Pemu  B,  B.  Co.  ▼.  Booke,  57  Pom.  St  830.  The  dedaia- 
tions  of  officers  of  a  corporation  rest  upon  the  same  principles  as  apply  ta 
other  agents.** 


Bedford  v.  Shilling. 

BmuapjuTivB  Otebatiov  of  8tatutb.~A  statute  reqnizinc^  ■*  *  ^i**^  ^ 
recovery  in  an  action,  evidence  of  facts  not  previously  neossssry  to  be 
proved,  will  not  be  construed  to  apply  to  actions  oommmced  before  its 
passage,  unless  expressly  so  declared. 


Ebbob  to  the  common  pleas  to  reverse  a  jadgment  in  an 
tion  of  ejectment  for  certain  land  lying  in  Meroer  county,  west 
of  the  Alleghany  river.  The  plaintiff  in  error,  who  was  also 
the  plaintiff  below,  claimed  under  a  ivanant,  survey  and  patent^ 
which  were  duly  proved,  pursuant  to  the  provisions  of  an  act 
passed  April  8,  1792,  ''for  the  sale  of  vacant  lands,"  etc. 
There  was  no  evidence  of  any  acts  on  his  part  towards  maldng 
a  settlement,  or  of  any  circumstances  preventing  such  settle- 
ment. The  defendants  claimed  under  an  actual  settlement 
commenced  by  one  of  their  number,  John  Thompson,  in  1796, 
and  insisted  that  the  plaintiff's  right  of  recovery  was  baired  by 
the  act  of  March  14,  1814,  which  was  passed  after  the  com- 
mencement  of  the  action,  and  which  provided,  in  substance, 
that  before  any  person  claiming  land  under  such  a  warrant 
should  recover  against  an  actual  settler,  or  his  representative, 
he  should  prove  that  the  warrantee,  or  his  representative,  had, 
within  two  years  from  the  date  of  the  warrant,  gone,  or  at- 
tempted to  go,  on  the  land  for  the  purpose  of  settlement,  and 
had  been  prevented  from  doing  so  by  the  enemies  of  the  United 
States,  etc.  The  act  also  contained  a  proviso  in  relation  to  a  ten* 
der  of  conveyances  to  actual  settlers,  the  substance  of  which  ia 
stated  in  the  opinion  of  the  chief  justice.  The  act  of  April  3, 
1792,  of  which  the  subsequent  act  was  explanatory,  contained 
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no  such  proyision.  The  court  below  ehazged  the  juiy  that  the 
phimtiff's  xight  of  recorexy  waa  baned  by  the  act  of  March  14, 
1814,  whereupon  there  waa  a  Terdiot  and  judgment  for  the  der 
lendaata. 


Baldwin,  for  the  plaintiff  in  error. 
WUkins,  for  the  defendants  in  error. 

TfTiflinffAW,  O.  J.  The  pioTisions  of  the  act  of  fourteenth 
March,  1814,  placed  the  plaintiff  on  Tcry  different  ground  from 
that  on  which  he  stood  when  he  commenced  this  action,  be- 
cause it  has  been  decided  that  under  the  act ''  for  the  sale  of 
▼acant  lands  within  this  commonwealth,"  passed  the  third 
April,  1793,  it  is  not  necessaxy  to  prove  that  a  warrantee  waa 
individually  prevented  from  making  a  settlement;  it  was  suffi- 
cient to  prove  that  the  danger  from  the  Indians  at  war  with  the 
United  States  waa  such  as  to  deter  any  prudent  man  from  at- 
tempting a  settlement  prior  to  General  Wayne's  treaty,  made 
at  Fort  Granville  in  the  month  of  December,  1797. 

The  question  will  be,  then,  whether  this  explanatory  act  of 
assembly  extends  to  suits  commenced  before  its  passage.  And 
that  it  does  not,  I  am  clearly  of  opinion,  because  nothing  less 
than  positive  expressions  would  warrant  the  court  in  giving 
a  construction  which  would  work  manifest  injustice.  It  must 
not  be  supposed  that  the  legislature  meant  to  do  injustice,  and 
what  but  injustice  would  it  be  to  subject  a  man  to  the  loss  of 
his  action  and  the  costs  of  suit,  by  a  retrospective  law,  although 
at  the  time  when  he  commenced  his  suit  he  was  entitied  by  the 
established  law  to  recover  ?  This  is  not  a  new  question.  It  has 
several  times  happened  that  acts  of  assembly  have  been  made, 
prohibiting  suits  of  a  particular  nature,  and  that  suits  of  that 
nature  were  depending  when  the  acts  were  passed.  I  have 
always  declared  my  opinion  that  such  suits  were  not  within  the 
acts;  and  for  this  I  refer  to  the  cases  of  CommomoeaUh  v.  Dtiane^  1 
Binn.  601  [2  Am.  Dec.  497 J;  Moore  v.  Houston,  8  Serg.  A  Bawle, 
169,  and  Duffidd  v.  Smiih,  Id.  590,  decided  at  Philadelphia. 
The  same  rule  of  construction  waa  adopted  by  the  court  of 
king's  bench  in  England  in  the  case  of  Couch  v.  Jefferies,  4  Burr. 
2460,  by  the  supreme  court  of  the  United  States,  in  Ogden  v. 
Blacldedge,  2  Cranch,  272,  and  by  the  supreme  court  of  New 
Tork,  in  Daah  v.  Van  JDeeck,  7  Johns.  477  [5  Am.  Dec.  291]; 
and  indeed  it  is  so  conformable  to  the  plain  principles  of  jus- 
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tice  that  ^ere  there  no  authorities,  I  should  not  hesitate  to  be 
governed  by  it.  Now  so  far  have  the  legislature  been  from 
expressly  declaring  an  intention  to  extend  this  act  to  suits  then 
depending,  that  a  contrary  intent  may  be  deduced  by  reason 
irresistible.  I  have  already  cited  that  part  of  the  act  which  pre- 
scribes the  evidence,  without  which  the  person  claiming  under 
a  warrant  shall  not  recover.  The  word  recover  may,  without 
violence,  be  confined  to  suits  commenced  after  the  act;  but  a 
provision  in  the  subsequent  part  of  the  act  shows  decisively 
that  such  was  the  meaning.  I  allude  to  the  proviso  "that  in 
case  a  warrantee  shall,  within  two  years  from  the  first  of  April, 
1814,  tender  a  conveyance  of  oue  hundred  and  fifty  acres  with 
the  usual  allowances,  including  his  improvement,  clear  of  all 
expense,  and  the  settler  shall  refuse  to  accept  of  the  same,  in 
such  case  the  said  settler,  or  those  claiming  under  him,  shall 
receive  no  benefit  from  this  acf  This  tender  ought  to  be  made 
before  the  commencement  of  the  suit,  otherwise  injustice  would 
be  done  to  the  settler,  who  had  a  right  to  defend  himself  under 
this  law,  as  the  case  stood  at  the  commencement  of  the  suit. 
The  intent  of  the  act  being,  then,  to  give  the  warrantee  an  op- 
portunity of  recovering,  by  tendering  a  conveyance  of  one  hun- 
dred and  fifty  acres,  before  he  commenced  his  suit,  it  cannot 
extend  to  suits  depending  when  the  act  was  passed,  because  in 
those  cases  such  previous  tender  would  be  impossible.  Whether 
we  consider  this  case,  then,  upon  the  intention  dedudble  from 
the  words  of  the  act,  or  upon  principles  of  construction  too 
strong  to  be  shaken,  I  am  of  opinion  that  the  court  of  common 
pleas  was  mistaken  in  charging  the  jury  that  the  plaintiff  was 
barred  from  recovering.  The  judgment  must,  therefore,  be 
reversed,  and  a  venire  faciaa  de  novo  awarded. 

QmsoK,  J.  It  is  not  absolutely  necessary  to  express  an  opin* 
ion  on  the  constitutional  question,  and  I  therefore  decline  it. 
To  step  out  of  our  way  to  encounter  a  matter  of  this  sort,  were 
ye  ever  so  well  convinced  of  the  unconstitutionality  of  the  aot» 
would,  I  apprehend,  evince  a  culpable  want  of  respect  for  a  co- 
ordinate branch  of  the  government.  It  is  of  no  consideration 
that  the  question  will  shortly  arise,  as  it  is  said  by  counsel,  on 
other  acts  of  assembly,  when  this  court  will  be  bound  to  pro- 
nounce it.  When  it  does  so  arise,  it  will  be  met  with  due 
deference,  as  well  to  the  legislature  as  to  a  conscientious  dis- 
charge of  our  own  official  duly;  but  until  then,  proprie^  for- 
bids a  decision.     Neither  do  I  think  it  requisite  to  decide 
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whether  the  case  of  a  patentee  be  within  the  act  of  1814  or  not. 
That  is  a  question  about  which  I  may  be  permitted  to  say,  I 
entertain  doabts;  the  consideration  of  which  demands  more 
time  than  I  can  at  present  bestow;  and  from  the  great  length 
of  time  this  canse  has  been  pending  in  this  court,  justice  re- 
quires it  should  be  decided  at  the  present  term. 

The  legislature,  I  am  well  persuaded,  never  intended  the  act 
in  question  should  be  applied  to  suits  brought  before  it  was 
passed.  I  cannot  impute  to  them  a  deliberate  intention  to  do 
injustice.  By  the  proviso,  it  is  clear  the  legislature  viewed  the 
right  of  the  warrantee  as  the  law  then  stood,  or  at  least  under 
the  construction  then  prevailing,  as  perfect  and  complete.  The 
whola  act  would  seem  to  have  been  predicated  on  that  notion. 
Could  it  then  be*  anything  but  rank  injustice  to  compel  a  plaint- 
iff, prosecuting  those  rights  which  the  law  recognized  as  afford- 
ing a  good  cause  of  action,  to  desist,  pay  costs,  and  begin 
again,  when  those  costs  were  incurred  at  a  time  when  he  was  in 
no  default?  But  the  case  of  a  claim  that  would  be  barred  by 
the  statute  of  limitations  is  decisive.  Suppose  an  adverse  pos- 
session for  twenty-one  years  before  the  passing  of  the  act;  the 
plaintiff  cannot  go  on  with  the  suit  depending,  not  having  ten- 
dered a  deed  for  a  part  of  the  land,  before  bringing  hia  action, 
at  which  time  he  never  could  have  foretold  that  it  would  be 
made  a  prerequisite;  he  cannot  discontinue  his  suit,  perform 
the  new  conditions,  and  begin  again;  for  the  statute  of  limita- 
tions intervenes,  and  cuts  him  out,  and  thus,  by  the  doctrine 
contended  for,  he  loses  his  land  entirely.  It  is  true  that  in 
this  case  the  adverse  possession  commenced  in  1796,  and  that 
therefore  the  plaintiff  might  have  commenced  a  second  action 
after  having  made  the  conveyance  required  and  thus  have  com- 
plied with  the  act  without  being  affected  by  the  statute  of  lim- 
itations. But  in  giving  a  construction  to  a  statute,  we  must 
establish  a  general  rule,  equally  applicable  in  all  cases.  We 
are  fully  warranted  in  giving  this  construction  by  the  cases  cited. 
It  is  one  which  the  courts  of  this  state  have  uniformly  adopted, 
and  it  has  been  held  almost  against  the  express  provisions  of 
the  statute,  ia  a  country  where  legislation  is  uncontrolled  by 
any  constitutional  check.  It  seems  clear  to  me,  the  legis* 
latuie  never,  in  fact,  intended  this  act  to  be  applied  to  actions 
depending.  It  presupposes  the  existence  of  a  power  in  the 
plaintiff  to  comply  with  its  requisitions  before  a  suit  be  brought. 
If  the  legislature  had  intended  that  the  progress  of  actions 
then  existing  should  be  arrested,  they  ought  to  have  said  so; 

Dao.  VouVm-M 
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they  would  haTe  said  so.    On  this  groundy  I  think  the  jndg* 
ment  should  be  reversed. 

DuNGAHy  J.,  also  gave  an  opinion  in  favor  of  rerersal. 

Judgment  reversed,  and  a  vevvire  facias  de  novo  awazded. 


See  note  1»i>(uAr.  Van  Kleeek,  6  Am.  Dto.  Zl^  uid  MeniUr.  Skerbmmt^ 
dfUe^  62. 


Hall  v.  Powel. 

[4  SsBfliuas  4e  S4iru»  4M.] 

BocsnABns  which  CoNTBOL.—Nataxil  or  artifioial  btwindiries  on  the  gtooad 
oontrol  the  ooozses  and  diataiiceB  in  a  xetam  of  murf^,  hut  it  is  a  qprn- 
tion  of  fact  for  the  jury,  whether  the  buid  is  intentionally  thrown  oot. 

QnAirmnr,  how  "DKnaaaszD. — ^A  leaae  of  a  tract  of  land  snppoaed  to' con- 
tain "a  certain  namher  of  acres,  more  or  leesy  now  in  the  ocenpancy  of 

'  A.  B./'  oorers  all  the  land  oocapied  hy  A.  B.,  whatever  the  quantity  may 
he,  nnleaa  a  part  ia  excepted. 

AnvmsB  Posbbbsion  Ikclvdxs  What.— The  adveise  poneanon  of  a  dis- 
aeiior,  upon  which  the  atatate  of  limitations  will  ran,  inelndes  only  lands 
actually  occupied  hy  him  hy  ioclosurea  and  improvemanta. 

Ebbob  to  the  common  pleas  to  reverse  a  judgment  obtained 
by  the  defendant  in  error,  in  an  action  of  ejectment  brought 
against  the  plaintiff  in  error.  The  defendant  in  error  derived 
title  from  one  Elizabeth  Powel,  who  claimed  under  certain  ori- 
ginal surveys.  The  land  in  dispute  wasnot  indudedin  the  lines 
and  courses  as  returned  by  the  surveyor,  although  embraosd 
within  the  lines  actually  rjin  on  the  ground.  It  was  claimed  by 
the  plaintiffs  in  error,  that  it  was  thrown  out  intentionally 
after  the  survey  was  made,  and  that  the  return  should  govern. 
It  appeared  at  the  trial,  among  other  things,  that  Elisabeth 
Powel,  on  the  twenty-seventh  of  May,  1800,  leased  certain  lands 
indudedin  her  patent,  to  Thomas  Hall,  one  of  the  plaintiffs  in 
error,  and  his  two  brothers,  and  that  on  June  2,  1800,  she 
leased  another  tract  to  one  James  Brown.  The  facts  concerning 
these  leases  are  stated  in  the  opinion.  The  plaintiffs  in  error 
claimed  the  adverse  possession  under  the  statute  of  limitations; 
but  the  defendant  in  error  insisted  that  by  virtue  of  the  leases 
aforesaid,  he  had  been  in  possession  by  his  tenants,  so  as  to 
prevent  the  running  of  the  statute,  and  also  that  the  tract  in 
dispute  were  not  induded  in  the  indosures  of  the  plaintifb  in 
error.  The  opinion  of  the  court  below  was  filed,  and  came  up 
igrith  the  record,  and  the  errors  assigned  thereon  appear  from 
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the  opmion,  with  the  exception  of  the  last,  which  Was,  that.thd 
court  below  erred  in  holdiiig  that  *'  where  a  man  claims  hy  im- 
provement, adversely,  and  has  not  his  pretensions  marked  out 
\>j  lines  or  a  survey,  he  is  only  protected  (by  the  act  of  limita- 
tions) as  &r  as  is  covered  by  housfes  and  fields,  and  aotoal  pos* 
session." 

Burruide^  for  the  plaintiffs  in  error. 

Ihd  <6  I'honypgon^  for  the  defendants  in  error. 

By  Court,  DuNOAir,  J.  The  president  of  the  court  of  common 
pleas  having  filed  of  record  the  charge  of  the  court,  under  the 
act  of  assembly  it  is  brought  up  for  revision  by  this  court;  and 
the  errors  in  law  now  assigned  are:  1.  That  the  court  erred  in 
stating  it  to  be  a  matter  of  law,  '^  that  if  a  surveyor  marks  cor^ 
ners  and  lines  on  the  ground,  and  makes  a  return,  calling  for 
«ome  of  them,  it  is  to  be  presumed  that  he  returns  by  the 
marked  lines  and  corners;,  for  otherwise  he  would  deceive  his 
•employers.  If  the  surveyor  intended  to  cut  off  the  land,  why 
not  call  for  posts?  If  he  had  there  would  have  been  no  di£B- 
•culty;  but  his  leaving  out  land,  and  yet  calling  for  the  marked 
•comers  is  a  gross  fraud,  if  he  left  out  any  land  included  in  such, 
lines*"  In  this  istate  the  natural  and  artificial  boundaries, 
the  moimments  described  as  the  boundaries  and  limits  of  the 
survey,  in  general,  form  the  only  evidence  of  the  survey.  To 
these  limits  thus  returned  the  survey  extends,  whatever  may  be 
the  courses  and  distances  expressed  in  such  return;  and  this  is 
the  common  law  of  the  land.  If  unbroken  usajg^e  and  a  uni- 
form course  of  judicial  decisions  can  make  the  law,  then  this 
was  properly  decided  by  the  court  to  be  a  general  rule  of 
property. 

On  this  head  I  shall  content  myself  with  referring  only  to 
one  decision  of  the  court:  Mageehan  v.  Adama^  2  Binn.  109.  A 
survey  and  patent  of  one  Conrad,  which  were  given  in  evi- 
dence, called  for  as  the  place  of  beginning  a  black  oak  on  the 
atate  line,  thence  by  the  same  one  hundred  and  thirty  perches 
to  a  post.  The  plaintiff  below  offered  to  prove  that  the  black 
oak,  and  the  marked  line  run  from  the  black  oak,  were  not  on 
the  state  line,  but  about  thirty  perches  east  of  it;  and  the  evi-^ 
dence  was  admitted,  and  the  plaintiff  recovered  according  to 
the  marked  line.  The  judgment  was  affirmed  by  the  unanimous 
opinion  of  the  court,  who  stated  that  this  had  been  so  settled 
many  times.  This  is  not  peculiar  to  Pennsylvania.  In  Massa- 
ohusetts  the  same  rule  prevails:  Mowe  v.  BdsSj  2  Mass.  380  [8 
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Am.  Dide.  69].  The  court  Chore  consider  it  as  an  estaUiBhed 
role  of  constmctiony  that  where  a  deed  describes  land  by  its 
admeasorementy  and  at  the  same  time  by  known  and  visiblo 
monuments,  the  latter  shall  prevail;  and  declare  that  it  had 
been  long  and  iuTariably  held  that  in  case  of  a  vazianoe  in  the 
description  of  land  between  the  monuments  and  the  length  of 
lines,  the  former  are  to  goyem,  and  that  without  any  relation  to 
the  quantity.  The  comer  trees  here  are  the  visible  bounding 
trees  and  allowed  landmarks,  which,  by  our  laws,  to  remove  ia 
made  an  indictable  offense. 

2.  Second  error  assigned.  The  court  state  the  law  to  be^ 
''  that  where  lines  and  comers  are  to  be  found  on  the  ground,, 
they  cannot  be  departed  from,  though  there  may  be  some  van* 
ance  in  the  courses;  and  if  the  waters  are  found  to  agree  with 
the  lines  and  comers  returned,  this  is  strong  evidence  of  a  sur- 
vey actually  made.''  So  has  the  law  ever  been  held.  The 
question  has  been  frequently  agitated,  and  is  now  put  at  rest. 
The  field  notes,  the  original  plots  made  hy  the  surveyor^  the 
survey  returned,  and  the  patent,  are  only  evidence  of  the  sur- 
vey. The  real  survey,  the  primary  evidence,  is  the  marks  on  the 
ground. 

In  Toder  v.  Flemmg,  before  Shippen  and  Teatee,  JJ.,  at 
nisi  priu8  at  Lewiston,  1798,  2  Sm.  L.  256,  the  question  oc- 
curred whether  the  pretensions  of  a  party  should  be  determined 
by  the  courses  and  distances  expressed  in  the  return  of  survey, 
or  by  the  marked  trees  and  lines  actually  run;  and  thus  was  the 
law  laid  down  by  these  judges,  whose  experience  in  questions 
of  this  nature  was  greater  than  that  of  any  men  now  living. 
"  The  natural  or  artificial  boundaries  of  a  survey  have  unifomily 
prevailed;  and  there  is  absolute  certainty  when  a  right  line  is 
foUowed  from  one  comer  to  another;  but  the  best  instruments 
will  vary  in  some  small  degree.  For  the  sake  of  public  conven- 
ience and  individual  safety,  all  the  lands  comprised  within  cer- 
tain marked  lines,  or  proceeding  from  marked  and  known  cor- 
ners, will  pass  in  a  deed.  Any  surplus  measure  or  variation  in 
the  courses  and  distances  will  not  vitiate  the  instrument.  The 
lines  actually  run  on  the  ground  are  the  true  survey  and  appro- 
priation of  the  land  contracted  for;  but  the  return  of  survey  is 
only  evidence  thereof,  and  shall  be  controlled  by  the  actual  sur- 
vey." This  point  had  been  frequently  determined,  and  partic- 
ularly in  Walker  v.  Furry,  before  McEean,  0.  J.,  in  1790. 

8.  The  third  error  assigned  is  in  the  court  stating  to  the  jury 
am  an  invamUe  rule,  that  where  two  comers  are 
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the  ooime  is  to  be  diazegarded.  As  a  general  rule  this  is  ad- 
mitted bj  the  coimsel  of  the  plaintifis  in  eixor.  It  is  contended 
that  it  is  stated  in  too  broad  terms,  and  is  not  without  ezoep- 
tion.  But  the  court  hsTe  qualified  the  general  expression  of 
the  inyariable  nature  of  the  rule;  for  thej  proceed  to  state, 
**  espedallj  in  a  closing  line/'  (and  applying  the  rule  to  the 
closing  line  here)  **  by  taking  this  course  and  running  from 
the  post  to  the  white  oak,  the  course  is  varied,  and  the  distance, 
but  all  the  lines  and  corners  except  one  are  preserved;"  and 
this  was  precisely  decided  in  Toder  t.  Fleming. 

The  counsel  for  the  defendants  below  on  the  trial  contended, 
that  the  surveyor,  after  he  had  calculated  the  whole  contents, 
found  he  could  not  return  the  whole,  as  the  surplus  would  ex- 
43eed  ten  per  cent.,  and  therefore  he  threw  out  a  part,  fairly  and 
intentionally.  The  fact  of  throwing  out  a  part  was  left  to  the 
jury;  "  you  wiU  decide  whether  the  surveyor  did  not  return  the 
survey  on  the  exterior  lines;"  and  towards  the  close  of  the 
charge,  on  a  suggestion  from  the  counsel  of  the  plaintiffs  in 
error,  it  is  repeated  that  this  fact  is  submitted  to  the  juiy. 

How  it  arose  that  the  plot  of  the  deputy  who  made  the  sur- 
vey returned  to  his  principal,  varies  in  one  course  fifty-five  and 
one  half  degrees  east,  from  the  marks,  on  the  ground  it  is  diffi- 
cult to  account  for.  It  could  not  be  that  he  intended  to  return 
the  whole  block  of  surveys  by  an  open  line,  for  he  has  returned 
ihem  by  the  marked  line  and  marked  boundaries.  It  could  not 
be  that  he  intended  to  disregard  the  whole  of  the  marked  ex- 
terior line,  because  the  corners  of  that  exterior  line  are  made 

• 

the  boundaries  of  the  survey  returned;  because  they  are  made 
by  him  to  represent  the  exterior  line  of  the  survey.  It  could 
not  be  that  he  intended  to  throw  off  the  triangular  piece  of 
about  eleven  acres,  in  obedience  to  his  instructions  not  to  re- 
turn more  than  ten  per  cent,  surplus,  for  he  would  still  leave  a 
surplus,  if  that  was  his  guide,  which  he  cotild  not  return  on  the 
other  six  warrants.  It  could  not  be  thought  he  intended  to 
change  the  whole  surveys,  because  he  refers  to  the  marked 
boundary;  because  the  waters  are  laid  down  as  they  actually 
run,  on  the  surveys  marked  on  the  ground;  and  because  it 
wotild  include  part  of  the  land  he  secured  for  himself  on  that 
same  day,  and  which  he  returned.  But  however  this  was,  all 
this  was  left  to  the  jury,  who  have  found  the  fact,  that  the  sur- 
veys of  defendant  in  error  did  include  the  lands  in  dispute,  and 
that  the  surveyor  did  extend  them  to  the  exterior  line,  and  that 
no  part  of  the  original  survey  was  thrown  out.     The  extent  of 
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the  survey  was  'a  fact,  and  *a8  such,  was  left  to,  add  has  beea 
^oQnd  by,  the  jury.  If  the  jury  erred,  this  court  cannot  rectify 
the  error:  Werdman  ▼.  Fdmly,  6  Binn.  89. 

4.  It  is  again  alleged  as  error  that  the  court  laid  down  th4 
law  "  that  if  a  lease  is  given  for  a  tract,  more  or  less,  and  there 
is  at  the  time  more  than  the  quantity,  and  the  party  occupies 
lands  on  both  sides  of  the  disputed  line  under  the  lease,  unless 
the  lease  specifies,  or  unless  it  is  prored  that  a  part  was  ex^ 
cepted,  it  must  be  considered  as  a  lease  of  the  whole."  This 
will  be  considered  with  respect  to  Hall's  lease  and  then  U> 
Brown's.  Eliasabeth  Powel,  under  whom  J.  H.  Powel,  the 
plaintiff  in  error,  claims,  the  then  proprietor  to  April  term, 
1800,  brought  an  ejectment  against  the  Halls.  This  was  four 
years  before  the  survey  made  under  the  direction  of  John 
Canon,  and  certainly  for  all  the  lands  within  the  survey.  May 
28, 1800,  judgment:  Thomas  Hall,  having  taken  a  lease  for 
himself  and  brothers.  The  lease  is  '*  of  that  certain  plantation 
situated  on  the  waters  of  Big  Trough  creek  in  Union  township 
containing  about  two  hundred  and  thirty  acres,  be  the  same- 
more  or  less,  now  in  possession  of  Thomas  Hall."  This  is  not 
a  lease  of  any  particular  number  of  acres  by  the  acre,  but 
of  the  tract  in  9olido  in  his  possession;  a  lease  in  bulk;  the- 
tract  of  land  in  his  possession  whatever  it  may  contain.  To 
the  same  term  an  ejectment  is  brought  against  James  Brown  by 
Elizabeth  Powel,  and  on  second  June,  1800,  judgment  against 
defendants  for  costs,  defendants  having  taken  a  lease.  The 
lease  is  dated  second  June,  1800,  and  is  '^  for  all  that  certain 
plantation,  or  part  of  a  tract  of  land,  situated  on  Big  Trough 
creek  waters,  supposed  to  contain  about  twenty  acres,  more  or 
less,  now  in  the  occupancy  of  the  said  James  Brown."  What 
is  the  extent  of  this  demise  ?  All  that  Brown  was  in  the  occu- 
pancy  of;  all  that  certain  plantation  or  part  of  a  tract,  or  what- 
ever  the  quantity  might  be.  They  knew  not  how  much  of  the 
plantation  he  was  in  possession  of;  they  supposed  it  about 
twenty  acres,  but  whether  it  was  more  or  less,  whatever  was  in 
his  possession,  he  leased. 

The  description  in  the  lease  is  not  of  quantity,  but  of  occu- 
pancy. The  plantation,  the  part  of  the  tract  in  his  occupancy, 
is  the  description;  the  quantity  is  not  ascertained,  nor  intended 
to  be  ascertained  by  the  number  of  acres;  its  boundaries  and 
limits  are  Brown's  occupancy,  supposed  to  contain  about  twenty 
acres,  more  or  less.  Is  it  anything  else  than  a  lease  of  a  cer* 
tain  number  of  acres ?    It  is  uncertain  of  itself  ("supposed,'* 
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'about/'  "more  or  lees"),  and  mast  be  rendered  certain  by 
some  other  matter  referred  to  in  the  lease.  That  matter  is  the 
occupancy,  which  is  the  only  limit  and  bound  of  the  lease;  it  id 
thus  rendered  certain.  In  inyestigating  the  judicial  construc- 
tion of  any  written  instrument,  reference  must  be  had  to  the 
subject-matter.  The  subject-matter  of  the  lease  is,  that  certain 
plantation  or  part*  of  a  tract  of  land,  then  in  the  occupancy  of 
James  Brown;  all  the  lands  in  that  tract  of  land  in  the  ocov- 
pancy  of  Brown,  whatever  might  be  the  quantity.  If  the  jury 
found  this  land  to  be  in  the  survey,  plantation,  or  tract  of  land 
of  Mrs.  Powel,  and  Brown  to  be  in  possession  in  1800  (as  is 
here  contended  by  the  plaintiffs  in  error),  then  it  was  leased, 
and  Brown  became  the  tenant  of  Mrs.  Powel.  The  qualifica- 
tion of  the  l^gal  import  of  the  words  used  in  the  lease  would  be, 
if  at  the  time  of  the  execution  of  the  lease,  a  part  was  excepted; 
and  then  it  would  be  otherwise;  then  the  terms  would  be  ex- 
plained and  restricted,  and  thus  it  is  qualified  in  the  opinion 
delivered.  If  this  be  so,  then  no  question  of  limits  could  arise, 
because  there  was  no  adverse  possession. 

5.  But  further  error  is  alleged.  As  it  respects  the  operation 
of  the  act  of  limitations,  every  decision,  every  construction  on 
the  law,  is  most  important,  for  it  extends  to  every  part  of  the 
state,  and  embraces  the  rights  and  possessions  of  every  man. 
John  H.  Powel,  or  those  under  whom  he  claims,  was  in  posses- 
sion of  a  part.  This  is  admitted  by  the  plaintiffs  in  error,  for 
Brown  and  Hall  were  his  tenants  of  whatever  they  leased,  be  it 
more  or  less,  during  the  time  in  which  the  limitation  would  run. 
As  they  entered  originally  without  color  of  title  on  the  deeded 
lands  of  the  defendant  in  error,  they  were  disseisors;  for  a  sur- 
vey puts  the  owner  in  possession.  Their  seisin,  then,  could 
extend  no  further  than  their  actual,  exclusive  occupation  and 
possession,  for  the  acts  of  a  wrong-doer  must  be  construed 
strictly,  because  he  claims  a  benefit  from  his  own  wrong. 
There  would  appear  to  be  no  clearer  principle  of  reason  and  of 
justice  than  this,  that  if  the  rightful  owner  is  in  the  actual  oc- 
cupancy of  a  part  of  his  tract  by  himself,  or  tenant,  he  is  in 
the  constructive  and  legal  possession  and  seisin  of  the  whole, 
unless  he  is  disseised  by  actual  occupation  and  dispossession. 
If  this  were  not  the  law,  the  possessor  by  wrong  wotild  be  more 
favored  than  the  rightful  possessor.  Here  are  two,  each  in 
actual  possession  and  occupation  of  part  of  a  surveyed  tract, 
the  owner  and  an  intruder.  Who,  then,  is  in  possession  of  the 
part  not  occupied  by  inclosure  by  either?  The  man  who  has 
no  right  but  by  diBsemln  of  a  part,  or  he  who  is  in  the  actual 
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oocnpancy  of  a  part,  and  the  rightful  owner  of  the  whole?  In 
this  kind  of  mixed  constniotiYe  posaesaion,  the  legal  seiain  is 
according  to  the  title.  Title  draws  possession  to  the  owner. 
It  remains  until  he  is  dispossessed,  and  then  no  further  than 
actual  dispossession  by  a  trespasser,  who  cannot  acquire  a  con* 
structiye  possession^  which  always  remains  with  the  title. 

The  plaintiffs  in  error  haye  no  just  cause  to  complain  of  the 
charge  of  the  court  as  to  this  act.  Where  a  man,  ^.Uimjwg  by 
improyement,  enters  on  the  land  of  another,  and  has  not  his 
pretensions  marked  out  by  lines  or  a  suirey,  he  is  only  protected 
so  far  as  is  coyered  by  his  buildings  and  improyements,  if  there 
is  neither  suirey  made  nor  lines,  nor  boundaries  of  such  im- 
proyement.  His  seisin  and  possession  do  not  extend  beyond 
his  actual  occupancy  by  inclosure,  and  exdusiye  possession;  it 
is  difficult  to  conceiye  how  the  protection  by  limitation  could . 
extend  further,  and  protect  possession  which  only  exists  in  the 
imagination  and  mind  of  the  improyer,  and  has  assumed  no  yis- 
ible,  notorious,  corporeal,  tangible  substance. 

One  enters  on  a  comer  of  three  tracts,  owned  by  different 
persons;  if  his  constructiye  possession  extends,  as  has  been  con- 
tended, to  all  that  a  legal  settlement  on  the  yacant  lands  of  the 
commonwealth  would  entitle  such  settler  to,  and  has  not  defined 
his  boundaries  by  notorious  and  yisible  marks,  by  some  positiye 
possession,  which  of  these  tracts  will  his  constructiye  possession 
embrace?  Which  of  these  owners  is  to  lose  his  land  by  the 
bar  arising  from  the  limitation.  The  election  would  remain 
with  the  trespasser.  He  might  set  his  heart  on  the  whole  of 
any  one  of  these  tracts,  or  take  a  part  of  the  three,  and  thus  a 
man  be  disseised  of  his  land  by  an  adyerse  possession,  of  which 
the  utmost  circumspection  can  giye  no  notice  by  a  notorious 
possession,  which  did  not  exist  in  fact. 

The  court  wish  to  be  understood  as  not  giying  any  opinion 
Jiow  far  one  entering  on  the  lands  of  another,  without  offi- 
<cial  right,  but  merely  claiming  by  right  of  possession,  is  pro- 
ttected  by  limitation  beyond  his  actual  inclosures,  though  he  has 
lines  run  or  a  suryey  made,  and  his  boundaries  ascertained. 
^Fhe  plaintiffs  in  error  haye  not  supported  any  of  the  objec- 
tions to  the  opinion  filed,  and  judgment  must  therefore  be 

affirmed. 
Judgment  affirmed. 

Approved  and  followed  as  authority,  on  the  point  that  the  lines  marked 
on  the  ground  oonstitote  the  actual  snnrey  and  oontrol  the  rotom,  in  Walker 
V.  Smith,  2  Pa.  St.  43;  Heath  v.  Amutrang,  12  Id.  178;  Wray  y.  MUUr. 
14Id.281l. 
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Ward  v.  Johnson. 

[6  XmvoBD,  6*] 

CoTSirAiiT  voT  TO  Sua  Obugob.— When  an  obligee  oorenaate  not  to  ine 
one  of  two  Joint  and  eeTenl  obligon»  and  eepedally  wliere  the  ob]ig»- 
tion  la  onlj  not  to  ane  for  a  limited  time,  aooh  obligation  doea  notamoont 
to  a  releaae^  bnt  ia  a  oorenant  merely,  and  the  oUigee  may  afcill  ane  the 
otiiar  obligor  at  law. 

SovsBSBDXAB.  Jolmson  sued  Ward  as  surety  on  a  bond.  The 
defendant  pleaded  that  in  the  original  action  against  the  prin- 
cipal, the  latter  confessed  judgment,  with  a  stay  of  execution, 
which  was  accepted,  and  the  principal  was  discharged;  that  this 
was  done  without  the  present  defendant's  assent;  and  that  the 
confession  of  judgment  was  on  terms^  the  principal,  William 
Long,  having  liberty  to  discharge  the  same  by  a  conveyance  of 
land.    Judgment  for  the  plaintiff  upon  a  demurrer  to  this  plea. 

Wickkamy  for  the  plaintiff  in  error,  urged  that  the  judgment 
with  a  stay  of  execution  merged  the  original  obligation  so  that 
no  further  proceedings  could  be  had  upon  it,  either  against  the 
principal  or  surety,  and  especially  so  as  against  the  surety: 
Nia>et  V.  Bmiih^  2  Bro.  Oh.  Cas.  679;  Ship  v.  Hu£y^  8  Atk.  91;  7 
Bac.  506. 

Wiriy  cofUra. 

By  Oourt,  Boani,  J.  The  court  is  of  opinion  upon  the  au- 
thority of  the  cases  of  Dean  v.  NewhaU,  1  T.  B.  68,  and  Lacy  v. 
Kynasion,  12  Mod.  661,  that  where  an  obligee  covenants  not  to 
sue  one  of  two  joint  and  several  obligors,  and  much  more,  where 
the  obligation  is  only  not  to  sue  him  for  a  limited  time,  Ayloffe 
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T.  Scrimshire^  Oarih.  63«  this  obligation  does  not  amonnt  to  a 
release^  but  is  a  covenant  only;  and  that  the  obligee  may  still 
sne  the  other  obligor  at  law.  And  on  this  gronnd  the  oonzt 
affirms  the  judgment. 

At  the  same  time  the  majority  of  the  court  are  inclined  to 
think,  upon  the  authority  of  the  base  of  Ifubel  t.  8mUh,  2  Bio. 
Oh.  Gas.  681,  recognized  in  this  court  in  the  c^is^  ot  Oroughlon 
Y.  Duval^  8  Call,  69,  that  where  as  in  this  case,  during  the  pen- 
dency of  a  suit,  the  creditor  enters  into  a  covenant,  upon  re- 
ceiving a  confession  of  judgment  by  the  principal,  to  stay 
execution  for  a  given  time,  as,  to  use  the  words  of  the  court  in 
Croughion  v.  Dutai,  **  this  amounts  to  a  new  contract  and  com- 
promise with  the  principal,  without  the  consent  of  the  surely, 
and  deprives  him  of  his  remedy  by  a  bill  of  quia  Hmet;  the 
security  is  thereby  discharged ''  in  equity  from  the  obligation 
of  his  contract. 

Cabell,  J.,  expressed  no  opinion  as  to  the  appellant's  right  to 

relief  in  equity. 

Judgment  affirmed. 


Bee  Pain  Y.  Paekard,  7  Abl  Deo.  909i  Kkigr.BaMmlmtmi§$,4IA,maAHafm 
T.  Ward,  €uUe,  554w 


Shaver  v.  Whitb. 

[6  IfOIVQBD.  110.] 

AxxaGDro  Jubibdiotion. — ^ActioiiB  on  canitaote  and  for  panonal  h^iiziai^ 
wherever  erismg,  tdbj  be  brought  in  the  conrte  of  Vizgniia,  witiumt 
alleging  in  the  declaration  where  the  oanae  of  aotion  arose;  yet  in  oaeee 
where  it  may  be  neoenaiy,  in  order  to  avoid  a  vuiaace,  l^  fiotion  the 
plaintiff  ia  permitted  to  aver  under  a  videiieet  that  the  plaoe  is  within 
the  joriadiotion  of  the  court  in  which  the  action  ia  brooghtb 

PtBADiKO  TO  THB  JuBiSDicnov. — ^Whero  the  plaintiff  doee  notuae  this  fic- 
tion, the  defendant  ia  not  in  general  permitted  to  aver  that  the  canae  of 
'  action  «roee  in  another  country,  except  to  justify  the  act  by  the  Uwa  of 
that  country,  or  to  show  that  the  action  has  been  bion^t  in  an  improper 
form;  but  such  plea  goes  to  the  justification  of  the  defendant,  not  to  the 
jurisdiction  of  the  court 

JuBTiiiGATioir  BT  Lex  Locl— It  is  a  principle  that  if  a  party  be  justified  as 
to  a  transaction  in  the  country  where  it  took  place,  he  is  Justified  every- 
where. 

Malicious  Pbosbcution,  Acmov  iob. — Case  for  malicioQa  prosecution  and 
not  trespass  vi  et  armis  in  the  proper  action  against  a  person  who 
maliciously  and  without  probable  cause  sues  out  an  attachment  anu 
causes  it  to  be  levied  on  the  property  of  another. 
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*  ^ 

TBSBFiaB.    The  opinioxi  fttates  the  case. 

Bj  Court,  Boanx,  J.  This  was  an  action  of  treepasa,  brought 
by  the  appellees.  White  and  Dougherty,  against  the  appellant 
in  the  superior  court  of  law  for  the  county  of  Washington.  li 
charges  that  he,  the  appellant,  combined  with  Fagan,  at  Sulli- 
Tan,  to  wit,  at  the  county  of  Washington  aforesaid,  and  within 
the  jurisdiction  of  the  court,  with  force  and  arms,  took  three 
hundred  heiad  of  cattle  out  of  their  possession,  and  other  wrongs 
then  and  there  did  against  the  peace  of  the  commonwealth. 
To  this  declaration  four  seyeral  pleas  were  put  in  and  demurred 
to  by  the  plaintiffs,  which  demurrer  was  held  good  by  the 
court;  whereupon  the  defendant  pleaded  not  guilty,  on  which 
issue  was  taken,  and  a  yerdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  upon  the  demurrer  to  evidence. 
The  court  gave  judgment  for  the  plaintiff  upon  the  demurrer^ 
from  which  the  defendant  appealed  to  this  court. 

As  all  the  objections  taken  in  the  case  equally  occur  upon  the 
demurrer  to  evidence,  as  upon  the  pleas,  it  will  not  be  necessaxy 
for  us  to  go  into  the  latter,  farther,  at  least,  than  is  inferable 
from  the  opinion  given  upon  the  former.  It  is  probable,  how- 
ever,  that  judgment  should  have  been  rendered  for  the  appel- 
lant, at  an  earlier  stage,  upon  the  two  last  pleas,  on  the  ground 
that  they  set  forth  facts  which  show  that  case  and  not  trespass, 
was  the  proper  action.  The  case  as  briefly  collected  from  the 
demurrer  to  evidence  is,  that  the  appellant  had  obtained  an  at- 
tachment in  Tennessee,  for  a  debt  claimed  as  due  from  White, 
and  caused  it  to  be  levied  upon  the  property  of  both  the  plaint- 
iffs; which,  it  is  alleged,  was  obtained  on  false  pretenses,  and 
was  iniquitous.  The  judgment  rendered  on  the  attachment  was 
also  perpetually  enjoined  by  the  court  of  errors  in  that  state. 
In  addition  to  this  objection  to  the  proceeding,  it  is  further  ob- 
jected that  the  action  did  not  lie  in  Yiiginia  for  an  act  com- 
mitted in  Tennessee,  and  that  trespass  was  not  the  proper  ac- 
tion. 

We  hold  it  to  be  a  clear  principle  that  actions  may  be  broughi 
here  upon  contracts  entered  into,  or  personal  injuries  committed 
anywhere.  In  general  it  is  not  necessary  to  state  in  the  declara- 
tion  where  the  contract  arose,  or  the  injury  was  committed. 
But  this  is  sometimes  necessary,  and  then,  for  the  sake  of  ob- 
viating the  objection  of  a  variance,  or  the  like,  the  plaintiff  is 
permitted  by  a  fiction  to  state  under  a  videlicet  that  the  place  is 
within  the  jurisdiction  of  the  court  in  which  the  suit  is  brought. 
It  is  also  held  that  this  fiction,  being  in  furtherance  of  justice. 
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caxmot  be  tr&Tersed.  In  cases  in  whioh  the  plointiif  does  not 
nse  this  fioiion,  the  defendant  shall  not,  in  general,  be  per- 
mitted to  ayer  that  the  cause  of  action  arose  in  another  oonn- 
tiy;  for  that  averment  is  in  conflict  with  the  principle  before 
stated,  that  contracts  and  personal  injuries  are  not  in  their 
nature  local.  A  defendant  shall  not  be  permitted  to  arer  this 
fact,  unless  he  finds  it  neoessaiy  to  ayer  also  that  by  the  laws  of 
the  country  in  which  the  act  was  committed,  it  was  justifiable. 
In  that  case  the  locality  of  the  act  forms  an  essential  part  of 
his  defense;  it  cuts  up  the  right  of  action  of  the  plaintiff;  and 
the  pleading  it  is  eyen  beneficial  to  the  plaintiff,  as  it  affords 
him  an  opportunity  before  the  trial  of  ascertaining  whether  the 
laws  of  the  country  in  question  are  such  as  are  ayerred  by  the 
plea. 

In  the  case  before  us,  it  was  not  improper  for  the  defendant 
to  plead  that  the  trespass  was  committed  in  the  state  of  Ten- 
nessee, as  he  also  pleaded  that  he  was  acting  under  the  author- 
ity of  the  laws  of  that  state  in  the  instance  in  question.  These 
facts,  however,  do  not  go  to  the  jurisdiction  of  the  court,  but 
only  to  the  justification  of  the  defendant;  the  principle  being  as 
aforesaid,  that  if  a  party  is  justified  as  t^  a  transaction  in  the 
country  or  place  in  which  it  was  committed,  he  is  justifiable 
everywhere.  So  these  facts  may  not  only  amount  to  a  complete 
justification  of  the  defendant;  but,  if  they  do  not,  they  may 
show  he  is  not  reefponsible  in  the  particular  form  of  action  in 
question.  They  show,  in  the  case  before  us,  that  the  action  of 
trespass  vi  et  armia  does  not  lie.  The  act  in  question  was  un- 
accompanied with  force,  and  the  defendant  was  only  seeking 
redress  of  an  injury  by  the  regular  forms  of  law.  If  indeed 
he  has  gone  out  of  his  proper  province,  and  has  endeavored  to 
make  those  forms  subservient  to  the  malignity  of  his  views;  if  he 
has  instituted  the  action  or  proceeding  with  malice  and  without 
probable  cause,  then  indeed  he  is  responsible  for  his  conduct,  but 
not  in  this  form  of  action.  The  action  adapted  to  such  a  state 
of  things,  is  a  special  action  on  the  case  for  a  malicious  prosecu- 
tion. The  case  of  Young  v.  Oregory,  in  this  court,  is  conclusive 
to  show  both  that  that  is  the  proper  kind  of  action,  and  that 
the  declaration  should  aver  the  existence  of  malice  and  the 
want  of  a  probable  cause  of  action.  The  evidence  disclosed  in 
the  demurrer  therefore  does  not  authorize  the  appellees  to  re- 
cover in  this  action,  which  is  an  action  of  trespass.  Whether 
it  would  justify  a  judgment  in  an  action  for  a  malicious  proseon* 
tion,  we  need  not  determine. 
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This  view  of  the  case  is  oonolnsiTe  as  to  the  appellee  White. 
It  is  also  oonolusiye  as  to  Dougherty.  By  connecting  himself 
with  White  in  this  aotion»  and  suing  the  appellant  instead  of 
the  sheriff,  he  must  submit  to  the  decision  in  it.  He  cannot 
bring  an  action  of  trespass  against  the  appellant  who  has  only 
pursued  a  legal  remedy;  and  it  is  not  necessary  for  us  to  say 
whether  he  could  bring  that  action  against  the  sheriff,  who  is 
no  party  to  this  action.  As  at  present  advised,  howcTer,  we 
think  the  officer  was  justified  in  seising  all  the  partnership 
effects.  It  is  laid  down  in  the  case  of  Heydon  t.  Eeydon,  1  Salk. 
392,  that  on  a  judgment  against  one  copartner,  the  sheriff  must 
seize  all  the  partnership  effects,  because  the  moieties  are  un- 
divided; for  if  he  seize  but  a  moiety,  and  sell  that,  the  other 
partner  will  have  a  right  to  a  moiety  of  that  moiefy;  but  he 
must  seize  the  whole,  and  sell  a  moiety  thereof  undivided,  and 
the  vendee  will  be  tenant  in  common  with  the  other  partner. 

On  these  grounds  we  are  of  opinion  that  the  judgment  should 
be  reversed,  and  entered  for  the  appellant. 


FiNDLAT  V.  SbOTH. 

[e  MmvoBD^  18*.] 

BR4TS  DivisiD  SuBnoT  TO  Ohabox.— Whflre  a  teitator  deviied  ocrtain 
nlt-workfl  to  lus  wife  and  two  near  relativee,  doring  her  life-time,  enb- 
Jeot  to  the  payment  of  aondiy  legacies  to  a  laige  amonnt^  it  was  held 
that  the  deviaeea  were  anthofued  to  make  nnlimited  nee  of  the  nline 
mineral  and  of  the  wood  from  the  land  of  the  devisor  from  which  fuel 
was  supplied  in  his  life-time  to  cany  on  the  works. 

Waste— Law  ov  Hxai. — ^In  the  application  of  the  law  of  wastes  regard  most 
be  had  to  the  droomsfcanoes  of  a  new  and  nnsettled  country. 

Bill  in  equity.  The  plaintiff  claimed  as  heir,  in  remainder, 
of  William  King,  who,  by  his  last  will,  devised  certain  prem- 
ises to  his  wife  and  two  other  near  relatives  for  her  life,  to  cany 
on  the  business  of  salt-works  thereon,  and  merchandising  in 
salt,  subject  to  the  payment  of  legacies  to  a  large  amount.  The 
widow  intermarried  with  the  defendant  Smith,  and  both  are 
made  parties  herein.  The  bill  alleged  that  the  defendants  had 
allowed  the  original  salt  well  on  the  premises  to  fall  in,  and 
become  of  little  use;  that  they  had  dug  a  new  well  from  which 
they  drew  twice  the  amount  of  water  as  from  the  old  well,  cut 
twice  as  much  timber  as  formerly,  in  order  to  convert  the  water 
into  salt,  and  that  thereby  they  were  exhausting  the  saline  min- 
eral on  the  lands  and  were  consuming  the  wood  from  hillsides. 
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otherwise  inTaliiable,  to  the  injury  of  the  estate  in  remainder. 
The  bill  prayed  that  the  defendants  be  perpetually  eojoined 
from  digging  the  said  new  well,  or  any  other  well,  for  obtain- 
ing salt  water,  and  from  taking  any  more  wood  than  enough  to 
make  five  hundred  bushels  of  salt  per  day,  and  that  they  should 
be  compelled  to  repair  the  old  salt  well,  and  keep  it  constantly 
in  good  condition. 

The  answer  of  the  defendants  alleged  that  the  original  well 
had  so  fallen  in  at  the  death  of  the  testator  as  to  render  inef- 
fectual all  attempts  by  them  to  repair  it;  that  the  new  well  was 
not  an  injury  to  the  estate,  but  an  improvement;  that  the  quan- 
tity of  salt  to  be  made  was  not  limited  by  the  will,  and  that  it 
was  proper  for  defendant  to  cut  all  the  wood  necessary  to  the 
making  of  the  salt;  and  that  the  salt-works  were  the  only  source 
from  which  funds  could  be  obtained  to  pay  the  legacies. 

Tatlob,  Chancellor,  dismissed  the  bilL  From  this  deeree  the 
plaintiff  appealed. 

Leigh^  for  the  appellant. 
Wickhantf  contra. 


CoALTSBy  J.  I  shall  consider  the  tenants  in  this  case  as 
holding  estates  for  the  life  of  Mrs.  Smith,  as  well  because  it  is 
so  limited  by  the  will,  as  because  perhaps  that  limitation  is  not 
done  away,  or  enlarged  to  a  fee,  by  a  charge  in  gross  upon  the 
land  which  the  tenants  might  be  compelled  to  pay,  at  all 
events,  whether  they  received  profits  or  not,  to  the  amount. 
But,  taking  it  at  present,  they  are  only  bound  to  pay  the  lega- 
cies out  of  the  profits,  if  so  much  are  received;  leaving  it  as  a 
question  hereafter  to  be  decided  whether,  in  default  of  profits 
sufficient,  they  are  or  are  not  to  be  paid,  should  such  question 
ever  arise.  I  shall  proceed  to  inquire  whether  the  tenants  are 
to  be  laid  under  the  restraint,  as  to  the  use  of  the  water  and 
fuel,  prayed  for,  or  any  other  restraint  whatever. 

First,  as  to  the  use  of  the  water,  and  digging  the  new  well. 
If  this  was  a  lease  for  life  of  the  use  of  the  salt  well,  I  can  see 
no  reason  why  digging  a  new  one  within  a  small  distance  of  the 
old,  so  as  to  communicate  with  the  same  fountain,  should  be 
restrained  any  more  than  opening  new  shafts  to. pursue  the 
same  vein  of  coal;  and  the  more  especially  as  by  such  new 
shafts  the  whole  vein  may  be  exhausted,  which  it  is  not  pre* 
tended  could  happen  as  to  this  fountain  of  water.  I  think, 
therefore,  that  the  new  well  may  lawfully  be  dug  and  used,  in 
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the  manner,  and  for  the  puzpose  stated  in  the  bill  and  answer; 
and  that,  as  any  quantity  of  water  might  lawfully'  haTe  been 
drawn  from  the  old  well,  so  it  may  from  the  new,  eyen  if  the 
fountain  itself  should  by  dried  up  thereby,  but  which  is  beliered 
to  be  impossible. 

Second,  as  to  the  use  of  fuel.  There  seems  to  be  no  doubt 
that  the  devise  of  the  salt-works  is  not  restricted  to  the  well 
alone,  but  that  it  extends  also  to  the  use  of  that  mountain  wood- 
land which  seems  to  have  been  acquired  for  the  purpose  of  sup- 
plying fuel,  without  which  the  salt  water  would  be  of  little  use. 
The  bill  itself  seems  to  admit  that  a  use  of  fuel  to  the  utmost 
extent  that  the  testator  used  it,  would  be  properly  taken  accord- 
ing to  the  intention  of  the  will,  and  would  not  be  waste.  But 
the  extent  of  the  woodlands,  their  capacity  of  reproducing 
timber  of  equal  value  for  fuel  with  that  now  upon  them, 
end  whether  the  woodcutting  proceeds  more  or  less  rapidly 
than  such  reproduction,  is  not  stated;  nor  does  appear  that  fuel 
can  be  otherwise  procured.  If  a  restraint  is  to  take  place,  the 
use  by  the  testator  might  be  an  improper  standard,  as  he  may 
have  used  it  imprudently  or  not  to  the  extent  that  prudence 
would  admit,  or  to  which  he  would  have  used  it  on  the  increase 
of  his  funds,  or  as  the  demand  for  the  article  or  the  competi- 
tion in  market,  which  has  since  taken  place  wotild  require,  in 
order  to  continue  the  profits  as  great.  It  is,  therefore,  possible 
that  a  more  full  development  of  facts  might  change  my  opinion, 
these  cases  depending  yeiy  much  upon  the  circumstances  attend- 
ing each  case;  and,  consequently,  any  opinion  now  given  by  me, 
perhaps,  ought  not  to  conclude  the  parties,  should  a  difEerent 
ease  be  hereafter  made  out;  and  will  certainly  not  be  intended 
to  authorize  malicious  or  extravagant  waste,  and  which  a  tenant 
without  impeachment  of  waste  would  be  restrained  from  com- 
mitting. Considering  this,  then,  as  a  devise  as  well  of  the  use 
<xf  the  water  as  of  the  woodland  for  fuel,  and  that  the  use  of  the 
former  is  unlimited,  is  the  use  of  the  latter  unlimited  also  ?  Let 
us  consider  it,  in  the  first  place,  by  analogy  to  house-bote, 
fence-bote,  etc.  The  house  or  field,  which  is  the  principal,  may 
be  used  during  the  term  to  any  extent,  not  amounting  to  waste; 
and  may  be  kept  in  constant  repair,  although  it  may  require  all 
the  timber  or  fence-bote  on  the  land  for  that  purpose;  and  so  of 
fire-bote.  The  jHurty  having  the  right  to  these  botes,  and  using 
them  in  the  regular  way,  cannot  be  restrained  from  taking  the 
whole,  if  such  use  requires  the  whole.  So,  here,  the  well  is  as 
^e  field  to  be  cultivated,  and  requires  a  use  of  wood  common* 
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rante  with  the  use  of  water;  and,  if  prodBntif  ivad  to 
tent,  anj  other  xeetnint  would  seem  coutiaiy  to  tte 
ebore  dedaied  in  the  case  of  botes. 

Bat,  again  in  the  oaae  cf  Hobari,  234,  wUdi  was  am 
waste  for  felling  oaks,  etc.,  the  defendant  pleaded  that  he 
a  lease  to  him  of  all  mines,  etc.,  and  that  he  felled  the 
to  make  certain  ntensils  about  the  mines,  without  whiA  thsj 
could  not  be  used.  It  appeared  that  the  landlotd  had 
the  habit  of  taking  the  same  kind  of  timbv  for  Am 
pose,  and  also  the  tenant  on  some  prefious 
maxim  "  that  the  grant  of  a  thing  caiiied  all  things  indnded. 
without  which  the  thing  granted  could  not  be  had,"  was  held 
not  to  aTail  the  defendant  in  this  case,  for  that  giant  is  to  be 
considered  of  things  incident  and  directly  neosssaiy.  Bot  sop- 
pose  the  use  of  timber  for  these  puipossa  had  in  that  case 
been  incident  and  directly  necessaiy  to  the  use  of  the  Budn 
thing  granted,  or  had  been  granted  also  with  it  (one  or  the 
other  of  which  seems  to  be  the  case  here),  could  the  paitj  hate 
been  restrained  if,  in  using  the  mine  to  the  extent  he  had  a  nghi 
to  use  it,  it  became  necessaiy  to  use  the  whole  of  the  tmber  for 
these  purposes? 

This  case,  too,  supports  my  position  that  the  use  by  the  tes- 
tator is  not  a  proper  criterion  in  favor  of  a  tenant,  as  the  owner 
of  the  fee  may  waste  or  use  his  timber  as  he  pleases;  and  if  it  ia 
no  criterion  in  his  favor,  it  ought  not  to  be  against  him.  But 
this  case  may  perhaps  be  placed  on  yet  higher  ground  in  favcnr 
of  the  tenants,  who,  if  I  am  not  mistaken,  may  be  considered  as 
without  impeachment  of  waste,  or  having  an  unlimited  right  to 
use  the  fuel,  in  order  to  effect  the  objects  of  the  testator.  I 
presume  express  words  to  that  effect  are  not  necessaiy  in  a  will, 
but  in  this  respect,  as  in  all  others,  the  intention  shall  prevaiL 
In  1  Bro.  Ch.  Cases.  166.  a  testator  devised  land  to  his  wife  for 
life,  and,  by  a  codicil,  he  says,  '*  whereas,  by  my  will,  my  wife 
cannot  cut  any  timber,  now  my  will  and  mind  is  that  she  may, 
whilst  she  continues  my  widow,  cut  timber,  for  her  own  use 
and  benefit,  at  seasonable  times  in  the  year/'  Under  this  power 
she  began  to  out  and  sell.  It  was  contended  that  she  had  not 
a  right  to  cut  timber  for  sale,  but  only  for  her  own  use  on  the 
estate,  and  for  estrovers.  The  lord  chancellor  utterly  rejected 
this  idea,  that  she  was  only  entitled  to  cut  for  her  own  use  on 
the  estate,  etc.,  and  said  she  was  entitled  to  cut  everything  that 
could  be  called  timber;  in  other  words,  she  was  tenant  without 
impeachment  of  waste.    And  in  1  Eq.  Cas.  Ab.  221,  it  is  said,. 
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"  if  there  be  a  joiuiress  with  a  coYenant  that  it  shall  be  worth 
such  a  yearly  valae,  though  her  estate  be  not  without  impeach- 
ment of  waste,  yet  she  may  do  waste  to  make  up  the  defect  in 
value,  and  equity  will  not  prohibit." 

The  parties  here  do  not  take  by  contract  wherein  each  party 
would  seek  to  make  the  best  bargain,  but,  being  the  one  the 
wife,  and  the  other  near  relations  either  of  the  testator  or  his 
wife,  were  themselres  objects  of  his  affection  and  bounty;  and, 
by  means  of  this  devise,  too,  other  near  relations  and  objects  of 
very  extensiTe  bounty  are  intended  to  participate  in  his  munifi- 
cence. He  had  no  children  in  whom  to  vest  bis  large  estate, 
and,  baying  numerous  collaterals,  he  seeks  to  make  a  provision 
for  them  by  inducing  the  devisees  of  his  capital,  whether  vested 
in  the  salt-works,  or  in  merchandise,  to  take  the  management 
thereof,  and  devote  their  time  and  labor,  not  only  for  their  own 
benefit,  as  objects  nearest  his  affection,  but  to  raise  extensive 
legacies  for  his  other  relation,  providing,  in  case  he  should 
have  a  child,  this  arrangement  should  not  take  place.  For 
what  purpose  should  he  limit  the  use  of  this  property,  in  favor 
of  one  collateral  relation,  when  such  limitation  might  prevent, 
within  the  life  of  lus  wife,  the  making  a  8u£Bcient  clear  property 
to  pay  the  legacies  to  others,  and  might  also  prevent  the  wife, 
and  the  other  devisees  of  the  life  estate,  from  that  gain  which 
they  had  a  chance  to  make  during  the  said  estate,  and  which 
was  as  well  the  desire  of  the  testator  in  their  favor,  as  the  great 
inducement  on  which  they  would  be  expected  to  undertake  so 
important  and  hazardous  a  business?  Suppose  the  legacies  had 
failed,  in  consequence  of  these  devisees  not  pushing  the  buBi- 
ness  as  far  as  the  funds  placed  in  their  hands  would  justify; 
could  they  be  considered  as  fulfilling  the  object  and  desire  of 
the  testator,  or  acting  justly  by  the  legatees  ?  For  these  rea- 
sons, my  strong  impression  at  present  is,  that  the  testator  in- 
tended a  free  and  unlimited  use  of  bis  capital,  whether  consist- 
ing of  moneyes,  salt  mineral,  or  woodland,  especially  as  the 
quantity  of  the  latter  may  have  been  so  great  as  that  he  may 
have  supposed  the  capital  given,  and  its  probable  increase  cotdd 
not,  during  one  life,  produce  a  lasting  bad  effect  to  the  remain- 
der-man, and  was  therefore  willing  to  risk  this  in  favor  of  per- 
sons equally  dear  to  him,  and  as  a  boon  to  them  for  undertaking 
the  task. 

It  is  not  contended  (nor  do  I  intend  to  say  such  allegation 
would  alter  my  opinion)  that  any  new  capital  has  been,  or  is 
likely  to  be,  introduced,  or  that  the  money  part  of  it  turned 
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oat  to  le  greater  than  was  expected  by  him.  On  the  contnuj, 
it  is  stated  that  the  reyeise  is  the  fact  as  to  the  mercantila 
transactions,  which  have  been  absorbed  bj  the  payment  of 
debts;  so  that  a  laxge  portion  of  the  bounty  which  these  parties 
were  expected  to  take,  and,  conseqaently,  their  means  of  car- 
rying on  the  works  still  more  extensively,  has  failed. 
Upon  the  whole,  I  am  for  affirming  the  decree. 

Oabxll,  J.  The  law  of  waste  in  England  yaries  and  aooom- 
modates  itself  to  the  varying  wants  and  situations  of  the 
difEerent  counties  in  that  country.  Thus,  what  is  waste  in  one 
county  is  not  waste  in  another.  On  the  same  principle,  the 
law  of  waste,  in  its  application  here,  varies  and  accommodates 
itself  to  the  situation  of  our  new  and  unsettled  country. 

The  questions  in  this  case,  as  to  the  rights  of  the  appellees 
under  the  will  of  William  King,  relate  to  the  use  of  certain 
water  impregnated  with  salt,  and  to  the  use  of  the  wood  on  the 
lands  of  the  said  King,  necessary  for  converting  that  water  into 
salt.  The  clause  in  William  King's  will  on  which  this  contro- 
versy depends,  is  in  the  following  words:  **  During  the  life- 
time of  my  wife,  it  is  my  intention  and  request  that  William 
Trigg,  James  King,  and  her,  do  carry  on  my  business  in  co- 
partnership, both  salt-works  and  merchandising,  each  equal 
shares;  and  that,  in  consideration  of  the  use  of  my  capital,  they 
pay  out  of  the  same  the  following  legacies."  The  legacies  are 
then  specified,  amounting,  as  it  appears  from  the  answers,  to 
about  seventy  thousand  dollars.  I  refer  to  the  answers  because 
the  amount  cannot  be  ascertained  from  the  will  itself,  as  many 
of  the  legacies  are  given  to  persons  described,  not  by  name,  but 
as  the  children  of  certain  parents,  without  mentioning  the 
number  of  children.  As  the  answers,  however,  are  not  replied 
to,  the  facts  which  they  state  in  relation  to  the  controversy^ 
vWhether  responsive  to  the  bill  or  not,  must  be  taken  to  be  true. 

^irst,  as  to  the  water.  The  answers  entitled  to  respect  as 
•flloresaid  show  that  the  new  well  which  the  appellees  are  sink- 
ing is  not  for  the  purpose  of  reaching  any  new  vein  of  water, 
but  as  the  only  practicable  mode  of  using  the  old  vein.  The 
case  of  Clavering  v.  Clavering,  2  P.  Wms.  388,  is  conclusive  to 
show  that  tenant  for  life  of  coal  mines,  even  when  not  without 
impeachment  of  waste,  may  open  new  pits  or  shafts  for  working 
the  old  vein  of  coal.  The  reason  on  which  that  case  was  decided 
applies  forcibly  to  this,  viz:  that  otherwise  the  works  could 
not  be  carried  on.  The  objection  to  the  new  well  being  thus 
removed,  the  question  is  only  as  to  the  extent  to  which  the  ap- 
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pellees  may  use  the  water  of  the  old  vein;  and  on  tbis  point  it 
is  contended  by  the  appeUants,  that  no  greater  quantities  ought 
to  be  used  than  were  used  by  King  himself  about  the  time  of 
his  death.    In  England,  a  tenant  for  life  or  years  of  land  in 
which  there  were  mines  of  coal,  or  the  like,  opened  at  the  time 
of  the  lease,  may  work  them  and  take  the  profits,  even  although 
the  lease  does  not  mention  the  mines:  Co.  Int.  54,  b.;  and  I 
have  been  unable  to  find  that  the  tenant  in  such  case  was  ever 
restricted  in  the  use  of  the  mine,  even  although  such  use 
should  entirely  exhaust  it  before  the  determination  of  his  estate. 
But  the  facts  stated  in  the  answer  in  this  case  lead  to  the  be- 
lief that  the  saline  mineral  is  inexhaustible.     These  facts  were 
well  known  to  William  King,  the  testator.     When,  therefore, 
he  expressly  granted  by  his  will  to  the  appellees  the  use  of  this 
water,  he  could  have  had  no  possible  motive  to  restrict  them  in 
its  enjoyment;  and,  in  the  absence  of  all  express  restrictions,  it 
will  be  difficult  in  such  a  case  to  raise  them  by  implication. 
There  aie,  on  the  contrary,  the  strongest  circumstances  in  the 
will  itself  to  show  that  he  intended  no  restrictions  whatever. 
The  tenants  for  life  were  his  wife,  his  brother,  and  the  husband 
of  his  niece.     He  intended  to  give  them  a  beneficial  interest. 
When,  therefore,  he  limited  its  duration  to  the  life  of  Mrs. 
King,  which  might  terminate  shortly  after  his  own,  and  charged 
it  with  the  payment  of  seventy  thousand  dollars,  a  considerable 
part  of  which  was  payable  in  a  few  years  after  his  death,  it  can 
hardly  be  supposed  that  he  intended  to  restrict  them  in  the  use 
of  the  salt  water  (perhaps  the  principal  source  from  which  the 
legacies  were  to  be  raised);  especially  when  he  considered  that 
water  to  be  inexhaustible.     Thus,  to  restrict  them  might  be  to 
defeat  entirely  the  bounty  intended  for  them.    I  do  not  con- 
tend that  the  tenants  for  life  became  bound,  by  accepting  the 
devise  in  their  favor,  to  pay,  at  all  events,  the  several  sums  di- 
rected to  be  paid,  as  the  consideration  of  that  devise.    I  believe 
they  were  bound  to  pay  out  of  the  profits '  only;  and  that  the 
determination  of  their  estate  before  the  profits  could  pay  the 
•debts,  would  discharge  them  from  the  payment  uf  the  residue. 
But  they  would  be   bound    to  the  extent  of  the  net  profits. 
Suppose,  then,  Mrs.  King  should  die  precisely  at  the  time  that 
the  profits  should  amount  to  seventy  thousand  dollars;  it  is 
clear  that  the  tenants  for  life  would  not  receive  one  cent  for 
themselves.    A  construction  leading  to  such  a  result  ought  not, 
I  think,  to  be  favored;  and  even  as  to  the  legatees  of  the  seventy 
thousand  dollars,  who  we/e  his  near  relations,  a  restricted  use 
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of  the  water  might  have  protracted  their  payment  to  a  most  on- 
reasonable  length  of  time.  If  it  be  said  that  these  legacies 
are  so  charged  on  the  capital,  that  thej  would  not  be  lost  by 
the  death  of  the  tenants  for  life,  but  that  the  reversioner  or  re- 
mainder-man would  be  liable  for  them,  this  would  only  show 
that  he  has  the  less  reason  to  object  to  such  use  of  the  capital 
by  the  tenants  for  life  as  would  enable  them  to  dischaige  the 
legacies.  On  these  grounds,  I  do  not  think  the  testator  in- 
tended any  restriction  in  the  use  of  the  water. 

Secondly.  The  remaining  question  is  as  to  the  wood  neces- 
sary for  converting  the  water  into  salt.  The  will  requests  the 
tenants  for  life  to  carry  on  his  '*  business  in  copartnership  both 
salt-works  and  merchandising."  Fuel  was  an  essential  article 
for  carrying  on  the  salt-works;  and  the  wood  on  the  testator's 
lands  had  been  generally  used  for  that  purpose.  The  bill  itself 
states  that  the  lands  are  of  little  value  for  cultivation,  being 
generally  too  steep  for  that  purpose;  but  are  very  valuable  as 
affording  fuel  for  the  works.  It  expressly  admits  the  right  of 
the  tenant  for  life  to  use  as  much  of  the  wood  as  William  King 
himself  used  at  the  time  of  his  death;  and  even  without  thai 
admission,  I  presume  no  one  would  hesitate  in  pronouncing 
that  the  will  gives  the  right  to  use  some  wood  in  carrying  on 
the  salt-works,  for  they  are  to  be  carried  on  with  the  capital 
of  the  testator,  consisting  in  part  of  the  water  and  the  wood. 
The  only  question  is  whether  the  testator  intended  any  restric- 
tion as  to  quantity,  as  far  as  the  wood  is  used  in  prosecuting 
the  salt-works.  And  I  will  here  observe  that  the  arguments 
urged  to  show  a  right  to  an  unlimited  use  of  the  water,  apply 
with  equal  force  to  a  like  use  of  the  wood.  They  need  not» 
therefore,  be  repeated.  And  if,  as  I  have  endeavored  to  prove, 
the  testator  intended  an  unlimited  use  of  the  water,  can  we 
suppose  that  in  granting  the  use  of  wood  for  that  puipose  he 
intended  to  limit  that  use?  I  humbly  conceive  that  evexy  prin- 
ciple of  just  construction  would  forbid  such  a  conclusion.  I 
conceive  the  use  co-extensive  with  the  object,  which,  in  this 
case,  is  unlimited.  This  opinion  is  strongly  fortified  by  the 
law  on  analogous  subjects.  In  the  cases  of  house-bote,  hay- 
bote,  plough-bote,  etc.,  the  tenant  is  unrestricted  so  long  as  he 
does  not  exceed  what  may  be  necessary  for  the  purpose:  7  Bao. 
A.b.  254,  and  the  cases  there  cited.  So,  likewise,  a  tenant  who 
is  generally  restrained  by  the  nature  of  his  estate  from  cutting 
down  timber,  may  nevertheless  cut  down  timber  for  the  pur- 
pose cf  repairing  houses,  nor  is  there  any  case  in  the  books 
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iivhioh  I  haTe  seen,  showing  that  he  may  not  use  as  maoh  as  may 
be  necessary  for  anch  lawful  purpose,  even  although  he  should  cut 
down  the  pnly  timber  tree  on  the  land.  Where  there  is  a  right 
to  use  a  thing  at  all,  the  right  goes  to  all  the  extent  which  a 
lawful  object  may  require.  In  the  case  before  us,  the  object  of 
converting  the  winter  into  salt  is  a  lawful  one  under  this  will, 
and  is  unlimited  in  the  extent  to  which  it  may  be  carried;  the 
use  of  the  means  by  which  the  testator  intended  it  should  be 
accomplished  is,  therefore,  equall}*  unlimited.  We  have  before 
aeen  that  a  tenant  for  life  of  a  mine  of  coal  may  use  it  till  he 
exhaust  it,  even  although  the  interest  of  the  reversioner  or  re- 
mainder-man may  be  thereby  entirely  destroyed.  If  this  be  the 
-case  when  the  thing  itself  is  consumed  by  the  use  never  to  be 
reproduced,  a /oHiori,  the  right  exists  in  the  case  of  wood  which 
will  reproduce  itself  in  a  series  of  years. 

The  case  of  Lord  Darcy  v.  AshtoUh,  Hob.  234,  has  not,  as  I 
conceive,  any  application.  That  was  a  case  depending  on  a 
lease,  and  the  point  decided  was,  that  the  lease  did  not  give 
the  right  to  use  any  timber  for  making  utensils  for  working  the 
mines.  The  present  case  is  one  depending  on  a  will  in  which 
it  is  admitted  by  all  an  intention  is  manifest  to  give  the  right 
to  use  some  wood  for  carrying  on  the  contemplated  business. 
The  question  in  Hobart  was,  whether  there  was  any  right,  and 
it  was  decided  the  lease  gave  none.  Here  the  right  is  admitted 
to  be  given  by  the  will,  and  the  only  question  is  as  to  the  extent 
of  that  right;  which,  for  the  reasons  above  mentioned,  I  con- 
sider to  be  unlimited.  This  is  a  case  depending  on  a  will,  and 
in  such  a  case  the  intention  governs.  The  tenants  for  life  were 
the  nearest  and  dearest  objects  of  the  testator's  affections  and 
bounty.  I  cannot  impute  to  him  the  intention  contended  for 
by  the  appellants,  for  it  might,  in  consequence  of  the  increased 
expense  of  making  salt,  and  the  diminished  price  of  the  article 
stated  in  the  answers,  protract  the  payment  of  the  legacies 
charged  upon  the  life  estate,  till  that  estate  might  reasonably 
be  expected  to  expire;  and  in  that  event,  convert  these  near  and 
dear  objects  of  his  affections,  literally,  into  hewers  of  wood  and 
drawers  of  water,  for  the  sole  benefit  of  others  lees  dear  to  the 
testator. 

Nor  am  I  for  sacrificing  the  rights  of  the  reversioner  or  re- 
mainder-man. He  may  prevent  any  malicious  waste,  by  applica- 
tion to  a  court  of  equity.  His  rights  are  further  protected  by 
one  other  circumstance  that  the  use  of  the  wood  and  water  will 
always  be  regulated  by  the  demand  for  salt;  and,  in  the  absence 
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of  all  positiTe  resirietioiui  bj  the  testator,  it  is  fair  to  presume 
that  he  considered  the  restriction  which  would  necessarily  re- 
sult fiom  the  limited  demand  for  salt,  as  being  abundantly 
sufficient. 
I  am  for  affinning  the  decree  of  the  chancellor. 

Bbookk,  J.y  was  of  the  same  opinion. 

BoAin,  J.,  delivered  a  concurring  opinion* 

Decree  affirmed. 


See  Browm  t.  Furer,  amU.  Am  to  the  eflfoot  of  ohaigiQg  an  esfesfee  devtod, 
with  the  psymeat  of  l^gade^  tee  Jaekmm  t.  SiaaU^  6  Am.  De&  976;  Jadttom 
T.  Merrill,  6  Id.  213;  SuBtan  v.  BusUm,  1  Id.  283.  In  Ward  r.  Sktppard.  2 
Am-  Deo.  625^  the  SAoie  doctrine  ii  laid  down  in  r^gaid  to  wute^  as  is  stated 
in  the  principal 


NORVELL   V.   GaMM. 

[6  MUJUOH^  S8S.] 

bmAOHnro  Patsht  iob  L4Mn.^In  acoort  of  law  a  patnt  lor  land,  pecfeet 
on  ita  faoe^  oannot  be  avoided  ezoept  by  ahowing  an  elder  patent.  Itoaa 
only  be  impeached  or  set  aside  for  matter  aUimde  hf  a  diieol  pwweediHg 
for  that  pDxpoae  in  a  ooort  of  equity. 

Affbal  from  a  judgment  of  the  superior  court  apon  a  writ  of 
right.    The  opinion  states  the  case. 

Slanard,  for  the  appellant. 

Wicisham,  anUra,  contended  that  the  appellees  wen  lawfoUy 
in  possession  of  the  land,  those  under  whom  thej  claimed  hav* 
ing  been  original  patentees,  under  a  patent  dated  Sept.  20, 
1766,  and  having,  under  the  act  of  1748,  filed  a  petition  in  the 
general  court,  and  obtained  a  judgment  April  29, 1774,  revest- 
ing the  title  in  the  crown,  and  having  thereby  become  entitled 
to  purchase  the  same  upon  certain  conditions,  and  that  although 
they  had  not  complied  with  the  conditions,  their  light  had  not 
been  declared  forfeited  by  any  judicial  proceeding,  and  their 
lawful  claim  to  the  possession  had  not  been  diyested,  and  hence 
the  land  had  never  become  ''waste  and  unappropriated  land," 
so  as  to  be  subject  to  the  appellant's  subsequent  patent  under 
the  act  of  1779,  and  he  relied  on  Alexander  v«  Oreenup,  1  Hunf . 
184  [4  Am.  Dec.  641];  Janes  v.  WUUanis,  1  Wash.  281,  and  NarveO 
V.  Oamm,  2  Munf.  267. 

By  Oourt,  Boakb,  J.  This  is  a  init  of  right  brought  by  the 
appellant  against  the  appellees,  the  female  appellees  ^^■"'"'■^g 
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as  the  heirs  of  Thomas  Powell,  deceased.  The  mise  being 
joined  on  the  mere  right,  and  the  case  submitted  to  a  jury,  an 
exception  was  taken  to  an  opinion  of  the  court*  The  bill  of 
exceptions  states  that  at  the  trial  the  tenants  exhibited  in  evi- 
dence to  the  jury:  1.  A  patent  of  tenth  September,  1756,  to 
James  and  John  Christian  and  William  Brown,  for  three  thou- 
sand nine  hundred  and  twenty-six  acres  of  land,  which  is  set 
out;  2.  A  judgment  of  the  general  court  of  the  twenty-ninth  of 
April,  1774,  revesting  the  title  of  the  said  land  in  the  crown  for 
the  non-payment  of  quit-rents,  which  was  rendered  on  the  peti- 
tion of  John  aod  Charles  Christian,  and  certifies  that  they  had 
prosecuted  their  petition  with  effect;  which  judgment  is  aliso 
set  out;  3.  A  deed  of  bargain  and  sale  of  thirtieth  October, 
1777,  from  the  said  John  and  Charles  Christian  to  James  Gres- 
som,  for  nine  hundred  and  eighty-three  acres  of  the  said  land; 
and,  4.  A  deed  fi^m  said  Gressom  to  Thomas  Powell,  of  twenty- 
first  August,  1787,  for  four  hundred  and  thirty-three  acres  of 
the  said  land.  The  exception  then  states  that  the  demandant 
then  introduced  as  evidence  of  his  title  a  patent  of  twenty-third 
November,  1797,  granted  by  the  governor  of  Virginia,  for  six 
hundred  and  sixty-nine  and  one  half  acres  of  land;  and  that  it 
was  admitted  that  this  patent  was  for  lands  lying  altogether 
within  the  boundaries  of  the  first  patent  to  Brown  and  Chris- 
tians, and  is  part  of  the  land  mentioned  in  the  said  judgment  of 
the  general  court,  and  covered  several  hundred  acres  of  the 
land  in  controversy.  The  bill  further  states  that  upon  this 
statement  of  facts  the  defendants'  counsel  moved  for  an  instruc- 
tion to  the  jury  that  the  patent  of  the  demandant  was  void, 
assigning  as  his  reason  that  the  land  thereby  granted  was  not 
waste  and  unappropriated  land,  and  consequently  not  liable  to 
be  taken  up  by  a  treasury  warrant;  which  motion  was  opposed 
by  the  counsel  for  the  demandant,  who  contended  that  the 
same  had  become  waste  and  unappropriated  by  the  before-men- 
tioned judgment  of  the  general  court;  but  the  court  being  of 
opinion  that  the  said  land  was  not  waste  and  unappropriated 
land,  and  therefore  not  liable  to  be  taken  up  by  a  treasury  war- 
rant, instructed  the  jury  that  the  demandant's  patent  was  void; 
and  the  jury  consequently  found  a  verdict  for  the  tenants,  on 
which  a  judgment  was  rendered.  That  judgment  is  now  before 
us  on  an  appeal. 

It  is  here  to  be  remarked  that  Norvell's  patent  does  not  aver 
on  its  face  that  the  land  thereby  granted  was  waste  and  unap- 
propriated land.  It  is,  however,  entirely  in  the  form  prescribed 
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by  the  land  law,  wluoh  fozm  is  silent  in  iliis  partieiilar.  Ife 
states,  howeyer,  that  it  is  founded  on  a  treasniy  warrant,  and 
it  will  consequently  be  taken  to  oonyey  waste  and  unappropri- 
ated land,  if  snoh  only  can  be  taken  up  by  virtue  of  such  war- 
rants. 

The  patent  is  perfectly  free  from  objection  on  its  face;  and  if 
it  is  to  be  impeached  and  rendered  void,  it  can  only  be  by 
means  of  extrinsic  evidence.  There  is  no  difference,  in  thia 
particular,  between  such  evidence  as  arises  from  the  admission 
of  the  parties,  or  from  other  sources.  If  testimony  of  the  last 
description  is  not  permitted  to  impeach  a  patent  in  a  trial  at 
law,  neither  can  the  first;  the  party  must  still  recover  on  his 
patent,  though  he  should  admit  facts  which,  if  they  appeared 
on  the  face  of  the  patent,  might  tend  to  vacate  it.  The  princi- 
ple interdicting  the  introduction  of  extrinsic  evidence,  at  the  time 
and  for  the  purpose  aforesaid,  is  not  to  depend  upon  the  grade 
of  such  evidence.  The  patent  must  still  prevail  in  a  trial  at  law, 
unless  it  is  in  fact  a  felo  de  se;  unless  it  carries  on  its  own  face 
the  evidence  of  its  nullity.  While  a  patent  of  this  last  charac- 
ter is  not  to  avail  the  party  exhibiting  it,  as  has  been  decided  in 
the  case  of  Alexander  v.  Oreenup,  it  is  equally  clear  that  a  pat- 
ent, perfect  on  its  face,  is  not  to  be  avoided  in  a  trial  at  law,  by 
anything  short  of  an  elder  patent;  it  is  not  to  be  affected  by  cir- 
cumstances of  equity  tending  to  show  that  in  a  caveai  court,  <^ 
a  court  of  equity,  the  party  relying  on  it  would  probaUy  pre- 
vail. The  jurisdictions  of  the  two  tribunals  must  be  kept  dis- 
tinct, and  tiie  actual  patent  must  prevail  at  law,  althcnigh  it  may 
be  made  to  yield  to  the  superior  right  of  the  adverse  party  in 
another  form. 

In  the  case  of  an  actual  and  perfect  patent,  there  is  no  rem* 
edy  but  to  set  it  aside  in  a  court  of  equiiy,  or  in  some  €»ther 
proceeding  having  that  for  its  direct  end  and  object  It  cannot 
be  done  in  the  ordinary  progress  of  a  trial  at  law,  on  evidence 
which  the  party  had  no  means  to  know  would  be  relied  on,  and 
therefore  could  not  be  prepared  to  meet.  In  other  words,  you 
cannot  go  behind  a  patent  in  a  trial  at  law;  the  patent  alone 
must  prevail.  These  principles  seem  to  us  dear,  and  are  fairly 
dedudble  from  the  case  of  WUherinUm  v.  McDonald^  1  Hen.  Jk  M. 
303  [3  Am.  Dec.  603];  they  ought  not  therefore  be  departed  from. 
We  cannot,  consequently,  judicially  know  the  facts  on  which  the 
appellees  rely  in  this  case;  the  principle  aforesaid  oodudes  the 
inquiry.  And,  if  the  case  was  even  otherwise,  we  could  not 
distinguish  between  this  case  and  others.    In  this  case,  what- 
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ever  be  the  oharaoter  of  the  appellees'  pretensions,  thej  do  not 
amount  to  a  legal  title.  It  is,  in  every  view,  best  that  a  perfect 
and  solemn  patent  should  prevail,  except  against  an  elder  one, 
or  unless  it  be  impeached  in  a  proceeding  having  for  its  direct 
object  the  making  it  null.  It  ought  not  thus  to  be  assailed  col- 
laterally and  by  extrinsic  evidence. 

It  is  therefore  not  judicially  known  to  the  court  in  this  case 
that  the  land  conveyed  by  Norveirs  patent  is  not  waste  and  un- 
appropriated land;  nor  that  it  was  ever  the  subject  of  a  former 
grant.  This  precludes  the  necessity  of  our  deciding  whether, 
if  this  were  otherwise,  lands  in  the  alleged  predicament  of  this 
land  could  be  taken  up  by  a  treasury  warrant.  The  present  im- 
pressions of  most  of  the  judges  are  that  they  are  so  liable. 
They  are  completely  revested  in  the  crown  by  the  judgment  of 
the  general  court,  and  liable  to  be  regranted  to  others,  with  a 
right  of  preference,  on  certain  conditions,  in  the  petitioner; 
and,  as  the  former  mode  of  acquiring  lapsed  lands  is  done  away 
by  the  act  of  1779,  they  must  be  liable  to  be  taken  up  by  treas- 
ury warrants,  or  not  at  all.  These,  however,  are  only  the  pres- 
ent impressions  of  most  of  us.  The  point  is,  therefore,  left 
open  for  future  and  more  solemn  decision  when  it  may  occur. 

The  necessity,  too,  of  a  decision  of  this  point  is  probably  not 
urgent,  as  cases  of  this  description  are  gradually  passing  out  of 
existence.  With  respect  to  the  decision  of  a  case  between  the 
fsame  parties,  in  this  court,  on  a  former  occasion,  we  are  of 
opinion  that  it  does  not  interfere  with  or  obstruct  this  decision. 
That  case  was  in  an  ejectment,  this  in  a  writ  of  righi  In 
that  case  the  court  went,  or  might  have  gone,  on  the  ground 
of  possession  only;  in  this,  the  actual  title  comes  in  question. 

On  these  grounds,  we  are  of  opinion  to  reverse  the  judgment 
and  award  a  new  trial.  On  that  trial  the  evidence  exhibited  by 
the  appellees  is  not  to  be  admitted.  As  the  instruction  given 
by  the  court  was  founded  on  evidence  now  interdicted  by  this 
court,  it  would  be  superfluous  to  say  that,  on  the  new  trial, 
that  instruction  is  not  to  be  repeated. 

This  is  the  opinion  of  all  the  judges,  except  Judge  Brooke. 
He  requests  me  to  state  his  dissent  from  the  foregoing  opinion. 

Bbooxs,  J.,  subsequently  furnished  the  reporter  with  an 
opinion  stating  the  reasons  for  his  dissent,  which  were  substan- 
tially as  follows:  1.  That  the  matter  was  res  judicata^  because 
the  court,  in  turning  Norvell  out  of  possession  in  the  former 
actioi^  of  ejectment,  must  necessarily  have  considered  hia 
patent  invalid;  for,  if  the  patent  was  valid,  he  was  entitled  to 
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the  possession,  aLcl  the  adyexse  possession  of  the  plaintiffs  in 
that  action  would  have  availed  nothing,  since,  prior  to  the 
patent,  the  title  was  in  the  commonweajth,  and  the  maxim  of 
nullum  tempua  occurrir  teipuMicae  applied,  and,  after  the  patent, 
the  time  of  such  adyerse  possession  was  less  than  twenty  years; 
2.  That  the  appellees,  being  the  successors  in  interest  of  John 
and  Charles  Christian,  held  an  estate  upon  condition,  in  the 
land,  under  the  judgment  of  the  general  court,  of  April  29, 
1774,  which  revested  the  legal  title  in  the  crown,  to  be  trans- 
mitted to  the  petitioners,  John  and  Charles  Christian,  upon  the 
performance  of  certain  conditions  mentioned  therein;  and  that, 
upon  failure  to  perform  the  conditions,  the  estate  of  the  appel- 
lees could  not  be  divested,  under  the  act  of  1748,  except  by  a 
forfeiture  duly  adjudged  by  the  general  court,  or  by  some  other 
tribunal  substituted  by  law;  8.  That  the  land  having  been  pre- 
viously granted  to  the  Christians,  and  the  commonwealth  not 
having  judicially  asserted  its  rights,  prior  to  the  patent  to  the 
appellant,  it  was  not  *'  waste  and  unappropriated  land,"  within 
the  meaning  of  the  act  of  1779;  4.  That  the  question  as  to  the 
inability  of  a  court  of  law  to  declare  a  patent  void  upon  evi- 
dence aliunde,  did  not  arise  in  the  case,  because  the  patent 
showed  upon  its  face  that  it  was  issued  upon  a  treasury  warrant, 
which  could  only  be  located  on  waste  and  unappropriated 
land,  and,  this  land  not  being  of  that  class,  the  court  did  not 
need  to  travel  outside  of  the  patent  to  ascertain  its  invalidity. 

8m  note  to  WhUe  v.  JomeB,  2  Am.  Dee.  fi64»  wh«ra  th«  mljeot  of  this 


Tatlor  v.  Sjno. 

JvtMDiaaos  09  TtLAxm  BXOAXDTSQ  DiXD.— In  a  trial  at  law  limd  in  tb» 
ezecatiosi  of  a  deed  may  be  giyen  in  eridenoe  to  vacate  it^  but  if  the 
fraud  relate  to  tranaactiona  preoeding  the  ezecation  of  the  inatmmflni,  it 
cannot  be  avetred  or  proved,  and  the  remedy  im  in  equity. 

COHVEYANOB  BT  TBin9TEE. — ^The  tmstee  in  a  tmat  deed  can  oonTej  to  a  pur- 
chaser an  abaolute  title  at  law,  whether  the  tnut  haa  been  pearfocmed  or 
not,  bat  it  ii  defeasible  in  equity  by  the  party  injured  l^  a  breach  of  the 
tmst 

Afpbal  from  a  judgment  of  the  superior  court  on  a  speeial 
verdict  in  an  action  of  ejectment.  The  case  is  stated  in  tha 
opinion.  « 

Wickham,  for  the  appellant 
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CaU,  for  the  appeUee,  cited  Fermof^B  cage,  5  Co.  78;  Bright  y. 
Ihfnon,  1  Burr.  896;  6  Yiner,  476,  0.  pi.  8;  CodeAM  t.  BenneU, 
2  T.  B.  766;  8  Bao.  297,  821,  note  a;  MUchea  t.  BeynoldH,  10 
Mod.  180;  CiMna  t.  Bhxniem,  2  Wils.  848;  11  Oo.  27  b;  Shep. 
Toach.  7D;  Sid.  481;  Bull.  N.P.  172;  Taiea  v.  Boen,  Str.  1104; 
Peake's  Er.  266;  Sugden  on  Powers,  828;  Hayne  t.  MxJiby,  8  T. 
B.  441;  Pole  t.  Earrobin,  East,  417,  note;  7  Wentw.  482;  Boies 
T.  Graves,  2  Yes.  jon.  296;  6  Bac.  429;  Co.  Lit.  862;  10  Yiner, 
422,  446;  18  Id.  89;  Gilb.  Ev.  146, 160;  8  Co.  78. 

By  Court,  Boanb,  J.  This  is  an  action  of  ejectment  brought 
bj  the  appellant  against  the  appellee.  At  the  trial  upon  the 
general  issue  the  appellant  relied  upon  a  deed  of  February  7, 
1812,  made  to  him  by  H.  Edmundson,  the  trustee  in  a  deed  of 
trust  of  February  3,  1809,  executed  by  Andrew  and  Charles 
Lewis  to  him,  to  secure  the  payment  of  a  debt  due  to  Beuben 
and  Bandolph  Boss,  which  debt  was  duly  assigned  by  them  to 
the  appellant.  Both  these  deeds  are  in  the  common  form  and 
are  in  themselves  unexceptionable.  The  defendant  claims  under 
a  deed  from  Charles  Lewis  for  the  consideration  of  fifteen  thou- 
sand dollars,  made  after  the  trust  deed  aforesaid,  and  before 
the  sale  to  the  plaintiff,  and  was  put  in  possession  of  the  prem- 
ises. That  deed  is,  therefore,  subject  to  the  incumbrance  con- 
tained in  the  deed  of  trust,  and  must  yield  to  any  title  legally 
deduced  under  it.  Both  the  deeds  being  imexceptionable,  aa 
aforesaid,  on  their  face,  and  that  of  February  7, 1812,  being 
only  produced  on  the  trial,  it  could  not  be  assailed  but  by  eri* 
dence. 

The  jury  found  a  special  verdict,  detailing  certain  acts  com- 
mitted by  the  appellant  at  the  time  of  the  sale,  which  are  fraud- 
ulent as  to  the  defendant;  and  they  also  find  them  to  be  fraud- 
ulent. These  facts  tended  to  prevent  competition  at  the  sale, 
by  means  of  which,  it  is  also  found,  the  appellant  got  the  land 
for  about  one  seventh  part  of  its  value.  There  is  no  doubt  but 
that,  in  a  court  of  equity,  these  facts  would  vacate  the  sale,  and 
the  defendant  be  deemed  to  hold  the  land  subject  to  the  trust. 
Nor  is  there  any  doubt  but  that,  in  a  court  of  law,  a  fraud  may 
be  given  in  evidence  to  vacate  a  deed,  if  the  fraud  relates  to 
the  execution  of  the  instrument;  as  if  it  be  misread  to  the  party, 
or  his  signature  be  obtained  to  an  instrument  which  he  did  not 
intend  to  sign.  It  would  be  too  much,  however,  to  vaeate  a 
bond  at  law,  because  a  party  was  imposed  on  in  a  settlement  of 
accounts  which  preceded  its  execution,  or  a  bond  or  deed  which 
was  founded  on  a  false  or  fraudulent  statement  of  facts.    Such 
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circumstanoes  go  to  show  a  want  of  consideTatioxi.  and  a  de- 
fendant cannot  avoid  a  solemn  deed  on  that  ground,  bj  parol, 
in  a  court  of  law.  In  that  court,  and  on  such  an  instrument, 
the  principle  that  fraud  and  covin  vacates  every  contract  is  to 
be  taken  in  subordination  to  another  principle,  namely,  that  the 
party  is  estopped  from  averring  a  matter  of  the  kind  against  a 
specialty.  If  this  position  needs  support,  it  may  be  found, 
among  other  cases,  in  that  of  Mease  v.  Mease^  Cowp.  47,  and 
Dorr  V.  Munsel,  13  Johns.  430.  lu  the  last  ease  it  is  expressly 
decided  that  the  fraud,  to  be  proved  upon  a  plea  of  non  est  fac^ 
turn,  must  be  such  as  relates  to  the  execution  of  the  instrument. 

With  respect  to  the  deed  in  this  case,  it  is  not  at  this  day  to 
be  questioned  that  the  deed  of  a  trustee  conveys  a  legal  title. 
The  trustee  himself  takes  a  legal  though  defeasible  title,  and 
that  title  becomes  absolute  in  his  vendee,  by  the  deed  in  a  court 
of  law. 

We  are  also  of  opinion  that,  in  a  court  of  law,  the  vendee 
need  not  show  that  the  conditions  of  the  trust  deed  have  been 
cbmplied  with.  There  have  been  some  opinions  and  dicta  in 
this  court  seeming  to  countenance  a  contrary  idea;  but  this  is 
our  opinion  upon  due  consideration.  While,  however,  the 
vendee  gets  a  legal  title  by  the  mere  execution  of  his  deed,  the 
original  owner  of  the  land,  or  his  alienee,  is  not  to  be  injured 
by  a  breach  of  trust  on  the  part  of  the  trustee.  A  purchaser 
from  him,  the  requisitions  of  the  deed  not  being  complied  with, 
does  not,  in  equity,  get  a  complete  title.  He  does  not  get  it, 
because,  until  then,  the  trustee  is  not  authorized  to  convey  it. 

On  these  grounds,  we  find  ourselves  compelled  to  reverse  the 
judgment,  and  enter  one  for  the  appellant. 


"  Fnuid,'*  Bays  JTiutiM  Nelaon,  delivering  the  opinion  of  the  oouxt  in  HarU^ 
horn  ▼.  Khig^^  19  How.  (U.  S.)  223»  "in  the  exeention  of  the  instniment  ham 
always  been  Admitted  ina oonrt  of  law,  as  where  it  faae  been  nuaread,  or  aooie 
other  frand  or  imposition  has  been  prsotioed  npon  the  party  in  procoxing  his 
aignatare  and  seaL  The  f  rand  in  this  aspect  goes  to  the  question  whether  or 
not  the  instniment  ever  had  any  legal  existence:  Vrooman  v,  Phelptf  2  Johns. 
177;  Dorr  v,  Munmll,  13  Id.  430;  Prcmehot  r.  Leach^  6  Cow.  606;  Stevatt  v. 
Judaon^  4  Wend.  471;  Taylor  y.  King,  6  Mont  858;  WyeU  v.  Maddbi,  S 
Hand.  426;  Stubba  ▼.  King,  14  Serg.  &  R.  206;  Mordecai  v.  Tankeraiy,  1  Ahk 
100;  Burrows  v.  Alter,  7  Mo.  424;  Donaldson  y,  Benton,  4  Dev.  ft  B.  436;  C 
ft  H.  notes,  part  2,  p.  615;  note  306,  ed.  Goald  ft  Banks,  1850." 

In  Wyche  v.  MaekUn,  anpra,  the  conrt,  per  Cabell,  J.,  say:  "The  case  of 
Taylor  v.  Kktg,  6  Mnnl  858,  is  a  conclusiYe  authority  that  a  speeiaity  osb- 
not  be  avoided  in  a  ooort  of  law  on  sooh  grounds  [oixoamstaiiees  that  went  Is 
show  a  want  of  oonsideration  only]." 
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P0IND£XTER  V.  WaDDY. 

[6  UxnaoMD,  41&] 

Nsw  Pabtvib's  Liabilut  vob  Prior  DxBTS.~One  who  buys  oat  the  in- 
terest of  one  of  the  members  of  a  partnership,  and  forms  a  new  partner- 
ship with  the  remaining  members,  is  not  liable  at  law  or  in  equity  for 
debts  previoosly  contracted,  unless  he  agrees  to  pay  them,  eren  thongh 
snoh  debts  be  for  goods  forming  part  of  the  stock  of  the  new  partnerships 
the  creditor  having  no  lien  upon  the  goods. 

GxvdO  FntM  NoTX  iob  Pbivatb  Dbbt.— Where  one  of  two  partners  gives 
the  firm  note  for  his  private  debt,  without  the  consent  of  his  copartner, 
the  latter  is  not  bound  thereby,  even  though  the  debt  bu  for  goods  which 
have  been  subsequently  applied  to  the  use  of  the  firm. 

J^xniABtM  "RsuKW  AGAINST  JuDOMBNT. — ^Where  a  defendant  has  an  adequate 
defense  at  law,  but  is  prevented  from  making  it  by  the  fraudulent  repre- 
sentations of  the  plaintiff,  equity  will  relieve  against  the  judgment. 

Apfsal  from  a  decree  allowing  a  perpetual  injubction  against 
a  certain  judgment.  The  facts  were:  Bressie  Lewis  having 
been  at  one  time  a  partner  with  Poindexter,  the  appellant,  was 
indebted  to  him  in  a  certain  sam  growing  out  of  the  partner- 
ship transactions.  Prior  to  the  settlement  of  this  indebtedness, 
Poindexter  sold  out  his  interest  to  Daniel  B.  Waddy,  who 
formed  a  copartnership  with  Lewis,  under  the  firm  name  of 
"  Bressie  Lewis  Jk  Oo.''  Daniel  B.  Waddj  subsequently  trans- 
ferred his  interest  to  Edward  S.  Waddy,  the  appellee,  and  a 
new  partnership  was  formed  under  the  same  firm  name.  After 
the  transfer  to  Edward  S.  Waddy,  Lewis  gave  Poindexter  a 
note  signed  "Bressie  Lewis  &  Oo.,"  for  the  debt  due  him» 
without  the  consent  of  his  partner.  Poindexter  afterwards  com- 
menced an  action  against  the  firm  on  this  note,  but  while  it  was 
pending  he,  Poindexter,  informed  Waddy  that  he  did  not  look 
to  him  for  the  money,  but  expected  to  get  it  from  Lewis.  Be- 
lying upon  this  assurance,  Waddy  made  no  defense.  After  ob- 
taining judgment,  however,  Poindexter  caused  execution  to  be 
issued  and  levied  upon  the  property  of  Waddy,  who  there- 
upon procured  an  injunction  staying  proceedings,  which,  upon 
the  final  hearing  before  the  chancellor,  was  made  perpetual. 
From  this  decree,  Poindexter  appealed. 

Sianard,  for  the  appellant. 

Leigh,  for  the  appellee. 

By  CouBT.  The  court  is  of  opinion  that  the  firm  of  Bressie 
Lewis  &  Co. ,  consisting  of  Bressie  Lewis  and  Edward  S.  Waddy, 
was  not  responsible,  at  law,  tor  the  debts  of  Bressie  Lewis  & 
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do.,  ooniriflting  of  the  said  Lowib  and  Daniel  B.  Waddy;  and 
that  the  writings  on  which  the  judgment  sought  to  be  en- 
joined was  reoovered,  if  it  is  to  be  considered  as  a  sealed  instru- 
ment, and  as  intended  to  bind  the  company  first  above  men- 
tioned, was  not  obligatory  on  Edward  S.  'Waddy,  the  appellee, 
who  might  have  pleaded  non  e^/adum  thereto,  and  if  not  to  be 
considered  a  sealed  instrument,  was  not  binding  on  him,  being 
given  by  his  partner  without  his  consent,  for  a  debt  not  con- 
tracted with,  or  due  by  the  partnership. 

The  court  is  also  of  opinion,  that  the  appellee  was  prevented 
from  making  his  defense  at  law,  by  the  representations  of  the 
appellant,  as  stated  in  his  bill,  and  which  statement^  though 
contradicted  by  the  answer,  is  clearly  proved  by  the  deposition 
of  Edward  Frith,  taken  and  read  by  consent,  and  to  which 
therefore  no  objection  can  be  made  in  this  court,  and  by  ade- 
quate circumstances. 

The  Courtis  further  of  opinion  that  the  mere  circumstance 
that  Edward  S.  Waddy  purchased  the  interest  of  his  brother  in 
the  first  firm  of  Bressie  Lewis  &  Co.,  and  that  the  latter  firm  of 
Bressie  Lewis  &  Co.,  in  which  the  appellee  was  a  partner,  had 
received  the  greater  part  of  the  effects  sold  by  the  appellant 
and  his  partner  to  the  first  firm,  is  not  sufficient,  in  equity,  to 
charge  the  latter  firm  with  that  debt;  there  being  no  lien  on  the 
property  so  sold,  and  it  not  appearing  in  this  suit,  and  to  which 
Daniel  B.  Waddy  is  no  party,  either  that  the  said  latter  firm 
made  themselves  liable,  by  contract,  for  the  debts  of  the  former, 
or  that  Edward  S.  Waddy,  when  he  purchased,  contracted  with 
his  brother  to  pay  his  proportion  thereof;  and,  as  it  is  neither 
suggested  nor  idiown,  that  Edward  S.  Waddy  is  a  debtor  to  his 
partner  Bressie  Lewis,  who  owes  this  debt,  and  which  money 
he  might  apply  to  the  discharge  thereof,  there  is  no  ground 
whatever,  appearing  in  the  case,  on  which  Edward  S.  Waddy 
can  be  subjected,  in  equity  to  the  payment  of  this  debt.  The 
decree,  therefore,  so  far  as  it  goes,  is  correct,  and  must  be 
affirmed,  with  costs  to  the  appellee. 

The  court  is  further  of  opinion  that  the  appellant  has  a  right 
to  enforce  the  judgment  at  law,  against  Bressie  Lewis;  but,  as 
he  might  be  prevented  therefrom  by  the  return  of  the  execution 
and  deliveiy  bond  taken  in  this  case,  the  decree  ought  to  have 
been  extended  so  as  to  enjoin  the  said  Lewis  from  availing  him- 
self at  law  of  those  drcumstances,  and  this  court,  therefore, 
proceeding  to  make  such  further  decree  as  the  chancery  court 
ought  to  have  made,  it  is  further  decreed  and  ordered,  that 
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Bressie  Lewis  be  enjoiiied  from  availing  himself  at  law  of  the 
retnm  made  on  the  exeontion  issued  on  the  judgment  aforesaid, 
or  of  the  delivery  bond,  given  by  the  said  Edward  S.  Waddy, 
ao  as  to  prevent  proceedings  against  him  on  the  said  judgment. 


Grbenhow  V.  Harris. 

UsoBT  nr  Saim  of  Stock.— A  sale  of  bank  itock,  at  whatever  price,  ia  not 
11111X100%  if  not  intended  as  a  oover  for  a  loan  at  unlawful  intereit*  and  if 
there  be  no  combination  for  that  pmpoee  between  the  aeller  of  the  stock 
on  credit,  and  one  to  whom  the  pon^aser  sells  it  for  cash. 

Appeal  from  an  order  of  the  chancellor  dissolving  an  injunc- 
tion restraining  the  appellees,  as  trustees  in  certain  trust  deeds, 
from  proceeding  to  sell  the  trust  property.  The  plaintifb  and 
appellants,  who  were  the  administrators  of  James  Oreenhow, 
deceased,  filed  the  original  bill  and  two  amendatory  bills,  to 
enjoin  the  defendants  and  api>ellee8  from  selling  certain  prop- 
erty conveyed  by  their  intestate  in  his  life-time,  by  two  deeds 
in  trust  for  Shelton  and  Harris,  and  one  deed  in  trust  for 
Charles  Smith,  which  the  plaintifis  claimed  originated  in  certain 
usurious  transactions.  From  the  several  answers  of  John  L. 
Harris  and  Thomas  Norvell,  two  of  the  defendants,  it  appeared 
that  in  March,  1813,  James  Oreenhow  employed  Norvell,  who 
was  a  broker,  to  negotiate  for  certain  stock  for  him  to  a  large 
amount;  that  he  accordingly  bought  of  Shelton  and  Harris,  for 
Oreenhow,  in  March,  1813,  thiriy  shares  in  the  Farmers'  Bank, 
at  one  hundred  and  thirty-three  dollars  and  forty-six  cents  per 
share,  upon  two  years'  credit,  secured  by  a  bond  and  deed  of 
trust,  twenty  of  which  shares  were  shortly  afterwards  trans- 
ferred to  Norvell  by  Oreenhow  at  one  hundred  and  twenty-eight 
dollars  per  sluire;  that  in  April,  1818,  Norvell  bought  from 
Charles  Smith,  for  Oreenhow,  ninety-three  shares  of  stock  for 
eleven  thousand  eight  hundred  and  fifty-one  dollars  and  ninety- 
two  cents  at  one  and  two  years'  credit,  secured  by  a  bond  and 
deed  of  trust,  forty  of  which  shares  were  transferred  to  Norvell 
to  be  sold  for  Oreenhow,  who  had  credit  for  them  on  his  books 
at  one  hundred  and  eight  dollars  per  share;  that  in  April,  1814, 
Norvell,  in  like  manner,  bought  from  Shelton  and  Harris,  for 
Oreenhow,  fifty  shares  of  said  stock  for  six  thousand  nine  hun- 
dred dollars,  at  twelve  months'  credit,  secured  by  a  note  and 
deed  <5f  trust,  and  as  Ghreenhow  did  not  desire  an  immediate 
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transfer  of  the  shares,  Shelton  and  Harris  gave  their  note  for 
the  delivery  of  the  same  on  demand,  which  note  was  indorsed 
"by  Oreenhow  to  Nonrell  for  the  purpose  of  having  the  stock 
sold  by  the  latter  for  cash;  that  Korvell  accordingly  sold  the 
shares  to  Charles  Smith  for  five  thousand  seven  hundred  dol- 
lars, and  indorsed  the  note  to  him;  that  the  note  was  presented 
by  Smith  to  Shelton  and  Harris,  seven  days  after  the  sale  of  the 
stock  to  Greenhow,  and  that  the  shares  were  by  them  trans- 
ferred to  Smith.  It  also  appeared  from  the  answers  that  about 
the  time  of  these  transactions,  Shelton  and  Hands  bought,  for 
two  thousand  two  hundred  and  twelve  dollars,  a  certain  note  of 
two  thousand  four  hundred  dollars,  signed  by  James  Greenhow 
and  indorsed  by  Samuel  Greenhow,  and  secured  by  a  deed  of 
trust  from  James  Greenhow,  which  note,  the  plaintiffs  charged, 
was  given  upon  a  loan  of  two  thousand  dollars  by  Shelton  and 
Harris  to  James  Greenhow,  and  upon  which,  they  further 
alleged,  the  pretended  sale  of  fifty  shares  of  stock  was  intended 
as  an  indulgence;  but  the  defendants  positively  denied  that  this 
note  was  in  any  way  connected  with  the  sales  and  transfers  of 
stock,  and  averred  that  their  purchase  of  it  was  bona  fide,  and 
that  it  had  long  since  been  paid  and  discharged.  The  defend* 
ants  also  denied  that  the  transactions  in  relation  to  stock  were 
intended  as  a  shift  or  contrivance  to  enable  Greenhow  to  raise 
money  at  usurious  interest,  or  that  there  was  any  combination 
between  them  for  that  purpose,  as  alleged  in  the  bill,  but 
averred  that  the  sales  to  Greenhow  were  made  bona  fide  and  in 
the  regular  course  of  business,  and  for  as  fair  prices  as  the  same 
shares  would  have  been  sold  for  to  any  one  upon  credit,  and 
that  they  had  no  knowledge  at  the  time  that  the  affairs  of  the 
plaintiffs'  intestate  were  in  an  embarrassed  condition.  The  in- 
junction previously  granted  having  been  dissolved  by  the  chan- 
cellor, the  plaintiffs  appealed  to  this  court. 

Upehur,  for  the  appellants,  contended  that  the  circumstances 
of  the  rapidity  of  the  transfers,  the  difference  in  the  price  which 
Greenhow  paid  for  the  shares,  and  that  for  which  he  sold  them, 
the  fact  that  the  note  for  two  thousand  four  hundred  dollars^ 
though  secured,  was  sold  for  so  much  less  than  its  face,  etc., 
indicated  that  the  whole  series  of  transactions  was  intended  by 
the  parties  as  a  device  to  eaable  Greenhow  to  raise  money  at 
usurious  interest,  and  cited  Floyer  v.  Edwards,  Cowp.  112; 
Chesterfield  v.  Jansaen,  1  Atk.  301;  ffansbrough  v.  Baylor^  2 
Munf.  36;  Wathins  v.  Taylor,  Id.  424  [5  Am.  Dec.  486J;  Cro. 
Eliz.  643;  HammeU  v.  Yea,  1  Bos.  &  P.  155;  Marsh  v.  Aldrlindale, 
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3  Id.  159;  Ord  on  Usuiy,  77;  Murray  v.  Harding,  2  W.  Bl.  864; 
Doev.  Barnard,  1  Esp.  N,  P.  11;  Moore  v.  BaUie,  Amb.  271; 
Toung  v.  Wrighi,  1  Campb.  141;  Jordaine  v.  Laahbrohe,  7  T.  B. 
601;  Steers  v.  LaMey,  6  Id.  61. 

CaU,  for  the  appellees. 

CoALTKB,  J.  I  am  of  opinion  that  there  is  no  error  in  the 
decree  appealed  from,  and  which  disBolves  the  injunction  as  it 
regards  the  debts  created  by  the  intestate  of  the  appellants  with 
Shelton  and  Harris  and  Charles  Smith,  for  the  different  sales  of 
stock  by  the  latter  to  the  f ormer,  it  not  appearing  that  there 
iras  tuniry  in  either  of  those  transactions. 

As  to  the  debt  of  two  thousand  four  hundred  dollars,  for- 
merly due  to  Shelton  and  Harris,  and  which  has  been  paid  off, 
if  usury  existed  in  that  case,  the  appellants,  on  proving  it,  or 
on  its  being  confessed  by  the  appellee  Harris,  should  a  further 
answer  from  him  be  required  by  the  court  of  chancery,  will  be 
entitled  to  a  decree  for  the  usurious  interest  as  they  will  also  be 
for  the  usurious  gain  in  the  other  transactions,  should  thqr 
hereafter  prove  usury  in  them. 

The  deeiee  must  therefore  be  affirmed. 

Baooxx,  J.,  concurred. 

BoAXx,  J.  It  will  be  inferred  from  my  opinion  deUTcred  in 
the  case  of  Ihylor  v.  Bruce,  the  other  day,  that  I  distinctly  ad- 
mit the  right  of  a  party  to  sell  property,  such  as  bank  shares,  at 
whatever  price  is  agreed  on.  The  transaction  becomes  usurious 
only  when  the  object  is  to  borrow  money,  and  not  purchase 
stock,  and  the  price  of  stock  is  graduated  as  a  device  to  effect 
that  purpose;  or  where  there  is  a  combination  between  the  seller 
of  the  stock  on  credit,  and  the  purchaser  for  cash,  as,  for  ex- 
ample, in  this  case,  between  Smith  and  Shelton  and  Harris. 
Such  a  combination  or  connection  is  explicitly  disavowed  in 
this  case,  and  is  not  proved;  nor  is  it  in  any  manner  proved, 
that  the  purpose  for  which  the  parties  met  was  to  borrow  money 
rather  than  buy  stock.  The  contrary  is  not  only  shown  by  the 
answers  of  Harris,  but  it  is  explicitly  proved  by  Norvell  that 
Oreenhow's  purpose  was  not  to  borrow  money,  but  to  purchase 
stock.    So  much  for  the  purchase  of  stock. 

As  for  the  note  for  two  thousand  four  hundred  dollars,  it  is 
said  the  injunction  has  not  been  applied  for  or  granted,  as  to 
the  deed  securing  the  payment  of  it.  If  it  had,  it  would  readily 
have  been  perpetuated  on  the  admission  of  Harris,  that  that  debt 

Am.  Dm.  Vol.  Vm— li 
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has  long  sinoe  been  paid.  As  to  it,  the  transaction  is  said  to  be 
closed.  If  it  had  been  paid  bj  merely  being  oaziied  into  the 
other  debts,  it  might  deserve  a  di£Eerent  consideration;  bat  that 
idea  is  explicitly  reprobated  by  the  repeated  answers  of  Harris, 
that  that  debt  was  wholly  unconnected  with  the  sales  of  stock. 

Although,  therefore,  it  is  possible,  and  cTcn  probable,  that 
these  transactions  were  founded  in  usurious  views  on  the  part 
of  all  the  parties,  we  cannot  say  so  upon  this  record;  and, 
therefore,  I  concur  in  opinion  that  the  decree  be  affirmed. 

Decree  affirmed  unanimously. 

Thia  mm  is  xelifld  on  in  Tmm  qf  Da/mtOU  ▼.  BwOwrUt^  20  Qntk  SO; 
PnH:ieii6roii0rAT.  i$;piM226,17Id.88L  IniliftlMtoaMthaooiutflay:  *<Nc«h. 
ing  is  better  eetUed  in  Yiiginia  and  ebewhere^  tluui  that  stook,  boods  and 
Botes  may  be  aold  like  any  other  property,  at  any  prioe  not  aboive  par  whiok 
may  be  agreed  between  tbe  partiea  And  aides  ol  atook  and  aoiea  on  credit 
at  par  when  the  market  prioe  waa  aa  mneh  aa  tww^  per  oeat.  below  par, 
ksfs  be«i  SDstHned  aa  Iswfiil  by  thia  oonrt  * 
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AOOOBD  AND  SATISFAOIIOK. 
9ta  UH  SmL — Whmn  there  is  an  egreement  upon  an  adequate 

tkm  to  pay  t^  nun  certain,  the  promiaor  oannot  svoid  that  aflieemant»  hj 
an  ac^eemoDt  to  receive  i^  leaa  earn.    Seymomr  y,  Miminm^  880l 

AOKNOWLEDOMENTa 

ftr  "Fmmm  Ootibt.  —  A  certificate  of  acknowledgment  by  i^  married  mnauk^ 
to  be  Tafid,  most  ahov  upon  ita  face  i^  aabetantial  compliance  witii  all  the 
vaqnirementa  of  the  atatnte.  Therefore,  where  the  certificate  meralj 
alated  that  the  wife  waa  aeparately  eTamined,  and  that  the  contenta  ol 
the  deed  were  made  known  to  her,  bat  did  not  elate  that  ahevolnntaiilj 
ited  it,  it  waa  held  inaofficient.    JBvam  ▼•  OommomwmUh^  71L 


.  ADVANGEBfENT. 

DnD  PlMWiiuu)  vo  Bi.^A  deed  from  nparent  ton  child  in  conaidentioaol 
lovand  aflwtiflii,  iapteanmed  to  be  an  advancement.  Thoo^  thia  p*^ 
■unpticn  may  be  rebntted,  yet  in  a  deed  of  landa  from  a  father  to  hia 
f^^  jn  eonaidention  of  love  and  aflfoctian,  the  forther  coMideratioB  eoi* 
pnaaad  of  five  do]lai%  will  not  be  aufficient  to  rebut  the  pranmptm. 
Oakk  V.  iSCraJ^  162L 

AOENCT. 

See  FUMOiPAL  ahd  AawBT^ 

ft 

ANDCALa 

iKimnr  bt— 8aiiimDL^When  it  appeara  that  the  animal  doing  the  ii^oj 
complained  of  waa  treepaaaing  at  the  time  the  damage  waa  ooeaaioned,  tt 
ianotneceaaaiy  toallegeorprovea«eieNter,  onthepartof  the  owner,  ol 
the  viekraa  propenaity  of  the  animal    Anfpi$  v.  Radim^  628. 

BANKBUPTOT. 
See  CoHiuoT  ov  Laws,  8;  CoJwriTUTiOKAL  Law»  4 

COMMON  CARKTRRR 

L  Dbjvirt  bt  OAifcKnnL — It  ia  not  a  good  deliveiy  of  gooda  by  a  comnwii 
carrier  by  water,  for  him  to  leave  the  artidee  on  the  dock,  not  in  the 
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prewmeo  nor  with  th«  knowledge  of  the  oondgnaet;  and  trover  will  Jam 
agdnst  the  eanier  for  the  ertiolee  not  Mtoallj  ddirend  to  tho  con- 
■ijpinnn     Ostramder  ▼.  Brown,  211. 

%  ByzDoroB  or  Looaii  Uaiox. — Where  the  predae  pboe  of  the  ddivecy  of 
goods  by  e  oanier  ie  matezial,  it  may  be  proper  to  allow  eridenoo  of  » 
local  usage;  bat  whero  the  question  is  whether  or  not  the  goods  were 
delivered  at  aU,  evidenoe  of  nsage  is  inadmissiWft.    /dL 

IL  DnjVEiT  TO  Oabtmav.— A  deUveiy  of  the  goods  to  a  oartoiaDv  nsoaOy 
or  always  employed  by  the  oonsignfie  to  transport  his  goods  to  tho  storo 
from  the  dock,  is  not  evidenoe  of  the  delivecy  to  the  wwignee  of  the 
articles  alleged  to  have  been  lost^  slthoo^  most  of  ths  goods  were  re* 
oeiTed  by  the  consignee.    Id. 

4  Gabbibe's  Dctt  to  Sboobb  GooDa.— Where  tho  wmsignae  is  maUo  or 
vafoses  to  accept  the  goodi^  the  cairier  most  sscon  thsn  in  a  place  of 
•aletyt  and  will  not  be  justified  in  leaving  tbsm  exposed  on  tho  whsii. 
Id 

Si  Oosbiosob's  LiABmrr  voa  Ebbgbt.— Goods  wws  shippsd  with  dirao- 
tions  to  be  deliyered  to  the  consignee^  he  ''paying  freigjit  for  tho  ssma^ 
with  primage  and  ayerage  accostomedy"  aocosding  to  the  bill  of  lading 
signed  by  tho  master  who  deliTered  the  goods  to  ths  otinsjgnoe»  withont 
loceiying  the  fini^t^  tboogh  ho  afterwards  demanded  it^  and  psymani 
was  refosed.  It  was  held  that  tho  cazrisr  "»ight  mftfiTlffiui  an  aiTtioii  lor 
ths  frai^t  against  the  consignor,  as  in  thia  case  ha  had  ths  piiiystij  in 
ths  goods.    Barhw  t.  Havrng,  888b 

See  DAMiflai^  8. 

OOKinJOT  OF  LAWEk 

L  Ijk  vm  OfmtBAonm  QoTmunL— IntiiocQiiBtcDolioaof  a  uwlisuifc  tho 
Imvs  of  tho  stats  in  wliloh  it  was  entered  into  are  to  fsvsnii 
appears  from  its  tanor  that  it  was  mado  with  a  view  to  ths  laws  of 
other  stats.  Theref ore»  where  a  note  was  given  in  Oanada*  payahia  on 
disnand,  in  consideration  of  an  antecedent  debt  CGntasted  in  Kow  Yoik. 
of  which  state  both  parties  to  tho  note  were  inhshitanta^  bat  wars  at 
the  time  the  note  was  execated  and  delivered  temporarily  in  Canada^  it 
was  held  that  the  lawa  of  Canada  most  govern  ss  to  the  note.  Smith  t. 
ifea<2,183. 

&  Aasaamaar  ukdir  FoBmav  Bahkeupt  Law.— An  assigmnsnt  vndar 
the  bankznpt  law  of  Wngland  of  all  tho  estste  and  ohoses  in  notion  of  a 
bankrapt  resident  there,  paeans  a  debt  duo  by  a  oitiaen  of  thia  state  to 
the  Engliah  bankrapt.  And  each  aasignment»  if  prior  in  time  to  an  at- 
tachment by  creditors  here  of  the  debt^  will  have  a  prefarance.  ffakmm 
▼.  Semsen,  681. 

8L  PkBsoKAL  Pbopkbtt  Dotbibuted  bt  Lbz  DamcnjT.—^The  anecession  to 
and  distribation  of  penonsl  property  is  regolated  by  the  law  of  the 
owner's  domicile^  and  not  by  the  las  lod  ret  afto:  It  is  a  prindpls  of  in- 
ff>^^«it^i  law  to  take  notice  of  and  give  effect  to  the  title  of  loaeign 
asaiflnnce  And  the  assignees  of  a  foreign  bankrapt  may  sae  here  for 
debt  doe  to  the  bankrapt's  estate,  either  ss  snch  aasjgnaasy  or  in  the 
of  the  bankrapt.    Id 

8se  iBTBBanv  S|  MiBiTAai^  9^  8;  FKaasara^  18: 
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CONGmTUnOKAL  LAW. 
I.  Jbor  Gbamtiho  Nxw  Tbiai*.— An  act  of  the  legulatoro  awaiding  a  neir 
trial  in  an  aofeian  wlneh  has  been  decided  in  a  court  of  law  is  an  exeroiao 
of  judicial  power,  and  operates  retrospectlTely;  it  is,  fherefore,  void. 
MerriUr.  Sherburne,  52. 

Si  Bktrosfbctivb  Act  Void. — A  statate  cannot  alter  the  natnie  and  legal 
effect  of  an  existing  contract,  to  the  prejudice  of  either  party,  nor  gi^e 
to  sach  contract  a  judicial  construction  binding  on  the  parties  or  the 
courts.    King  ▼.  Dedham  Bank,  112. 

S.  Act  Eztbndino  Exlstencb  of  Cobfobation. — ^A  statute  which  provides 
for  the  continuance  of  all  corporations  for  the  term  of  three  years  after 
the  time  limited  in  their  charters,  for  the  purpose  of  dosing  up  their 
business,  is  constitutionaL    Foster  v.  Eeeex  Bank,  136. 

4b  State  Bamxbxtft  Law,  whxn  Void. — An  act  of  a  state  legislature  dis- 
charging a  debtor  from  all  debts  preriously  contracted,  upon  his  snrren- 
dering  his  property  for  the  benefit  of  his  creditors,  is  a  law  impairing 
ths  obligation  of  contracts,  and  is  void.    SmUh  ▼.  Wiutd,  183. 

See  iKsoLTKira'  Laws. 

CONTRACTS. 
t.  Pabtlt  Ezbcuted— Rbsgibsioh.  ^Where  one  party  to  a  contract  has 
partly  executed  it,  but  has  failed  to  perform  the  residne,  the  other  can- 
not rescind  it  and  recover  the  money  paid  thereon.  Stevenev,  Cfuakmg,  27. 

%  Illegal  Consideration. — ^No  assumpeU  will  lie  where  the  consideration 
is  iUegaL  So,  if  one  request  or  direct  another  to  do  an  act  which,  at  the 
time,  he  knows  to  be  a  trespass,  and  promise  him  indemnity,  the  prom- 
iM  is  void,  but  not  so  if  he  did  not  know  at  the  time  that  the  act  was 
nnlamuL    Coveniry  v.  Barton,  376. 

SL  AcnoN  ON  Illegal  Contract. — ^Where  a  contract  originates  in  a  trans- 
action forbidden  by  statute,  under  penalty,  though  it  is  not  expressly 
declared  void,  no  action  will  lie  thereon.    Seidenbender  v.  Charles,  682L 

4b  Moral  Obuoation — ^Insufficient  Consideration. — ^A  promise  by  a  son 
to  indemnify  a  constable  in  the  sale  of  goods  levied  on  as  the  property  of 
the  promisor's  father,  is  not  founded  on  such  a  moral  obligation  as  will 
furnish  a  sufficient  consideration  for  the  promise.   Kixon  v.  Vanhiae,  618. 

See  Conflict  of  Laws,  1. 

CONTRIBUTION. 
FduNDATiQN  OF. — ^The  doctrine  of  contribution  is  not  so  much  founded  on 
contract  as  on  the  principle  of  equity  and  justice  that  where  the  interest 
18  common,  the  burden  also  should  be  conmion;  and  this  principle  that 
equality  of  right  requires  equality  of  burden,  has  a  more  effectual  oper- 
ation in  a  court  of  equity  than  in  a  court  of  law.   Can^sbeil  v.  Mener,  570. 

See  Fastt- WALLS. 

CORPORATIONa 
!•  STO0JLHOia>ER'R  LiABiLiTr. — ^Where  a  corporation  obtains  an  act^  extend- 
ing or  otherwise  materially  changing  the  objects  for  which  it  was  origin- 
ally incorporated,  a  stockholder  therein,  who  hss  not  assented  to  the 
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change,  is  not  liable  for  aasenments  levied  to  achmioe  meli  additkul 
objeetB.     Unhn  Loek$  efc.  ▼.  Towne^  822. 

2.  SuBSGBiFTiOK. — ^Where  one  labeciibed  a  writing  with  othan  for  the  por- 
poee  of  aiHociating  themaelvea  to  oany  on  i^  partionlar  basnen,  aadk 
persons  will  be  liable^  after  the  incorporationy  for  the  amount  sobscribed, 
althongh  he  signed  the  snbecription  after  its  date  and  sabaeqneDft  to  the 
act  of  inooxporation.     Cheater  Qlau  Co,  v.  Dewey,  128. 

JL  Subscsibeb  Estopped. — A  member  of  a  corporation  cannot^  in  an  action 
for  his  sabsoription,  allege  that  the  corporation  baa  not  been  dolj  organ- 
ized under  the  statate,  it  having  for  several  years  transacted  bosineai  as 
aooh  corporation,    /d. 

4  PuBOHASiHO  FBOM  Ck>BFOBATioir. — One  who  pniohasea  from  i^  oorporatiQo 
cannot,  in  an  action  for  the  pnoe»  object  that  the  corporation  was  pro- 
hibited by  law  to  trade  in  the  speoifio  article  sold.    Id, 

fi.  Failubb  to  Issub  Cjebthioatkb.— a  stockholder  will  not  lose  his  xi^ts 
in  a  oorporation  for  want  of  a  oertifioate  issaed  to  him  by  the  corpora- 
tion.   Id. 

6L  Power  to  Aoazpr  Biuua. — ^A  corporation  anthoiiaBd  by  its  act  of  incor- 
poration to  employ  their  fonds  solely  in  advancing  mon^  upon  goods» 
and  in  selling  snch  goods  on  onmmission,  may  lawfully  aoospt  bills 
drawn  on  aoooont  of  fatore  ooDsignments  or  deposits  of  goods.  Mmm  v. 
CwmmMon  Co.,  219. 

7.  Quo  Wabbahto  aoainsx. — ^An  information  in  the  natore  of  i^  9110  warra»i» 
lies  against  a  corporation  for  illegally  carxying  on  banking  operations. 
Snch  information  need  show  no  titie  in  the  people  to  i^  franchise,  as  it  ia 
ineombent  on  the  defendant  to  show  anthority  for  exercising  the  xi^t. 
Peop^  ▼.  Utiea  Ins.  Co.,  243. 

&  CkXBFOBATiQir  A  PsBSOH.— A  statnto  restraining  any  psnon  iJkm  doing 
certain  acts»  is  equally  applicable  to  corporations  or  bodies  politic* 
althongh  they  are  not  specially  refexred  to.    Id, 

9l  Powers. — ^A  oorporation  has  no  other  powers  than  those  ezpreMly  granted 
by  the  act  of  incorporation,  or  those  necessary  for  the  purpose  of  carry- 
ing ont  its  express  powers.    Id, 

10.  Validitt  ov  Bt-laws. — ^Where  a  congregation  was  inoorporsted,  and 
power  given  "to  make  mles,  by-laws  and  ordinances,  and  do  everything 
needful  for  the  good  government  and  support  of  the  congregation,"  it 
was  held  that  the  oorporation  had  power  to  make  a  by*law  vesting  the 
appointment  of  inspectors  of  their  elections  in  the  president.  80,  also, 
that  they  had  power  to  make  a  by-law  prohibiting  tickets  from  being 
counted  at  an  election  on  which  there  were  other  thing*  besides  the 
names.     CommonweaUh  v.  Woelper,  628. 

11.  Candidates,  Who  mat  be.— An  inspector  of  an  election  may  be  voted 
for  as  a  candidate  at  a  corporate  election.    Id. 

12.  TiTAWn.TTr  for  Tort. — ^An  action  of  trespass  on  the  case  lies  against  a 
corporation  for  a  tort.    ChemiU  HiU  T,  Co,  v.  BuUer,  675. 

See  CSoHSTiTUTioNAL  Law,  3;  Evidence,  9,  10,  16;  Plbadino,  1,  8. 

COVENANTS. 
1.  Covenant  for  Quiet  Enjotment. — The  covenant  for  quiet  enjoyment.ex* 
tends  to  the  possession  merely,  and  is  broken  only  by  an  entry  and  ex- 
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pnlaioii  fram,  or  MnM  ma^naX  dittarbiooe  in,  the  poneanoiL     WhUbeck 
V.  Cook^  272. 

2.  OoTSNAKTB  ov  Bmoos  axd  Biobt  TO  OoHTsr.— It  u  Mt  ft  brettoh  of  tbe 
oovenante  of  Misin  and  full  power  to  oo&Tej  that  tfaero  was  i^  poUio 
hi^^way  on  a  part  of  tbe  land;  siich  highway  being  but  an  eaeemeat^ 
the  aeiam  and  the  li^t  to  oonTey  remaining  in  the  owner  of  tbe  land 
over  whioh  it  was  laid  oat.'  Id. 

Sw  OoysvAHT  ov  Fna  Coyxbt.— -A  feme  covert  cannot  bind  herself  person* 
ally  by  i^  oovenant  or  oontraot  dnzing  oorertoie.  Therefore^  her  joining 
in  %  deed  with  i^  oovenant  of  warranty  will  not  estop  her  setting  np  i^ 
sabseqnently  aoqnired  title  after  the  hnsband's  death.    Jwlkmm  ▼•  Vwi^ 

GKDCIKAL  ULW. 
teomrrr  Bxouar  nr  Avoimat  SiATn.*-One  is  goilty  of  horse  stealing  who 
steals  m  hone  in  another  state^  and  brings  him  into  thia  stata    BiaU  ▼• 

DAMAGES. 
L  Wmnr  Liquxdaxxdw — ^In  an  action  on  a  promissory  note,  wherein  the  de- 
fendant promised  to  pay  the  plaintiff  twelve  months  after  date,  two 
linndred  and  fifty  doUars  in  brcwn  cotton  shirting  at  the  price  of  thirty 
oents  m  yard,  it  was  held,  on  a  hearing  in  damages  after  a  de&ralt,  that 
evidenoe  was  inadmissible  to  show  that,  at  the  matority  of  the  note, 
blown  cotton  ahirting  was  not  worth  thirty  oents  i^  yard,  the  snm  sped* 
fled  in  the  note  famishing  the  measare  of  damages.  Brooka  v.  Hubbard, 
164. 

S.  Damiois  tob  Non-Dbutsbt. — In  an  action  for  the  non-deliTery  of  goods 
at  a  port  of  destination,  the  measare  of  damages  is  the  net  Talae  of  the 
goods  at  snch  port,     ^fnory  v.  MeOregor,  206. 

8w  Kbglioxngs  nr  Bbkotino  Soil. — One  who  erects  a  bnilding  on  his  own 
lot,  adjoining  the  boose  of  another,  may  lawfully  dig  a  foundation  below 
that  of  his  neighbor,  and  is  not  liable  for  any  consequential  damage^ 
provided  he  has  used  due  care  and  diligence  to  prerent  injury  to  the 
adjoining  house.    Ponton  y.  HoUand,  369. 

i.  Bbokxb'b  Liabiutt  vob  Shabis  as  Sbcubitt*— The  defendants  benig 
brokers,  receiyed  in  the  couxse  of  their  business,  a  certain  number  of 
aharee  of  stock  to  hold  as  collateral  for  the  payment  of  a  note  given  them 
by  the  plaintiff  with  an  agreement  that  they  should  be  at  liberty,  in  case 
the  note  was  not  paid  when  due,  to  sell  the  stock  at  once,  crediting  the 
plaintiff  with  any  surplus,  and  holding  him  liable  for  any  deficiency. 
The  shares  of  the  plaintiff  were  not  marked  or  identiiied  as  his  special 
property,  but  were  blended  with  other  shares  of  the  same  stock  belong- 
ing  to  tiie  defendants.  It  was  held  that  as  the  defendants  at  all  times 
since  securing  the  note,  were  possessed  of  shares  standingin  their  names, 
and  under  their  absolute  and  rightful  control,  and  sul^ect  tone  contract^ 
to  an  amount  far  exceeding  the  number  of  shares  deposited  by  plaintiff^ 
and  were  ready  and  able  at  any  time,  to  transfer  the  shares  of  the  plaintiff 
on  payment  of  the  note,  they  were  not  bound  to  account  to  the  plaintiff 
lor  his  stock,  at  the  highutprieej  at  which  the  shares  were  sold  by  them 
atany  time  daring  that  period;  but  that  the  like  number  of  shsras  held 
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hy  the  defendante  when  the  note  became  dae,  ime  to  be  oonndend  the 
eharee  of  the  plftintiff,  which  the  def endante  ooold  sell.    Nowrm  t. 

DEEDa 
L  Ab±  Mobtoaos. — A  paiol  ngnmuaat  made  at  the  tnoe  of  the  eseontiai 
of  a  deed  of  balsam  and  aale,  that  the  gmatee  ahall  aabeeqiieiitly  gi^e 
to  the  grantor  a  bond  to  reoonyey  upon  the  jMyment  of  a  certain  aom, 
and  the  giving  of  such  bond,  pnnoant  tothe  agreement*  will  not*  at  law, 
make  the  oonyeyanoe  a  mortage.    Lund  v.  Lund,  29. 

&  Konoa  ov  UinuDoaBBED  Dxcix— A  pnrohaaer  whoee  deed  ia  recorded, 
cannot  aet  up  hia  deed  against  a  prior  nnrecoided  deed,  of  which  he  had 
knowledge.  Bat  a  bona  fide  porchaaer  from  each  second  grantee^  haviqg 
no  knowledge  of  the  frand,  ahall  hold  his  title  nnimpeached,  aa  against 
the  first  grantee.     Trvtt  y.  Bigdow,  144^ 

SL  Dud  bt  Dkav  Muts.— A  person  deaf  and  dnmb  finom  hia  natiyity,  hay- 
ing in  fact,  sufficient  capacity,  is  net  legally  incapable  of  eToonting  a 
deed.    Brown  v.  Brawn,  187. 

4  BxuvxaT  ov  Dskd.— Where  a  deed  of  maniage  aetUement  was'doly  ei»> 
cnted  by  the  parties,  and  laid  on  the  table,  and  the  wife  aa  eahd  que 
trud  took  it  np  and  kept  it  in  her  possession  nntil  her  death,  it  waaheld, 
nnder  the  circnmstances*  to  be  a  good  and  valid  deliyery  of  the  deed. 
Jaquea  v.  Methodiai  Church,  447. 

&  Ck>iren>iBATioH  to  Suitobt  CoNmrAVOB.— A  conyeyanee  of  an  estate 
to  one  who  takes  no  beneficial  interest,  to  hold  in  trust  for  the  grantor 
and  his  family,  is  void  as  a  deed  of  bargain  and  sale,  if  not  supported  by 
a  yalnable  consideration,  and  ia  also  void  aa  a  covenant  to  stand  seised, 
if  the  grantee  is  a  mere  stranger,  unconnected  with  the  grantor  by  blood 
or  maniage.    Jaekaon  v.  Sebring,  357. 

See  Fbaud»  2;  PuiroxPAL  Ain>  Aobbt,  L 

DOWEB. 

L  Iir  Lajomi  Ktohakobd. — Pnrsnant  to  a  parol  agreement  for  an  exchange  of 
farms,  A.  and  B.,  respectively,  made  conveyancea  to  each  other  in  the 
common  form,  without  using  the  word  "exchange";  and  it  was  held 
that  this  was  not  an  exchange  properly  so  called;  and  that  the  widow  of 
A.  waa  entitled  to  dower  in  both  fanna.    Casa  v.  Thampaon,  SS. 

J8»  Whezt  Not  Babbbix — ^An  agreement  made  by  a  husband  before  mar- 
riage, with  his  wife,  by  the  aid  of  a  trustee,  by  which  a  certain  sum  of 
money  was  to  be  paid  to  the  wife  annually  after  the  huaband*s  decease^ 
in  lieu  of  dower,  will  not  estop  her  from  claiming  dower.  Oibmn  y.  Gib- 
eon,  94. 

8w  Iv  MoBTQAGBD  Fkbkisis. — ^Whoro  the  husband,  at  the  time  of  receiving 
a  conveyance  of  land,  executed  to  the  grantor  a  mortgage  thereof,  to  se- 
cure the  purchase-money,  the  seisin  of  the  husband  is  but  instantaneoni, 
and  not  sufficient  to  support  a  claim  for  dower  in  such  lands,  they  hav- 
ing been  sold,  after  the  husband's  death,  under  a  power  contained  in  the 
niort^gage.    SUw  v.  T^ft,  266. 

4  BiOHT  VOT  Absxonablb. — ^The  right  to  dower  rests  in  action  only,  and 
eannot  be  so  aliened  as  to  enable  the  grantee  to  bring  an  action  in  hie 
own  name.    Jaekaon  v.  Vanderheifden,  878» 
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BQUTTY. 

1*  Bbodit  AT  L4W. — ItisnovalidobjaotiantoalallineqiiityagaiBfttha 
prinoipal  debtor,  that  there  is  a  remedy  at  law  agdnst  a  anrety.  Mid» 
dlaowm  Bank  ▼.  Ruat^  164. 

2.  DaooYXBT  BT  MncBiRS  ov  CoBPQRATiov.— A  fani  for  difooTory  bj  the 
orediton  of  a  oorpomtioii,  against  the  memben  thereof,  liable  by  statute 
for  its  debts,  may  be  snstsiiied  in  a  case  tiiiere  a  proper  fotmdstion  is 
shown.    Id, 

X  DnoovxBT  I>EFBn>ZNO  ov  Bnjnr.^Where  diioovety  end  relief  are 
sought^  a  IMoty  oannot  have  a  disouyery  as  snTiliaiy  t6  sooh  relief^  iHna 
he  is  notentitied  to  relief.    I<L 

4t»  Bmlow  FbUAWivo  Diboovxet.— Equity  haTiqg  taken  oogniaaoe  of  a 
suit  for  the  poipose  of  a  diiooveiy,  will  entertain  it  for  the  pnipose  ci 
relief  in  most  cases  of  frand,  aoooont,  aooident  and  mistake.    Id. 

tk  BxLDET  BxFSVDZVO  OV  JuBiBDioiiov. — ^Where  a  ooort  of  eqnity  oooe 
aoqoixes  jnrisdiotion  it  will  retsin  it»  althoo^  the  original  grolmd  of 
Jurisdiction,  the  inability  to  reoorer  at  law,  no  longer  exists.  King  ▼. 
Baldwiih4llk 

€b  BxLDET  KoTwmnrBAMDiva  Tbial  at  Law.— If  there  be  a  doubt  whether 
a  defense  be  aTailable  at  law,  and  there  is  an  nndoabted  jurisdiction  in 
equity,  and  at  law  the  defendant  omits  to  make  his  defense,  or  if  he 
makes  it  and  is  oveiruled,  on  the  ground  that  it  cannot  be  made  at  law, 
a  court  of  equity  may  afibrd  relief  notwithstanding  a  trial  at  law.    Id. 

%  DsLAT  IV  Sbkzvg  Equitabu  BvLznr.— Wbere  an  action  at  law  has 
been  at  issue  for  more  than  a  yesr,  and  the  defendant,  on  the  day  before 
the  bearing  by  the  referees,  filed  a  bill  for  a  disooYery  in  aid  of  his  de- 
fense, and  for  an  account  and  an  injunction  to  stay  proceedings,  it  was 
held  that  the  relief  was  barred  by  delay,  no  excuse  being  shown  and  no 
facts  impeaching  the  justice  of  the  report.    Duncan  t.  Lyon^  518. 

€i.  8vr<>nrivEQUiTr.— The  rule  as  to  set-off  in  equity,  as  at  law,  is  that  there 
must  be  mutual  debts  between  the  parties,  and  it  doee  not  apply  to  ua« 
liquidated  damages  for  breaches  of  covenants.    Id 

%  OaJBonov  to  Juxisdiotiov— Whxv  Madx.— An  objection  to  the  juris- 
diction  of  the  court  comes  too  late,  at  the  hearing,  after  the  defendant 
has  answered,  and  put  himself  upon  the  merits,  instead  of  demurring  to 
so  much  of  the  bill  as  seeks  relief.    IdvingsUm  ▼.  LMngdiAi^  662. 

lOl  Bboovxbt  ov  Bivt  or  Equitt.— -Bent  is  recovereble  in  equity,  where 
the  remedy  has  become  di£Bcult  or  doubtful  at  law,  or  where  there  is  a 
perplexity  or  uncertainty  as  to  the  title,  or  the  extent  of  the  defendant's 
xespODsilnlity.    Id. 

IL  Daxaoxs  vot  a  Sst-ovf  or.— Unliquidated  damages  can  no  more  be  set- 
off in  equity  than  at  law.  Accordingly,  on  a  bill  of  discoyery,  and  for 
an  account  of  arrears  of  rent,  the  defendant  cannot  be  allowed  to  set-off 
damages  for  the  breach  of  a  covenant  on  the  part  of  the  grantor  to  allow 
him  sufficient  common  of  pasture  and  estovers.    Id. 

12.  Lapse  or  Tikb  in  Equitt. — ^In  equity  lapse  of  time  operetes  only  by  wi^ 
of  evidence,  as  affording  a  presumption  of  payment.    Id 
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18.  FXNALTT  NOT  Beooyxbable  IN  Eqitttt.— A  ooort  of  equity  will  not 

the  recovery  of  a  penalty  or  f orfextoie  or  anything  in  the  natore  of  a  fo- 
f eitnre.     LMngBton  ▼.  TompkkMf  598. 

14  Condition  Subsiquxnt— Bjojet  or  EQirarr.— A  oonrt  of  eqnity  will  aol 
land  its  aid  to  diveet  an  estate  for  the  breach  of  a  oondition  mbea- 
qoent.    Id, 

Iff.  Idxil — ^The  plaintiff  having  a  certain  exdnaive  right  of  navigation  nnder 
an  act  of  the  legialatare  of  the  state  of  New  York,  granted  a  right  to  the 
defendant,  provided  that  if  the  legialatare  of  New  Jersey  should  obstruct 
the  plaintiff  in  navigating,  with  steamboats^  the  waters  of  that  state, 
from  thenceforth  the  grant  shonld  cease.  It  was  held  that  thoog^  the 
right  might  have  detennined,  a  court  of  equity  would  not  reatrain  de- 
fendant from  continuing  to  exerciae  his  lij^t^  under  the  gnuit  to 
until  the  plaintiff  had  eatabliahed  the  fact  atlaw,  and  his  ri^^t  to 
the  gnuit.    Id. 

Ml  Equitablb  Eblixf  Against  Judgmxnt.— Where  a  defendant  in  an  acfcioD 
haa  an  adequate  def enae  at  law,  but  ia  ^evented  from  ■"•^^g  it  by  the 
frandulent  repreaentationa  of  the  plaintiff,  equity  will  relieve  against  the 
Judgment    PoMeOer  v.  Waddy^  7i9. 

See  GoNTBiBunoN;  Auud^  2;  KunAiraBi^  L 

ESTOPPEL. 
See  Inoumb&anoib. 

EVIDENCE. 

1.  Pabol  Evidinon  tabtino  Srifpino  Oonteaot.-^A  parol  agresunsit 
not  be  set  up  to  show  the  terms  on  which  goods  wwe  veoeived  for 
portatian,  as  the  written  reoeipt  contains  the  agreement  of  the  parfciaa; 
but  a  parol  agreement  jMstorior  to  the  written  contact  would  be  admiaai- 
ble  to  justify  the  conduct  of  the  master.    Barber  y,  Braoe^  149l 

S,  Ck>]aaBcnAL  Custom.-— A  generally  known  commercial  custom  is  evidence 
of  the  intention  of  the  parties  in  a  transaction  to  which  that  custcm  ia 
applicable.  So^  a  charge  of  n^ligence  and  mismanagement  in  the  stow- 
age of  goods  may  be  repelled  by  proof  of  a  custom  to  stow  goods  of  that 
description,  for  such  a  voyage,  in  that  mode.    Id, 

Sw  GRANToa's  DacLAKATiON— Whkn  not  Evidsnob.— The  declarations  of  a 
grantor  subsequent  to  the  delivery  of  the  deed,  are  not  admiasible  to  re- 
but the  presumption  that  such  deed  operated  aa  an  advancement.  HaiA 
V.  Straight,  152. 

4  Sbal  or  CoDKT  ov  Admdultt. — ^The  aeal  of  a  court  of  admiralty,  like  a 
national  aeal,  provea  itaelf.  Accordingly,  the  record  of  a  court  of  vice- 
admiralty  in  Bermuda,  purporting  to  be  certified  by  the  deputy  n^gistrar, 
under  the  aeal  of  the  court,  ia  admiaaible  in  evidence  without  other  proofa 
of  authenticity.     Thomftwn  v.  SUwari,  16& 

1.  UsAOB  TO  Explain  Angdent  Dbed.— The  uaage  of  the  parties  under  an 
ancient  deed  ia  admiaaible  to  explain  equivocal  terma  therein.  Accord- 
ingly, where  a  deed  made  in  1694^  gave  the  grantee  the  privilege  of  tak- 
ings from  other  lands  of  the  grantor,  "timber  for  building;*'  evidence  of 
an  immemorial  coatom,  of  the  grantee  and  hia  heirs,  of  cutting 
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for  ienoiiij^  under  tfais  grant,  with  the  knowledge  of  the  grantor  and  hie 
hfliii^  was  admitted  to  explain  the  langoage  of  the  deed.  lAiotnffdon  ▼. 
TmBroeek^  287. 

C  FoBiiXB  RBOoyEBT— iDKmTT  ov  Demaih).— A  record  of  a  former  recor- 
eiy  for  a  demand  apparently  the  same  as  that  labaeqnently  raed  upon,  ia 
only  pHfma/aciB  evidence  that  the  daima  are  identical,  and  may  be  r»- 
tmtted  by  proof  that  they  are  in  fact  distinot  canaea  of  action.  PhUUpt 
Y.  Beriek,  299. 

7.  Or  ABASDONMSfT  or  LxvT. — ^Parol  evidence  ia  not  adnuaaible  to  ahow 
that  an  execntion,  nikider  which  a  levy  and  aale  were  made,  had  been 
withdrawn,  and  the  levy  abandoned  by  the  plainti£El  Jackaon  ▼.  Foii- 
derkeyden^  878. 

8L  Oir  Tbial  ow  Quo  Wabraitto. — On  the  trial  of  a  qvo  warrwUo^  in  which 
the  iMue  ia  on  the  legality  of  the  election,  evidence  may  be  given  of  oon- 
▼eraationa  and  tranaactiona  previona  to  the  election,  if  they  were  con- 
nected with,  and  might  have  an  inflnenoe  on  it,  thongh  no  previona 
notice  thereof  haa  been  given.    OomaumweaUh  v.  ffoe^per,  828. 

8l  Ck>BPOBATioK  Books  as  Bvidxnox.— The  books  of  a  corporation  may  be 
received  in  evidence  in  controversiea  between  the  members,  especially  if 
prodnced  at  the  call  of  the  adverse  party;  bat  they  are  not  evidence 
against  strangers.    Id 

lOi  As  TO  LiQAL  MxBTiNO. — ^Whero  a  qnoram  was  required  to  consist  of  two 
thirds,  and  the  minntes  stated,  that  on  dne  invitation  the  corporators 
met»  and  it  waa  not  usual  to  mention  on  the  minntes  the  namea  or  num- 
ber of  those  present;  this  waa  held  as  saying  that  a  legal  meeting  assem- 
bled.   Id. 

IL  As  TO  PltooDBiHO  Will.—- Evidence  is  inadmissible  showing  that  one  d 
the  deviMca  had,  by  Tarious  discourses,  kUimaUd  that  he  had  procured 
the  will  to  be  made^  and  that  it  was  read  to  him,  and  that  he  had  given 
the  reason  why  his  brothers  and  sisters  got  so  smaU  a  portion.  MUlerY, 
MUkr,  661. 

12.  As  TO  Chabaokcb. — ^A  person  may  testify  as  to  the  general  character  for 
truth  of  a  witness,  finom  his  knowledge  derived  fkom  common  report. 
JTimme/T.  Kknmel^  666. 

IS.  PBJgsuMPnoy  of  D»ath  tbom  Absejxok  —Where  a  person  haa  been  absent 
many  years  without  being  heard  of,  and  there  appears  nothing  to  account 
lor  it^  a  jury  may  and  ought  to  presume  his  death.  Accordingly,  where 
fourteen  years  and  nine  montha  had  elapsed  from  the  time  a  person  was 
last  heard  of,  and  the  time  of  bringing  the  action,  and  when  last  heard 
from,  he  was  at  a  place  between  which  and  his  home  there  was  free  and 
regular  communication,  and  he  then  expressed  his  intent  to  return,  his 
death  should  be  presumed.     Mitter  ▼.  BtateM,  658. 

14.  Pabol  Lxgerbx  to  Divxrt  Watxr-coubsb. —After  the  execution  of  a 
deed  conveying  a  tract  of  land,  together  with  the  right  to  a  water-course, 
along  a  route  described  by  courses  and  distances  through  adjacent  landa 
of  the  grantor,  parol  evidence  is  adnuasible  to  prove  a  subsequent  exe- 
cuted agreement  ^i»^»»y«g  the  route  of  such  water-course.    Le  Fevre  ▼. 

Ij€  r€9f€f  696. 
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1&  Fkuyvivo  Tkdidht  OF  Amirr  Wxnroa.— WImto  a  witaoM  is  beyood 
tli0  jBHidiotiimof  theoo«rt»»idAaafl»M«dmiMiM#of  hi»t<srt^ 
at  a  f  oniier  trial  between  the  lame  parties,  with  zelennoe  to  the 
■abject-matter.    MagUl  ▼.  Kan^fiman,  713L 

16.  BiOLABAXiDHB  ov  AaxHTS  ov  GaBiaRaxiaw.^Tha  aoto  and 

of  the  tmstees  of  a  ooogreigatioii,  in  their  offioial  capMsitj,  be£oc<e  and 
after  inoorporatian,  areadmiwrible  in  evidence  against  sofih  ooqgrpgatioai 
bat  not  their  admissions  made  after  the  fact.    JtL 

See  Iabkl,  2;  3;  4^  5;  Slaitobb,  1,  2. 

EXECUTIONS. 
L  AoADffsr  Tbtaht  nr  CfoimoH.— An  exeeotioa  agsinst  a  tansat  in  oonmon 
osanot  be  extended,  bj  metes  and  boonds,  npon  a  pail  of  the  Isnd  hdd 
in  oommmi.     Frtneh  ▼•  Lttndf  81. 

8.  Taxnro  BoDTp  vo  8iAxn»AOixoN.--Thetakingof  thabodyof  ajod^Bent- 
debtor  in  exaootiai,  is  not  a  satisfsction  of  the  jadgmsnt  SkMom  t. 
Kibbe.  176. 

8.  Bbsakino  OPBf  Sian&^A  sheriff  hss  anthority  to  broak  open  a  stoie 
nnoonnected  with  a  dwelling-hoase^  or  not  forming  part  of  the  cartilage^ 
for  the  paipose  of  levying  an  ezeoation.    Eaggerty  ▼.  WUbeff  S2L 

4^  Goods  Bound  bt,  Whezt. — ^An  ezeoation  binds  goods  finom  the  deltvsiy 
of  the  writ»  and  the  sheriff  may  take  them,  notwithstanding  a  sabsa* 
qoent  aasignment  by  the  defendant^  bat  an  aotoal  levy  most  be  made 
while  the  writ  is  in  f oroeu    Id. 

JL  Lbvt,  How  Mads. — Althongh  a  seiiore  of  part  of  the  goods  in  a  hooss 
in  the  name  of  the  whole  will  be  valid,  still  the  goods  most  be  nnder  the 
view,  and  within  the  power  of  the  sherifl^  to  oonstitate  a  good  levy.  A 
proclamation  of  a  levy  on  goods  looked  np  and  not  in  the  aheriff'a  view, 
is  no  levy.    Id. 

6.  Lbvt  undkr  Two  ExmuTioH&^If  a  levy  is  made  on  goods  nnder  one 

ezecntion,  and  a  second  execution  is  inaed  to  the  same  officer,  the  levy 
is  sufficient  for  both,  and  the  goods  may  be  sold  nnder  the  second  exeea^ 
tion  as  well  as  the  first    Crtaton  v.  SUmt^  872L 

7.  Salb  uhdsb,  Whkbk — A  sale  nnder  execation  oo^^t  to  be  where  the 

goods  are,  so  that  they  may  be  specifically  seen  and  examined,  8o^ 
where  a  sale  was  made  six  miles  distant  from  the  goodi^  it  was  held 
irrpgolar  and  void.    Id. 

8.  ExBonnoH  ov  Pebsonal  Pbofebtt.— An  execation  binds  pecaooal  prop- 

erty from  the  time  it  is  delivered  to  the  sheriff    Id. 

%.  Bight  ov  Cxffrui  Qub  Usb  under.— That  section  of  the  statate  of  nsn 
rendering  lands  liable  to  execation  against  the  eutid  que  uk  or  eettid  qw§ 
irtut,  applies  only  to  those  frandolent  or  covinous  trusts  in  which  the 
eesM  que  tue  or  eetiui  que  trust  hss  the  whole  beneficial  interest  in  the 
land,  and  the  trostee  the  mere  naked  or  f  onnal  l^gal  title.  It  does  not 
apply  where  one  penon  enters  into  a  contract  for  the  sale  and  convey- 
ance of  land  to  another,  and  the  vendee  pays  part  of  the  ooosideratian 
and  enters  into  possession  of  the  land,  but  n^lects  to  pay  the  residue  of 
the  purohaae-money ;  for  the  vendor  is  not  seiaed  to  the  use  of  the 
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mtil  the  whole  of  the  oooaideratum  ie  paid;  and  the  yendee  haa  only  a 
men  equitable  intenet  on  which  i^  judgment  at  law  ia  not  a  lien,  nor 
eaa  it  be  aold  nnder  an  ezeoation.    Bogert  y.  Ptrry^  411. 

EXECUTOBS  AND  ADMINISTRAXOBa 

L  JUDOMKHT    AOAIHST   AD]fXNISI!BA3X)B— I>XnR8S   BT    SUBSXaa.^Whei* 

an  adminiatrator  allowB  judgment  to  paaa  againat  him,  in  an  aotion 
barred  by  atatate,  his  anietiea  are  not  boond  by  anch  judgment^  bnt 
may  avail  themaelyea  of  the  atatate  in  an  aotion  on  the  bond.    Dawea  y. 

%  Gahvoi*  Waivx  Bsnert  ov  Statotb.— Ezeoatora  or  adminiatratora  ara 
obliged  to  avail  themaelvea  of  a  atatate  for  the  ptoteetion  of  the  eatate, 
for  the  atatate  ia  intended  to  protect  hdra,  deviaeea,  lagateae,  and  others 
intereated.    Id, 

9  fizBCUTOK's  TjAwniTTT  VOB  Ibtbbbbt. — ^An  exeontor  or  traatee  cannot 
make  a  profit  from  the  oae  of  troat  mon^.  If  be  mizea  it  with  his  own 
mon^  and  naea  it  in  hia  baaineaa  or  trade,  the  profitaof  which  cannot  be 
aacertained,  he  ia  liable  for  intereat    Brmm  ▼•  Sidbeit,  067. 

EXTRADITION. 
L  BiOBT  TO  SuEBBimBB  FiTOiTiVBS.^By  the  law  and  naagea  of  natioiuv 
fngltipoa  charged  with  felony  and  other  hig^  orimea  aboald  be  annen* 
dered  by  a  foreign  and  friendly  joriadiotion  to  whidi  they  have  fled. 
WoMmrn^  tar8,6i& 

%  FoomvBS  TO  BB  CoMimTBD.— The  dvil  magirtrate  ahoald  oonunit  a 
fagitive  from  jaatice  for  a  reaaonable  time,  ao  aa  to  enable  the  govem* 
ment  to  aarrender  the  fagitive,  or  the  foreign  government  to  take  pro* 
oeedinga  for  hit  aarrender;  and  if  no  application  be  made  in  a  reaaonabla 
time,  the  priaoner  ahoald  be  diaohaiged.    Id. 

IL  BvxDBNOB  TO  DBtAiB.— -The  evidence  to  detain  a  fagitive  from  jnatioe  for 
the  porpcaa  of  aarrender,  ahoald  be  aaffioient  to  commit  the  party  for 
trial  if  the  crime  were  perpetrated  where  he  ia  found.    Id, 

4b  BxTBADmoir  Tbbatt  Dbolabatobt  of  Law  ov  NATioNa—- The  article 
in  the  treaty  of  1795,  between  the  United  Statea  and  Great  Britain, 
waa  merely  declantory  of  the  law  of  nationa;  and  ainoe  the  expira- 
tion of  that  treaty,  the  prinoiplea  of  the  general  law  of  nationa  remaiii 
obligatory.    Id, 

FEMES  OOVEET. 
BOWEB  ov,  ovKB  Sbpabatb  ESTATE.— A/«me  covert  reepecting  her  aepanto 
eatate  ia,  in  equity,  to  be  regarded  aa  tk/eme  sote,  and  may  diapoae  of  her 
property  without  the  conaent  or  oonourrenoe  of  her  tmatee,  unleaa  ahe  ia 
.  apeoially  reatrained  by  the  inatrument  creating  her  aeparate  eatate.  A 
apeeific  mode  of  diapoaition  pointed  out  in  the  ioatrament  doea  not 
necoaaarily  exclude  any  other  mode,  unleea  there  are  negative  worda 
reatraining  her  power  of  diapoaition  except  in  the  mode  apedfied.  8o,  if 
ahe  entera  into  an  agreement^  clearly  indicating  her  intention  to  affect 
by  it  her  aeparate  property,  a  court  of  equity,  ^  there  be  no  fraud  or 
unfair  advantage  taken  of  her,  will  apply  her  aeparate  property  to 
diachaige  auoh  engagement.    And  ahe  may  give  it  to  her  huaband  aa  weD 
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M  any  other  penoii,  if  her  dispositioii  of  it  be  free^  and  not  the  lenlt  ef 
flattecy,  or  force,  or  improper  treatment    Jaqmm  ▼•  MetkodUi  Bpitoopml 
Ckiireh,U7. 
See  AoKVowLKDOKKinB;  CoTMSAxra,  8;  MoBToaon^  7;  Puauwi^  SL 

FIXTUBEa. 
See  Bbflbvim,  2. 

FRAUD. 
L  FOaoBSiDir  of  Goods  SoLD.*-The  powcirion  of  goods  aold  hj  theirendor 
is  evidence  of  the  etrongeet  kind,  but  it  not  oonclnnTe  of  fnuid.    BrookB 
▼•  Powers,  99l 

SL  JuusDZonoK  ov  Fbaud  Bioabdzko  Dekd.— In  a  trial  at  law,  fraud  in 
the  execution  of  a  deed  may  be  given  in  evidence  to  vacate  it»  bnt  if  the 
fraud  relate  to  transactions  preceding  the  execution  of  the  instromeal^ 
it  cannot  be  averred  or  proved,  and  the  remedy  is  in  equity.  Taifhr  v. 
King,  146. 

FRAUDULENT  OONVBYANCOEa 
L  FKAUDTTLanT  Bill  of  Salb  BiMBDro.— Though  a  frandulsnt  bUlof  aie 
is  void  as  to  creditors,  it  will  be  binding  as  between  the  parties.    J7fl»> 
drkka  v.  Mauni,  623. 

9:  Iraii— Who  Mat  Taks  Adtamtaob  of.»A  mne  dspositHy*  who  has 
no  interest  in  the  goods  or  concern  in  the  transaotioo,  canBoi  ael  up  the 
fond  in  the  bill  of  sale  in  action  by  the  grantee.    Id. 

See  Mabbxaos  Sbitlbmbhtb. 

GUABAITTY. 
See  StATorm  of  Frauds^  S;  8»  4 

GUARDIAN  AND  WABIX 

L  liBABB  BT  GvABDXAH.—>A  guardian  appointed  bj  the  oovlhMBol»iuilDid 
anthority  merely,  but  an  interest  in  the  land  of  his  ward,  and  ha  may 
make  leases  thereol  If  such  lease  is  for  a  term  longer  than  the  guard- 
ianship, it  is  not  absolutely  void  upon  the  in&mt's  coming  cf  sge^  but 
voidable  only.     Van  Dcren  v.  EveriU,  61S. 

8.  Gvabdian'8  Sbtiudibht  with  Wabd.— Where  a  minor,  shortly  after 
coming  of  age,  settled  with  his  guardian,  received  the  balance  in  his 
hands  and  gave  a  receipt  in  full,  it  was  held  that  this  was  no  bar  to  a 
new  settlement  under  the  authority  of  the  orphan's  courts  altfaou|^  tfasfs 
was  no  evidence  of  fraud  or  circumvention.    JSay  v.  Bamet,  679. 

&  QuABPiAg  Chabobaplw  WITH  iHTBBJBrT.— A  guardian  who  uses  his  ward's 
funds  in  his  own  business,  or  neglects  to  invest  them,  is  chsxgeaUe  with 
interest  thereon,  end  it  is  a  reasonable  rule  to  compute  the  intewst  en 
the  balances  in  his  hands  at  the  end  of  eveiy  six  months.    ItL 

HIGHWAYS. 

1.  Public  Right  in.— >The  public  have  no  other  right  in  hi^ways  but  tiiat 
of  paeaing  and  repamring;  therefore  it  is  not  lawful  for  the  publio  to  put 
their  cattle  into  the  highway  to  gran.    StaelgM>U  v.  Ao^,  12L 
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S.  Gattui  G&AXDro  oir — TsnPikfl&— Whero  catfcle  that  have  been  tnzned 
into  the  highway  to  gram,  escape  into  an  adjoining  field,  it  will  be  no 
jnatificatiop,  in  an  aotion  of  treepan^  that  the  f enoee  thxon^  whioh  tha 
cattle  entered  wwe  inaaffident^  the  cattle  not  being  lawfoUj  on  the 
highway.    Id, 

S.  PuBUO  BiOHT  or.^Where  a  road  ia  laid  out  over  the  land  of  a  private 
penon,  ftkb  public  aoqnire  no  more  than  the  xjght  of  way,  with  the 
powers  and  priTileges  incident  to  snoh  right.  The  former  owner  re- 
tains the  fee  in  the  road,  and  may  maintain  trespass^  ejectment  or  waste 
in  relation  to  it.    Jaekmm  ▼.  ffaihaway^  263. 

4b  BouKDiKO  liAXDB  BT. — Where  One,  over  whoee  lands  a  road  has  been  laid 
oat,  conveys  the  land  on  each  side  thereof  and  boonds  the  tracts  by  the 
road,  but  does  not  indnde  it,  the  property  in  the  toad  does  not  pass  to 
the  grantee,  as  it  is  exdnded  by  the  description,  nor  will  it  pass  as  an 
incident,  being  in  itself  a  distinct  parcel,  the  fee  remaining  in  the 
grantor^    IcL 

INCUMBBAHCE8. 
L  PuoR  iNOUHBBAiroBB  PosTFOKitD.^A  prfoT  incnmhTMieer,  who  stands  by 
and  witnesses  a  sabaeqnent  incnmfaranoe,  knowing  its  oontents^  and  does 
not  disclose  his  own  lien,  intentionally  leaving  the  party  desling  with 
his  debtor  in  ignorance,  will  have  hia  inoombtanoe  postpuned  or  barred. 
Bnt  this  role  does  not  apply  where  the  prior  inenmbtanoe  is  dnly  regis- 
tered, for  then  the  subsequent  incombraneer  is  chaiged  with  notice. 
BrimdserhqfY,  Lamting,  638. 

%  OosDVur  ow  Fbxob  IvouiiBBAirGiB  TO  FdBKPOHX.— Silence  alone  will  not 
affect  the  right  of  snch  prior  incnmbranoer;  there  most  be  aotoal  tnnd 
diarged  and  proved,  snch  as  false  representations  or  denial,  npon  in- 
quiry, or  artful  asninnce  of  good  title^  or  deceptive  siknos^  whea 
infonnatico  is  asked.  Andtheburdenof  proof  of  fraud  lies  on  the  pur- 
rhaser  or  subsequent  mortgagee.    Id, 

INFANCY. 
1.  laVAirr's  M^oxqaoe,  VomABUi  bt  Wroil— A  mortgage  made  by  an 
infant  is  voidable,  and  not  void,  and  can  be  avoided  only  by  the  inlantcr 
his  legal  representatives.    Roberta  v.  Wiggin^  88. 

%  DmaffiBXAXCi^  what  Goirsrnrum.— To  avdd  his  deed,  an  infant  must 
re-enter  and  oust  the  occupant,  or,  if  already  in  possession,  must  per- 
form some  act  ezplidtly  evincing  his  intention  to  defeat  the  conveyanoew 
Therefore,  mere  occupancy  of  the  premises  by  an  in&nt,  after  haviqg 
mortgaged  the  same,  will  not  diiafBrm  the  mortgage.    Id. 

X  Must  DmaiiiBM  Emtibb  Tbavsaction. — ^It  would  aeem  that  where  an 
infant  takes  a  conveyance  of  land,  and  at  the  same  time  gives  a  mortgags 
back  to  secure  the  eonnderation  money,  he  cannot  avdd  the  mortgage 
without  avoiding  the  conveyance  also.    Id, 

A  iHDOBSBCDrr  BT  IxwAwr. — A  minor,  in  consideration  of  his  services,  re- 
ceived a  promissory  note  from  his  employer.  This  note  he  indorsed  to  a 
third  person  for  a  valuable  consideration,  the  indorsee  knowing  the  in- 
dorser  to  be  a  minor.  The  maker  afterwards  paid  the  amount  of  the  note 
to  the  father,  both  knowing  of  the  indorsement.    It  was  held  that  tiio 
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indomee  oonld  stiU  reooyer  on  the  note  against  the  maker.    Kightrngab- 
▼.  Withhi^tm^  101. 

ft.  Goose  Sold  to  Invaht.— Where  goods  are  sold  to  an  ln£snt  on  a  orediV 
he  representing  himseU  of  age^  and  he  pleads  his  infsncj  to  aToid  p^- 
ment^  the  yendor  may  reclaim  the  goods,  as  the  properly  did  not  paas. 
Badger  ▼.  Phmmeif,  106. 

INBOLYENT  LAWa 

OMUTrruTiONALiTT  OF.— A  State  law,  diiwharging  insolTent  debfam  froBSi 
their  debts  npon  petition  of  two  thirds  of  their  creditors^  and  npon  an 
aarignment  of  their  pwpei'ly  as  preseribed  by  the  act,  does  not  impair 
the  obligatioa  of  oontraota  snhseqaently  entered  into  within  saoh  atat^ 
between  eitiiwna  thereof  and  is  valid.    Mather  ▼.  Buek,  SIS. 

INTBBEST. 
L  Leaboxtt  of  Aoxrt  fob.— An  agents  entitled  to  retain  property  for  hi» 
indemnity,  although  he  disposes  of  it  without  anthority,  is  not  chai|^ 
able  with  intersst  on  the  proceeds  of  that  property,  doling  the  oootinn- 
ance  of  his  lien.     Thompeon  ▼.  Stewart,  168. 

%  Br  WHAT  Law  GovxBmD. — Interest  is  recoverable  according  to  the  laws- 

of  the  coontiy  where  the  contract  is  made,  or  where  it  is  to  be  ezeeated 

or  perf onned.    Accordingly,  where  a  Chinese  merdhant  reaidiBg  at  Can* 

ton,  consigned  goods  to  a  merchant  in  New  York,  and  whidi  were  deHv- 

ered  to  his  agent  at  Canton,  to  be  sold  by  him,  and  the  net  proceeds  to^ 

be  remitted  to  the  consignor  at  Canton,  it  was  held  that  the  conajgnnr 

was  entitled  to  recover  interest  only  according  to  the  law  el  Kow  Toik» 

and  not  according  to  the  law  or  oostom  of  Canton.    FammagY^Cfemeegmp. 

442. 

See  EzBCUTOBS,  3;  Guabdiav  aitd  Wabd^  Z, 

JUDGMENTS. 
L  Of  Samt  Stats  Vom.— Where  a  judgment  of  divorce  was  feadered  in 
Vermont^  against  a  defendant  residing  and  domiciled  inComieofeiciit^  and 
Tiiio  was  not  personally  served  with  notice,  only  pnblication  bring  made 
in  the  former  state,  it  was  held  that  such  divoroe  was  void  and  wonld  net 
be  recognised  in  another  state,  as  the  coort  granting  the  divoroe  had 
Jurisdiction  neither  of  the  subject  of  the  action  nor  of  the  person.  Bot' 
den  V.  Fitch,  226. 

%  Fraud  in  OBTAnnaro. — ^A  judgment  or  decree  obtained  on  Mm  or  frandn- 
lent  suggestions,  cannot  avail  or  protect  a  party  obtainiog  sooh  judg- 
ment.    Idm 

LANDLOBD  AND  TENANT. 
Sbtbt  fob  WAT-oonro  Cju>p&,— After  the  ezpintion  of  his  tenn*  a  tenant 
has  the  right  to  enter,  cut  and  cany  away  his  way-going  crops;  that  ii, 
all  the  grain  which  he  had  sown,  but  which  was  not  xipe  at  the  tenmaa* 
taon  of  the  lease,  unless  there  be  an  agreement  to  the  contraiy.  Va^ 
Doren  v.  Everitt,  615. 

LEASE. 
See  GuABDiAK  Ain>  Wabd,  1. 
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LEGACIES. 
!•  PAnmiT  OF  Bbt  bt  —A  testator  being  indebted  to  his  two  aon%  K  and 
0.,  in  the  aiim  of  three  hundred  and  fifty  pounds,  made  his  will,  in  which 
he  oanoellad  debts  amounting  to  more  than  ten  thooaand  dollars  due  to 
him  from  B.,  whom  he  had  previonaly  advanced  to  the  amount  of  six 
thousand  dollars,  and  then  gave  him  five  hundred  dollars,  and  no  morsu 
To  C.  he  gave  some  small  spedfio  legacies,  and  one  foorth  the  residue  of 
his  estate,  which  he  directed  to  be  equally  divided  between  his  wife,  his 
son  C,  and  his  two  daughters,  after  certain  legacies  to  his  wife,  his 
danghters,  and  other  persons.  He  died  leaving  a  small  real  estate,  and 
a  large  amount  of  personal  property.  It  was  held  that  the  debt  from  the 
testator  to  his  sons  was  not  extinguished  by  the  provisions  of  the  will: 
Byme  v.  Byme^  641. 

%  Gkaboxd  OS  Lahd,  AonoH  loiu— No  joint  action  can  be  maintained 
^^inst  a  devisee  and  terre-tenants  of  land,  to  recover  a  legacy  charged 
theseon,  without  aa  express  promise  to  pay  it.     Browm  v.  Furer,  693L 

LIBEL. 
1*  WcKM  AonmrABLB  psb  n.— To  say  of  a  man,  that  he,  while  a  member 
el  a  oonvention,  "openly  avowed  the  opinion  that  government  had  no 
more  right  to  provide  by  law  for  the  support  of  the  worship  of  the  Supreme 
Being  than  for  the  support  of  the  worship  of  the  devil,"  is  libelous,  as 
*— '^itig  to  deprive  him  of  the  esteem  of  mankind,  and  to  render  him 
odious  and  detestable.    Stow  v.  Cotwene,  189. 

%  SviDXNOB  OF  Maijgb. — ^Tho  defendant  having  offered  to  prove  that  the 
plaintiff  had  uttered  the  words  charged,  the  latter  may  give  in  evidence 
to  prove  the  former's  malice,  a  newspaper  containing  an  account  of  the 
debates  in  the  convention,  prepared  by  the  defendant  as  reporter,  in  which 
the  words  in  question  did  not  appear.    Id, 

SL  Gha&oino  UNFAHuncss  m  Offzoe—Evidkngb. — Where  the  defendant,  in 
justification  of  his  charge  of  unfairness  as  revenue  collector,  has  shown 
that  the  plaintiff  refused  to  receive  the  bills  of  a  certain  bank  in  pay- 
ment of  taxes,  it  is  competent  for  the  plaintiff  to  prove  that  he  acted 
under  instructions  from  the  comnussioner  of  the  revenue.    IcL 

4,  Oharoiko  iNFiDBLnT-^EviDBNCK  OF  CONDUCT.— Where  the  defendant,  in 
justification  of  his  ohsxges  that  the  plaintiff  had  seduced  his  early  com- 
panions to  join  an  infidel  dub^  had  attempted  to  destroy  the  religious  in- 
stitutions of  the  state,  and  had  insulted  the  clergy,  offered  evidence  of 
plaintiff's  conduct  for  many  years  previous  to  the  publication,  it  was 
held  admissible  for  the  latter  to  prove,  by  his  conversation  and  conduct, 
that  he  had  from  youth  been  a  believer  in  the  Clmstian  religion.    Id. 

ft.  BvxDBfCB  OF  CsARAOTBR— Whin  Inadmissiblb.— It  is  not  oompetent  for 
the  plaintiff  to  give  evidence  of  his  character  as  an  honest  men,  to  rebut 
speoifio  ohsxges  made  by  the  defendant  of  plaintiff's  official  misoonduol 
Id. 

§,  JaxoBASOM  OF  TBX  Law  NO  SxouBK. — ^A  party  charged  with  unfair  and 
partial  conduct  in  the  exaction  of  commissions  unauthorised  by  law,  csup 
not  repel  the  charge  by  showing  that  they  were  taken  honestly,  throuj^ 
a  mistaken  construction  of  the  law.    Id, 
Am.  Daa  Yol.  Tm— 49 
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7.  Worm  AcnoKABUB  px&  sbl— To  ny  of  a  wonuui,  '*Wlyil  !■  »' 

makes  a  libel?  She  ii  a  dirty  ore^uie,  and  that  ii  yon.  Yoa  ha^emads 
a  libel,  and  I  will  prore  it  with  my  whole  estate^"  ai«  aotianaUe  jxr  «» 
at  ezpreMing  an  impatatum  of  libd,  whioh  is  in  iti  natoiQ^  immoral,  and 
«ften  infamous.    Andrea  ▼.  KoppaAec^er,  647- 

LIOENSK 
See  Btxdinoi,  14 

USPENDENa 

1.  Konci  TO  whom;— A  U$  peHdena^  whioh  miisl  begin  from  the  servioe  el 
the  snbpena  after  the  bill  is  filed,  is  notioe  to  a  snbseqnent  pirnihiSfr, 
and  will  affeot  and  bind  his  interest.    Jaekttm  v.  Diekmaon^  23C. 

%  Imic.— Where  a  mortgagee  filed  his  bill  to  foreclose,  after  a  salennderan 
SKeoation  in  an  action  at  law  by  a  third  person  agunst  the  nunrt^igar, 
bat  before  the  sherifTs  deed  had  been  executed  to  the  pazchaser  at  snoh 
sale,  it  was  held  that  the  deed  related  back  to  the  day  of  sale,  and  that 
the  porohaser,  not  having  been  made  a  party  to  the  focedosore  soit^  was 
not  prednded  from  attacking  the  validity  of  the  moaiffigi^  in  an  action 
of  cjeetmentb    IcL 

MALICIOUS  PBOSECUnON. 
AaaoK  JOB. — Case  for  malidoas  prosecatioo,  and  not  trespass  vi  H  armU,  is 
the  proper  action  against  a  person  who  malidoosly  and  without  probahle 
oanse  soes  out  an  attachment  and  causes  it  to  be  lened  on  the  property 
of  another.    Shaver  ▼.  White,  730. 

MABBIAQK 

L  BBaACH  OF  P&OMTWB  -  EviDMNOK. — An  aotion  may  be  Sustained  foT  a  bnach 
of  a  promise  of  marriage;  and  in  such  action  an  express  promise  need 
not  be  proved;  the  promise  may  be  inferred  from  the  accompanying  oiiw 
oumstances.     Wightman  ▼.  OocUes,  77. 

%  Ijk  Looi  OoNTRAorus  GoyBBNCL— A  marriage  valid  by  the  laws  of  the 
country  where  it  was  entered  into^  is  valid  in  every  other  country.  So^ 
where  the  parties  went  to  another  state  for  the  purpose  of  evading  the 
laws  of  their  own  country,  which  prohibited  such  a  marriage,  and  after 
their  marriage  returned  to  their  own  state,  the  marriage  was  held  valid. 
3iedway  v.  Needham,  131. 

S»  Idxk — ^ExcavnoN. — ^But  this  principle  will  not  be  extended  to  legalise 
incestuous  marriages  so  contracted.    Id, 

4L  MAKBiAan  Oontbaot — ^Lbz  Looi  Oontbaotub. — ^The  leao  lod  ctmtrtuimB 
goyeBTDB  rights  dependent  upon  nuptial  contracts.  Aocordingjy,  where 
a  contract  of  marriage  was  entered  into  in  Paris,  between  IVench  citann^ 
and  it  was  provided  in  the  contract  that  there  should  be  a  community  of 
property  between  the  parties,  with  certain  reservations,  and  that  in  case 
of  tiie  death  of  either  without  lawful  issue,  all  the  property  of  the  one  so 
dying,  should  go  to  the  survivor,  snd  the  husband  afterwards  abandoned 
his  wife  and  died  in  New  York,  without  lawful  issue,  and  possessed  of  a 
large  personal  estate,  it  was  held  that  such  estate,  under  the  French  law, 
went  to  the  wife  to  the  eTolnsion  of  the  husband's  relations  Deamcke 
r.  SoMUer,  478L 
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MABBIAGE  SETTLEMENTSw 

IIasbuob  SiRLniiiiT,  WHXN  Void.— A  Yolnntary  tetilfliiMDt  of  an  estate 
npona  wife,  after  maniage,  pamiaiit  to  a  parol  agreement  made  before 
maixiage^  Imtinilioat  referring  to  each  agreement,  ia  frandnlent  and 
▼oid»  aa  to  orediton  eziating  at  the  time  of  snoh  aettlementb    Btade  ▼. 

MISTAKE. 

Jlommmmxbt  Uvbbr.— Parties  to  an  agreement  must  be  aoqoainted  with  the 
extent  of  their  rights,  and  the  nature  of  the  information  they  can  call 
lor  respecting  them,  else  they  will  not  be  bound.  Bat  where  the  partiee 
treat  upon  the  basis  that  the  fact  which  is  the  subject  of  the  agreement 
is  doobtfnly  and  the  consequent  risk  each  is  to  encounter  is  taken  into 
consideration  in  the  stipulations  assented  to,  the  contract  will  be  valid 
notwithstanding  any  mistake  of  one  of  the  parties,  provided  there  be  no 
eonoealment  or  uabur  dealing  by  the  opposite  party  that  would  affect 
any  other  contrut.    Perkma  ▼.  Oay,  66& 

MORTGAGES. 

L  DnD,  WHSN  ^— Where  a  deed,  on  its  face  ahsolnte,  is  given  as  seonrity 
for  a  debt,  it  will  be  considered  a  mortgsge.    Ihmham  v.  D^,  282. 

%  Gbjeditob  Skitiho  Asxdx  Usubious  Mobtoaos.— a  creditor  cannot  ob- 
tain relief  agunst  the  mortgage  of  his  debtor  to  a  third  person,  on  the 
ground  of  a  usurious  consideration,  without  offering  to  redeem  by  JMiying 
the  principal  and  lawful  interest.    Id. 

X  Bmkwwal  ov  Notx  no  Bxsobabob  or.— Where  a  mortgage  is  given  aa 
security  for  the  payment  of  a  promissory  note,  which  has  been  renewed 
from  time  to  time,  the  renewal  of  it  is  not  to  be  considered  an  extin- 
guishment of  the  debt^  so  ss  to  affect  the  (x>ntinuance  of  the  security. 
Id. 

4,  KonoB  OF  UmunoBDBD. — One  who  takes  a  conveyance  of  lands  with 
notice  of  a  prior  unrecorded  mortgage,  is  not  a  Inmajide  purchaser,  who 
can  gain  a  priority  by  having  his  deed  first  recorded.    Id. 

d.  M«Ma«it  or  Mobtqaob. — Where  the  owner  of  sn  equity  of  redemption 
pays  off  the  mortgage  and  takes  an  assignment  of  it  to  himself,  it  be- 
oomes  merged  in  the  legal  title  and  is  extinguished,  unless  it  appears 
that  there  is  some  beneficial  interest  in  keeping  it  distinct.     Oardner  v. 

^  Equxtt  or  BBDBMPnoK,  WHBN  Babbxd.— Except  where  a  mortgagor  is 
under  a  disability,  aa  provided  in  the  statute  of  limitations,  twenty 
years'  possession  by  the  mortgagso,  without  any  account  or  acknowledg- 
ment of  the  mor^pigek  ban  the  equity  of  redemption.  I>emartti  v. 
Wynkoop,4ff!, 

%  Mobtqaob  bt  Wxtb  bob  Husbabb^b  Dbbt.— A  wife  may  mortgnge  her 
separate  property  for  her  hnaband's  debt,  with  a  power  of  sale  in  caae  of 
ddbmlt,  and  a  sale  under  such  a  power,  pursuant  to  law,  will  bar  her 
right  of  redemption,  partioulariy  in  favor  of  subsequent  bomaJUU  por- 
chaaers,  without  notice  of  any  outstsnding  equity.    Id* 

6b  SaLb  unbxb  Powbb,  Bboulabitt  or.— Where  morl;gaged  premises  were 
sold  at  auction,  pursuant  to  statute,  by  the  executors  of  the  mortgsge^ 
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under  a  power  in  the  mortgage,  and  the  only  deed  prodnoed  waa 
dated  nineteen  years  afterwards,  it  was  held  that  it  would  be  pMsaaied.- 
that  the  sale  was  regular,  that  a  deed  was  made  at  the  time  and  loa*» 
and  that  the  deed  prodnoed  was  executed  merely  for  greater  oantaoB.  Id, 

%  JkjUTTXFTioir  ov  MoBiOAOB  BT  PcBCKASEB. — ^The  personal  estate  of  a  de- 
oeased  pnrohaser  of  land  under  mortgage  is  not  liable  to  exonerate  the 
realty  from  the  charge,  nnless,  by  some  agreement  with  the  mortgagee, 
or  by  dixectiQiis  in  his  will,  he  has  manifested  a  clear  intention  to  as- 
some  the  debt  as  his  own,  and  to  make  it  payable  oat  of  his  persooalty; 
and  an  indemnity  given  to  the  mortgagor,  coupled  with  the  payment  of 
part  of  the  debt,  will  not  haye  that  effect.  CwnRherland  v.  C^drimgien^ 
492. 

lOl  LuBniTr  of  Heib  ov  Pubohahib. — Where  soch  purchaser,  after  ehaig- 
ing  the  mortgage  upon  hia  personal  estate,  dies,  and  his  heir,  brngalso 
his  personal  representatiye,  afterwards  dies,  the  personal  assets  of  the 
heir  are  not  the  primary  fond  for  the  payment  of  the  debt.    Id. 

IL  MoKTOAOB  TO  Sboubb  Noib. — ^A  mortgage  and  bond  were  given  to  secure 
the  payment  of  a  note  for  fifteen  hundred  dollars  at  a  bank,  payable  in 
fifty-six  days,  or  when  the  same  should  be  called  for;  and  the  note  was 
thereafter  renewed  at  various  times,  when  it  became  due,  by  the  same 
parties,  the  amount  being  Taried,  not^  however,  beyond  the  original  sum. 
J%  was  held  the  mortgage  oontinoed  a  valid  security  aU  the  time  fior  the 
debt  due  on  the  note  at  the  bank,  and  was  notice  to  a  subssqnent  por> 
shaswr  or  mortgagor.    BHnekerhqf  v.  LantSng^  638. 

See  iHVABcnr,  1,  3;  Lis  Pbrdbbs,  2. 

KBQOTIABLB  INSTBUMENT& 

L  SmaHB  an>  NonoB. — In  order  to  charge  the  indoraer  of  *  pwmissoiy 
note^  demand  must  be  made  upon  the  maker  by  the  holder,  as  soon  after 
the  note  becomes  due  as  it  can  conveniently  be  done,  considering  the 
situation  of  the  parties  and  the  frequency  of  conununication  by  mail  be- 
tween their  places  of  residence;  end  the  same  rule  governs  as  to  giving 
the  indorser  notice  of  non-payment.    Hadduek  v.  Jficrray,  4SL 

%  8amb— Sbasonablbnbss,  Qobbiiov  of  Law.— Where  the  facts  as  to  the 
situation  of  the  parties,  frequency  of  communication,  eta,  are  adm^tt*^, 
or  found  by  the  jury,  the  seasonableneBS  of  the  demand  and  notice  is  a 
question  of  law.    Id. 

JL  Failubb  of  Goirsn>BR4TiOK. — ^It  is  no  defense  to  an  action  on  a  note^  that 
the  article  for  which  it  waa  given  proved  to  be  worthless*  when  there  is 
no  fraud,  or  failure  of  titie^  and  no  oxpress  wananty.  Bded  v.  PtttUim, 
80. 

4.  Fbomibb  afibb  PBonnnr.— Where  the  drawee  of  a  bill  which  had  been 
protested  for  non-payment  and  returned,  promised  the  Indorsee  who 
prasonted  it  that^  if  he  would  obtain  the  bOl,  he,  the  drawee,  wonld  pay 
i%  soch  promise  wss  held  to  be  binding.     CfratU  v.  Shaw,  142. 

B.  0BAWBB  DiaGHABOED  FOB  Wabt  OF  NoTiOB.— Where  bilk,  drawn  in  the 
West  Indies,  were  purchased  in  New  York,  overdne  and  protested,  it 
waa  held  that,  in  the  absence  of  proof,  the  legal  presumption  was^  that 
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the  dnwer  Iiad  fond*  in  the  handa  of  the  dnwM^  and  tiuit  he  wee  ex- 
operated  Irom  liability,  for  want  of  due  notice.  7'hampmm  y.  Siewarip 
168. 

€L  8VB8IQUK9T  PBOioaB,  Waitxb  ov  NonoK.— If  an  indoner  of  a  promiMotj 
note  promiaea  to  pay  the  same  after  failore  of  dne  notice  of  non-payment* 
with  fall  knowledge  of  the  lachea,  he  waives  the  want  of  notice  and  is 
liable;  bat  it  is  incambent  apon  the  holder  to  prove  aoch  knowledge 
clearly  and  affirmatively.  It  will  not  be  preeomed  from  the  sabaeqaent 
promise.     Trimble  v.  Thome,  302. 

7.  Katubs  of  Indobsib's  LiAvmrr. — An  indorser,  thongh  in  the  naiare  of 
a  sorety,  is  answerable  apon  an  independent  contract,  and  is  not  dia- 
oharged  by  the  failure  of  the  holder  to  prosecute  the  maker  when  re- 
quested, though  the  maker  afterwards  becomes  insolvent.    Id, 

%,  KoTXcn  BT  Mail. — Notice  of  non-payment  directed  to  an  indorser  throagh. 
the  post-offioe  to  which  he  usually  resorts  for  letters,  although  in  a  dif • 
lerent'town  fkom  the  one  in  which  he  resides,  is  sufficient.  RM  v.  Paifntf 
811. 

"81  Facts  Bbndbbino  Notigb  fiumoxBirr.— Where  the  notary  who  demanded 
payment  of  a  note,  made  diligent  inqoiiy  concerning  the  indorser^s  place 
ef  residence^  and  being' informed  that  he  lived  at  6.,  directed  the  notioe 
to  him  throagh  the  posl-offioe  at  that  place,  and  it  appeared  that  he  oftsn 
obtained  letters  there^  and  that  it  was  more  convenient  for  him  to  do  so^ 
althoogh  he  in  fact  resided  in  another  town  in  which  there  were  two 
postH>ffioe%  it  was  held  that  the  notioe  was  sufficient.    Id. 

lOl  KofnoBDr  Cabb  or  Indobsxb's  Dbath.— If  an  indorser  be  dead  at  the 

matority  of  a  note,  and  exeeutors  or  administnton,  known  to  the  holder, 

haw  been  appointed,  notice  of  nan*payaent  moat  be  given  them,  as  folly 

as  if  the  indorser  were  alive.    But  where,  in  ignorance  of  the  indotser's 

dsatbt  notioe  is  ssnt^  safficient  to  charge  him  were  he  aUve^  aooh  notioe 

will  be  good  aa  against  his  executors  or  administratorsL    MerekoHitf 

Amkr.Bkth^Zffl. 

See  "RgT^AMn^. 

KEWTBIALa 

DmiD  'WBMMM  Ymmduji  Satbtactobt.— Where  the  oaae  toma  upon  the 
opiniona  entertained  of  the  testamentary  eapaoity  of  a  testator,  and  the 
aourt  ia  parfeotly  aatiafled  with  the  verdiot,  it  ia  aeldoai  thai  a  new  trial 
vill  be  granted.    Den  v.  Johnetm,  6ia 

KOnOR 
See  BnM^  8;  5;  Ld  Pkndbbs;  Mobioaob^  4 

NUISANCEa. 

1.  Bmlou  9  EQvnrr  Aoaikst.— Equity  will  not  interfeva  to  abate  a  unit* 
anoe  ereeted  to  the  disturbanoe  of  a  private  right,  unlssa  the  right  haa 
been  long  previoualy  enjoyed,  and  unless  the  necessity  for  interference  is 
strong  and  argent^  or  the  right  haa  been  establiahed  at  law.  Van  Btrgm 
V.  Vcm  Bergen^  511. 
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%  ICill-Baii. — ^Whora  ft  peraoQ  ereate  a  min  in  iimIi  a  poiiticm  thai  ill  opfli^ 
tttion  11  oMractod  by  fhe  baok-water  irom  a  dam  pravioiialy  eraotod  hy 
anothflr,  lower  down  upon  the  aamo  atioam,  he  cannot  oomplahi  of  aneh 
dam  aa  *  siiiaanoe.    I<L 

OFEIOEBB. 

1.  OwiGEAL  Leaboxtt. — ^An  action  on  the  oaae  wOl  not  Ha  againat  tho  moder* 
ator  of  a  town  meeting  for  rqeoting  the  vote  of  »  qnalifled  eleotor,  witik* 
oat  proof  of  malioe  or  improper  motiyea.     Wheder  ▼.  PaUemmf  4L 

%  Dm  Faoto  Bbooqnizbd.— The  acta  of  a  deputy  aheriff  irbo  haa  not  taken 
the  oatha  required  by  law,  but  who  haa  qualified  in  other  reapeeta^  are 
Talid,  in  reapeot  to  the  right  of  third  peraon8»  ao  aa  to  enaUe  him  to  loty 
an  ezeoation  on  real  eatate.    Buckman  v.  Buggies,  9S. 

IL  LuBiLXTr  OF  Otmbssbl  of  Hiohwatb.-^A  dvil  action  cannot  be  main- 
tained  againat  an  overaeer  of  hi^waya  on  behalf  of  an  indiTidaal  for  a» 
inJQiy  anatained  by  him  in  oonaeqnenoe  of  the  n^g^eot  of  the  aferaaag  t» 
bMp  n  bridge  in  repair.    Bavihi  ▼.  Oroaffr,  4S8L 

PABENT  AKD  OHILIX 

Dtmr  or  Pabbit  to  Suffobt  CmLiK^Where  n  minor  leavw  Ua  tMnt^m 
booae  yohmtarily,  for  the  pozpoae  of  aeeking  hia  fortoia  in  the  wori^ 
or  to  aroid  parental  diaoipline  and  reatraint^  the  lather  ia  not  UaUe  §&t 
hia  anpport    Angti  ▼•  McLeUan,  118L 

See  ABTAHQBfm 

PLBADma  AND  PBAOIIOK 

I.  PUASiDra  AOT  OF  IvooBVOBAiioir.^Where  relief  ia  mmf^  In  equflif 
againat  the  individnal  memben  of  a  omponition  for  thrir  proportion  of 
ita  debt%  the  bill  mnat  aet  forth  the  act  of  inoocporatMO,  makiBig  the 
memben  liable.    MiddUtown  Bank  ▼.  Btm,  161 

%  Axxionro  Nono&— Where  notice  ia  by  law  nooaaiaiy,  the  genacal  aw* 
ment,  whereof  the  defendant  had  dne  and  legpl  notioe^  ia  not  anfliciwit; 
the  notice  most  be  particiilArly  aet  forth.    Bapdjfe  t.  BaS^,  199. 

<L  Husband  Ain>  Wifb  as  Co-Dxnia>Axrc8. — ^Where  a  man  and  hia  wife 
ezeoate  a  deed  with  corenanta,  the  abknowledgment  of  the  wife  opocatae 
only  to  convey  her  intereat;  ao  that  ahe  ahonld  not  be  Joined  aa  n  co- 
defendant  with  her  hnaband  for  the  breach  of  the  covenanta.  WUAmk 
T.  Cook,  272. 

4.  Lateral  Suppokt— Immatxbxal  Allboaxzov.— Where^  in  a  apeoial  aetiiA 
on  the  caae^  the  plaintiff  dedarea  that  the  defendant^  oontcinng  and 
malicionaly  intending  to  injure  and  aggricTe  plaintiff,  dng  up  the  aoH  of 
a  oontigaona  lot^  whereby  the  f oondation  walla  of  Ida  hooae  were  iqjnred, 
evidence  of  n^Ugence  may  be  given  to  aapport  the  dedazstioB;  the  al> 
leoation  of  wioIiaa  beinir  immateriaL    Pamton  v.  JEtoUamd^  SfiflL 

4  AxAiOAXioir  SHOwnro  Bjoebsfcb  to  Tbadx.  —  Where  the  dtftkraf>iT> 
stated  that  the  plaintiff,  at  the  time  of  pabliahing;  etou,  wa%  and  loQg 
before  had  been,  a  Uackamith.  and  cairied  on  the  boaineaa  and  trade  of 
m  blaokamith  honeatly,  and  found  and  provided  all  anoh  iron  aa  waa  nee- 
in  hia  boaineaa,  and  made  correct  chaigeo,  and  had  always  keps 
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henMi,  tnie  and  faitfafnl  aoeoonts  with  all  persons  in  relation  to  his  trada^ 
ata,  yet  the  defendant,  in  order  to  injure  the  plaintiff  in  his  buaineaa, 
and  oanae  to  be  believed,  eto.,  in  a  certain  disconrse  of  and  concem- 
ing  the  plaintiff  in  hia  aaid  boaineBs,  spoke,  etc,  it  was  held  anffioientp 
without  a  more  apeoial  aTerment,  that  there  waa  a  disooiune  of  and  oon« 
eendng  the  plaintiff  *a  trade,  and  that  the  worda  were  spoken  of  hia  tradsL 
Burteh  ▼.  Niekermm^  390. 

€L  Bill  Patablb  at  a  Pabtxoulab  Placb  —  Plbadzno.— Where  a  bill  is 
di»wn  payable  at  a  partioolar  place,  and  accepted,  it  is  not  neoeaaary  to 
aver  or  prove  a  demand  at  the  time  and  place  appointed;  but  the  defend- 
ant^ if  he  means  to  avail  himself  of  the  want  of  such  demand,  most 
plead  that  he  waa  ready  at  the  time  and  place  appointed  to  pay,  bat  the 
plaintiff  did  not  come  there;  which  defense  goes  only  to  damagea  and 
eoita,  bat  not  to  the  oanae  of  action.     WoleoU  ▼.  Van  Sanivoard,  396. 

7*  AonoN  09  Statdtb— PLSADora. — ^Where  a  civil  action  by  a  person  in« 
Jnred  may  be  maintained  against  overseers  of  highways,  for  a  penal^ 
imposed  by  statute  for  not  repairing,  the  declaration  ought  to  state  ape* 
dally  the  oanae  of  the  aotion  arising  under  the  statute,  and  every  fact 
lequiaite  to  enable  the  court  to  jud^jje  whether  there  haa  been  a  breaoh 
of  duty.  It  ia  not  enough  to  state  generally,  that  the  defendant  waa  an 
oviaeer  of  highways,  and  willfully  neglected  hia  duty,  and  suffered  the 
bridge  to  remain  out  of  repair,  whereby  the  plaintiff's  horse  fell  throu^^ 
and  broke  his  1^  etc  And  such  declaration  is  not  aided  by  verdict,  for 
thoo^  a  title  defectively  aet  out  maybe  cured  by  verdict,  yet  a  verdict 
will  not  ooze  a  total  defect  of  title.    BarM  v.  Oroaler,  428. 

iL  VoBM  ov  Bmlabatiov. — ^A  dedaiation  in  an  aotion  against  a  coiporation 
lor  a  tort  stating  that  the  aot  complained  of  waa  unjustly  and  wrongfully 
done,  without  alleging  that  it  waa  not  within  the  scope  of  the  powers 
of  the  corporation,  ia  good  after  verdict.    Chut$na  Hill  T,  Co.  v.  Butter, 

iL  Amumhut  iob  SutYiaia— DBnN8S.^In  an  action  to  recover  compensa- 
tion for  aervioea  aa  housekeeper,  and  for  gooda  sold  and  delivered,  evi- 
dence that  the  plaintiff  embeoled  or  wasted  the  gooda  of  her  employer, 
ia  admisaible  under  the  plea  of  non  oMmmpeit,  though  not  by  way  of  aet- 
ofll    Heck  V.  Shener,  700. 

M.  ALLmxo  JuBiSDionov.— Aotiooa  on  contracta  and  for  personal  injuriea 
wherever  ariain^  may  be  brought  in  the  courts  of  Vixginia»  without  aUeg* 
ing  in  the  declaration  where  the  cauaeof  action  aroae;  yet  in  oaacs  where 
it  may  be  neoeesazy,  in  order  to  avoid  a  variance^  by  fiction  the  plaintiff 
ia  permitted  to  aver  under  a  videUeH  that  the  plaoe  is  within  the  jurisdic- 
tion of  the  court  in  which  the  action  is  brought.    Shaver  v.  White,  730L 

11.  Fl^BADnro  TO  thb  JuBjaDiomos.— When  the  plaintiff  doeo  not  use  thia 
fiction,  the  defendant  is  not  in  general  permitted  to  aver  that  the  cause 
of  action  arose  in  another  country,  except  to  justify  the  aot  by  the  laws 
of  that  countiy,  or  to  ahow  that  the  action  has  been  brought  in  an  im- 
proper form,  but  such  plea  goea  to  the  justification  of  the  defendant,  not 
to  the  jurisdiction  of  the  court.    Id, 

ISL  JinmnoATios  bt  Lix  Lool— It  is  a  principle  that  if  a  party  be  juati, 
fled  aa  to  a  tranaaotion  in  the  country  where  it  took  place,  he  ia  Justified 
evsrywlMTSw    Jd* 


776  Lmxs. 

FBIKCIPAL  AND  AGRNT. 
L  Dbsd  IfizsouTED  BT  ATI0BVS7. — ^It  11  ftu  mdupeimble  raqniBto^  togtw 
Tslidi^  to  a  deed  exeoated  by  an  attorney,  that  it  Bhould  be  BMde  u 
the  name  of  the  principaL    ElweU  y.  Shaw,  126. 

8.  NoTs  Br  Unauthobized  Aamrr. — One  who  aahecribee  hia  name  to  a 
promiaeory  note  at  agent  for  another,  without  aathority,  ia  liable  in  a 
special  action  on  the  case,  but  not  as  on  his  own  promise.  Baliom  y. 
TaUfot,  146. 

IL  8FBCIAL  AoBNOT. — If  an  agent,  constitated  for  a  partieolar  pmpoae^ 
under  a  Umited  power,  ezoeeda  his  authority,  his  principal  caaaot  be 
boond.     Thompton  y.  Stewart^  168. 

4,  LiABZUTT  OF  AoBNT  TO  PBiKGiPAL. — ^Au  agent  authoriaed  to  sell  a  esigo 
in  the  West  Indies,  for  bills  on  England,  to  be  plaoed  subject  to  the 
principal's  order,  inyested  them  in  flour  on  his  own  account;  he  was  held 
responsible  to  his  principal  for  the  amount  of  such  bills.    Id, 

&  RnroNSiBiLiTr  iob  Agent's  Aois.— The  principal  is  liable  for  the  aets 
of  a  general  agent,  acting  within  the  general  scope  of  his  authority,  and 
a  third  person  cannot  be  affected  by  any  priyate  instructton  from  tfaa 
principal  to  his  agent.  But  the  principal  is  not  bound  by  the  aots  el  a 
special  agents  when  he  exceeds  his  authority,    if wm  y.  (Jcmmimkm  Oai, 

819. 

See  iNTBBnr. 

QUO  WARRANTO. 

See  OoBFoaaxioHBk  7;  'EivuamQB^  & 

See  Pabtxxbsip,  ?• 

PARTNERSHIP. 

1.  LuBiLXTr  or  Pabxhbb  iob  Fbaub  of  Copabthbb.— A  partner  oaanota 
signed  by  the  finn  by  means  of  a  forged  indoraement^  of  idiioh  hia  co- 
partner was  ignorant,  obtained  money  from  a  bank,  which  was  phused  to 
the  credit  of  the  firm.  Before  the  maturity  of  the  note  it  was  disooyeied 
that  the  indorMment  was  f  otged.  It  was  held  that  the  amount  could  be 
leooyered  immediately  in  an  action  which  woold  well  lie  against  both  part* 
nen.    Motimfiuimniri  Bamk  y.  Oor^^  68L 

%  Pabthxb's  Powib  to  Bdtd  Copabtnou— The  implied  authority  of  one 
partner  to  bind  his  copartner  by  contract,  may  be  reyoked  by  the  veCosal 
of  the  latter  to  be  thus  bound,  communicated  to  the  pecaon  in  whose 
fayor  the  contract  is  to  be  made.  And  it  makes  no  diSiBrance  that  the 
partner  reyoking  ia  a  secret  partner,  and  that  the  partnenbip  was  un- 
known to  the  opposite  party.    LeaviU  y.  Peek,  157. 

IL  Bbvokxho  Pabtkbb'b  PowxB—EyiDBVOB.— Whether  a  partner  has  re- 
yoked  the  implied  authority  of  his  copartner  is  a  qneatloii  of  laot 
Therefore,  it  was  held  in  an  action  on  a  prondssory  note  against  two 
pexaons,  as  partners,  that  the  fact  that  one  of  them  was  a  doimant  part- 
ner  merely,  and  had  refuted  to  giye  a  joint  note  with  the  other,  did  not 
neoessarily  constitute  a  reyocation  of  the  partner's  implied  authority, 

'   '   but  was  eyidence  only  of  such  reyoeation.    Id* 
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4w  Sbaiot  of  PiXTmEBSHZP. — ^The  principles  and  roles  of  Uw  applicable  to 
partnarsbips,  and  which  govern  and  r^golate  the  disposition  of  the  part- 
neiship  property,  do  not  apply  to  real  estate.  One  partner  can  oonvej 
no  more  than  his  own  interest  in  hooses  or  other  real  estate,  even  where 
they  are  held  for  purposes  of  the  partnership.     Colea  v.  CoUs^  231. 

&  Baammra  Pabxvsbship  Pbopbbtt  fob  Pabtnsb'b  Debt. — Where  a 
creditor  of  one  partner  knowingly  receives  partnership  property  in  pay- 
ment of  the  debt,  he  thereby  beoomes  a  debtor  to  the  partnership  for 
tha  price,  and  cannot  set  off  the  partner's  debt  against  snch  claim.  ^  Dob 
V.  Halmy,  298. 

^  FAcn  OomrnTUTmo  a  Partnxrshif. — ^Where  one  fnmishes  the  capital 
for  an  nndertaking,  and  another  pats  in  his  services  in  consideration  of 
a  share  of  the  profits  indefinitely,  there  is  a  partnership  between  them, 
as  regards  the  parties  themselves,  as  well  as  third  persons.    Id, 

7.  Nos-Jonn>m  nr  AonoN  bt  Pabtnxb. — ^In  an  action  by  partners,  if  all 
thepartnersdonot  join  it  is  a  ground  of  nonsuit  at  the  trial    Id,    ' 

&  Aonomi  at  Law  bbtwebn  Pabtneb&— The  jurisdiction  of  equity  in 
matters  of  partnership  is  not  ezdusive,  and  an  action  at  law  will  lie 
upon  a  covenant  in  partnership  articles.    Duncan  v.  Lyany  613. 

%  Nxw  PABTinEB'a  LiABiLiTT  FOB  Pbior  Dxbtr.— One  who  buys  out  the 
interest  of  one  of  the  members  of  a  partnership,  and  forms  a  new  partner- 
ship with  the  remaining  members,  is  not  liable  at  law  or  in  equity  for 
debts  previously  contracted,  unless  he  agrees  to  pay  them,  even  though 
snoh  debts  be  for  goods  f oitning  part  of  the  stock  of  the  new  partnerriiip^ 
the  creditor  having  no  Uen  upon  the  goods.    PamdesBter  v.  Waddy,  748. 

lOi  Givnro  Fooc  Nora  for  Private  Debt.— Where  one  of  two  partners 
gives  the  firm  note  for  his  private  debt»  without  the  consent  of  his  co- 
partner, the  latter  is  not  bound  thereby,  even  though  the  debt  be  for 
goods  whioh  have  been  subsequently  applied  to  the  use  of  the  firm.    Id, 

PAETY-WALLa 

Oovtbibutxox  bt  Owms  of.— Where  there  was  an  old  party-wall  between 
two  owaersi  and  one  being  desirous  to  build  a  new  house  on  hie  lot» 
pulled  down  the  old  house,  and  with  it  the  party-waU,  which  was  ruin- 
ous, and  rebuilt  it  with  his  new  house,  the  owner  of  the  adjoining  house 
and  lot  is  bound  to  contribute  ratably  to  the  expense  of  the  new  wall; 
but  he  is  not  bound  to  contribute  to  building  the  new  wall  higher  tha& 
the  old;  nor,  if  materials  more  costly  or  of  a  different  nature  are  used, 
is  he  bound  to  pay  any  part  of  the  extra  expense.    Campbell  v.  Metier, 

07a 

PATSNTS— LAND. 

IiOEACBnfCk — In  a  oourt  of  law  a  patent  for  land,  peifeet  on  its  Isee^  cmi' 
not  be  avoided,  socospi  by  showing  an  elder  patent.  It  can  only  be  im* 
psaohed  or  set  aside  for  matter  alkmde  by  a  direct  proceeding  lor  thai 
poipose  in  a  eoort  of  equity.    NwnM  v.  Camm^  742. 

PAYMENT. 
Er  Nora  of  Tbxbd  Pbbsok.— Where  A.,  having  an  aoooant  aguastAoo^ 
poration,  settled  with  K,  their  agents  and  took  K  's  note  for  the  ^r*^ww»t 
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whieh  was  afterwwdi  credited  to  B.,  upon  theadjnstma&t  of  hieaoooanli 
with  the  oocpoimtioD,  it  was  held  that  A. 'a  demand  againat  tba  cofpona- 
tion  waa  eztiDgaiahed.     WHgki  y.  Crockery  Ware  Co,,  6& 


B£AL  ESTATE. 
I*  KmyouigmnifT  ov  Gommoh  Affuktihaht. — AHiy^gh  oommaa  appiir> 
tenant  may  be  apportioned,  yet  if  the  aame  person  beoomea  the  owner  of 
part  or  all  of  the  land  subjeot  to  common,  and,  also,  of  part  or  all  of  tfaa 
land  to  which  the  common  ia  appurtenant,  the  ri^t  of  oommon  ia  eztin- 
gniahed  aa  to  the  whole.    IMngsUm  ▼.  Ten  Broeek^  287. 

%  IvrntssT  ov  PuBCBASia  BiiOBB  CoHYETAHOB. — A  poiehaaer  of  land* 
under  a  Terbal  agreement^  who  haa  paid  the  porchaae  money  and  gone 
into  poaBfiaaian,  haa  only  an  equitable  intereet  in  the  premisea  beloea 
oonveyanoe.    Jaekmm  ▼.  Jf  one,  906w 

iL  Obaut  PannjiiaD  ibom  lono  Poaansiov,— fioilding  a  chvich  on  n  traei 
el  land  in  nthiekly-aettled  part  <^  the  states  and  oocapying  a  part  thereof 
aa  a  burial  gronnd,  for  ninety  yean,  will  raiae  n  preaomption  of  a  grant 
of  the  land  or  at  least  a  pre-emptiou  ri^^t  from  the  oomnumwealth,  sof- 
fioient  to  entitle  to  a  reooyery  in  ejeetment.  Mather  ▼.  TrkUtif  Chmrdk^ 
668. 

6b  BiOHivuL  Posansiov  or  Wbom.— Where  two  persons  sis  in  possewion 
of  land,  each  olaiming  an  exdosiye  light^  the  law  adjndgea  the  li^^itfol 
possession  to  be  in  the  one  who  haa  the  right  to  the  land.    ItL 

&  BousiKAEDn,  WHICH  CowTBOLi— Natural  or  artificial  boondsiies  on  the 
ground  control  the  courses  and  distsnces  in  a  retain  of  muway,  bat  it  is 
a  qnestion  of  fact  for  the  Jury,  whether  the  land  ia  intentionally  thxowA 
oat    Hall  r.  Pawl,  722. 

6b  QuAHTETT,  HOW  DflrrBBMnrED.— A  lease  of  a  tract  of  land  sappceed  to  con- 
tain "a  certain  number  of  acres,  more  or  less,  now  in  the  oooupancy  of 
A.  B.,"  coyers  all  the  land  occupied  by  A.  R,  whateyer  the  quanti^ 
may  be,  unleas  a  part  is  excepted.    Id. 

7.  AiyyHB8B  Pobbikion  Ingludu  What. --The  adyerse  possession  of  n  dis^ 
seisor,  upon  which  the  statute  of  limitationa  will  run,  indndes  only  landa 
aotoally  occupied  by  him  by  indosures  and  improyements.    Id, 

BELEASK 

Ov  LfDOBSEB  DOBS  HOT  DiBCHABan  Makkb.— The  plaintiff  lent  his  note  to 

the  defendant,  payable  to  his  order;  the  latter  indorsed  it  and  had  it 

discounted  at  a  bank,  and  receiyed  the  money.    The  note  was  protested, 

and  the  defendant  being  insoWent,  the  plaintiff  signed  n  written  sgree- 

ment^  discharging  him  from  all  debts  and  demands.    The  bank,  as  n 

eieditor,  also  executed  the  sgreement  by  its  corporate  sesL    The  plaintiff 

afterwards  paid  the  bank  the  amount  of  the  note,  and  brought  an  action 

against  the  defendant  for  ao  much  money  paid  to  hia  use.    It  waa  held 

that  the  release  of  the  defendant  by  the  bank  did  not  dischsigs  the 

plaintiff  as  maker,  espedally  as  the  bank  did  not  know  for  whose  socom* 

modation  the  money  was  discounted,  and  that,  therefore,  the  plaintiff 

did  not  afterwaida  pay  the  money  wnmgfully.    Seymomr  y.  Mkdmn^ 

J80. 

See  SuBxrxBHip,  a 
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BEFLEVIN. 

L  Whut  Ldeil— a  tortious  tildng  ii  not  noeewiiy  to  malntMn  ngU&wbk;  it 
it  taffioMiit  if  tho  |iio|wriy  ii  imlAwfally  dotuned.    Badger  v.  Pkhmeg^ 

%  Bbhjvih  wgr  FkZTUBSL— Whan  thin^i  ai«  affixed  to  the  freehold,  re- 
plevin will  not  lie;  bat  if,  after  a  levy,  they  are  aerered,  they  beoome 
penonal  |iio|ieriy,  and  may  be  replevied.    CreMoa  ▼.  Skmi,  878L 


SALES. 

L  Yon)  IO&  Fbauik— Where  a  tale  waa  made  by  meena  of  £idae  repraaenta- 
tiona  of  the  vendee;  and  the  gooda,  after  ooming  into  hia  pnaanaaimi, 
were  attached  by  hia  oreditora,  it  waa  held  that  the  vendor  had  a  ri^t 
to  raaoind  and  reoUim  the  gooda  from  thoae  who  attached  them.  B^fkngm 
Um  ▼.  Qmrritk,  97* 

%  DuTT  ov  YgHDn  oir  Rwotbhion.— To  entitle  a  vendee  to  reaoind,  and  re- 
cover back  the  oonaideration,  he  mnat  place  the  vendor  in  the  aame  aito- 
ation  aa  before  tha  aale.    Conner  y,  Hendereon^  103. 

X  Bill  ov  Sal»— Dbjtxbt  to  Tbibd  Pabtt.— A  delivery  of  a  bill  of  aale 
to  a  third  peraon  by  the  vendor,  for  the  nae  and  benefit  of  the  vendee^ 
and  poaaearion  taken  of  the  property  aa  aoon  aa  oonTenient^  conatitntea 
a  Talid  tnaafer.    B^|mgkmY.Owr^  11^ 

4b  Bill  ov  Lai>ixci — ^Tbahsibb  ov  FnopiBrr.— A  mere  indonement  of  a  bill 
d  lading,  without  a  delivery  thereof,  doea  not  tranafor  the  property  in 
thegooda.    Id, 

&  Whut  FBoraaT  P^aBiflL— If  aome  act  ramaina  to  be  done  by  the  veodor 
belora  deUveiyv  the  property  doea  not  veat  in  the  vendee^  but  ^*««<^nTtt 
al  the  vendot^a  mk.    McDemM  Y.HemeU,  21L 

SCHENTEB. 

SeeAvDCALa, 

« 

'     8HEBIFFS. 
See  BzioonoHa. 

SHEPPIKO. 

1.  Wbsv  OwiOE  LuBL& — ^An  owner  of  a  veaael  ia  liable  for  the  maatar^a 
contracta,  when  it  appeaia  that  the  veaael  waa  in  the  employment  of  the 
owner,  and  the  master  waa  appointed  by  him,  and  that  the  latter  aotad 
within  the  acope  of  hia  anthority.    Reywolde  v.  Toppan^  llOL 

%  Ko  Bab&atbt  bt  HnuEE.— Where  one  hired  a  veaael  for  the  period  of  aiz 
m^yn*^",  agreeing  to  bear  all  the  expenaea  ezoept  that  of  repairing^  and 
to  pay  to  the  ownera  one  half  the  eamingw,  and  aailed  in  her  himaelf  as 
the  master,  it  waa  held  that  the  hirer  waa  ao  far  the  owner  of  the  veaaai 
aa  not  to  be  charged  with  barratry.     Taggard  v.  Loring,  140. 

iL  Hnnro  Vissel  bt  Fabol.— A  veaael  may  be  hired  for  a  voyage  or  for  a 
time  certain,  without  an  instmment  in  writing.    Id. 

4b  OoNnomB  Chibobablb  as  Tbusteb. — One  who  has  received  the  bill  of 
lading  and  invoices  of  gooda  oonaigned  to  him,  cannot  be  chaigad  as 
trostee  of  the  i^'^n^g"**^  nntil  he  has  accepted  the  consignmant  and  ra* 
ooivad  the  gooda.    QrmUr.  SkMii9,l4SL 
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5.  LuBZUTT  OF  Owmnts  iob  Fbkioht  Stowed.— Several  hogsheftdi  of  pm 
were  reoeiTed  on  bond  by  the  master  of  the  veasel,  to  transport  from 
Hartford  to  Boston,  at  osnal  freight,  and  were  stowed  on  deck,  and 
thrown  overboard  by  reason  of  tempestuous  weather.  It  was  held  that 
the  owners  were  liable,  unless  such  stowage  was  authorized  by  consent 
of  the  shipper,  or  by  custom.     Barber  v.  Brace,  149. 

t.  Shipment  ov  Goods  Contrast  to  Law.— Goods  shipped  contrary  to  the 
non-intercourse  law  of  the  United  States  are  immediately  foifeited,  and 
the  property  of  the  owner  divested  by  the  act  of  shipment;  but  goods 
shipped  in  Great  Britain,  after  the  declaration  of  war,  were  not  forfeited 
by  that  act,  which  was  virtually  repealed  by  the  declaration  of  war. 
Amory  v.  MeCfregar,  205. 

7p  Trading  with  Ensxt.— All  trade  is  unlawful  with  an  enemy  dumg  war; 
but  a  dtixen  or  subject  of  one  belligerent  may  withdraw  his  property 
from  the  country  of  the  other,  provided  it  is  done  within  a  reasonable 
time  after  the  declaration  of  war;  and  that  he  does  not  himself  go  to  the 
enemy's  country  for  that  purpose.    Id, 

&  RaoovxRT  lOB  Freiort. — ^Where  a  vessel  is  chartered  for  a  voyage  out 
and  home  for  an  entire  sum,  payable  on  her  retuni,  her  return  ia  a  condi- 
tion precedent  to  entitle  the  owner  to  freight;  and  if  the  vessel  is  lost 
before  commencing  the  homeward  voyage,  no  recovery  can  be  had, 
either  on  the  charter  party  or  on  an  implied  atnmipaU  for  the  freight  of 
tiie  outward  voyagei  Nor  if  the  freighter  had  accepted  the  outward 
cargo  oould  he  have  recovered  a  pro  rata  freight,  because  of  the  entirsfy 
of  the  contract    Pmoytr  v.  BaUeU,  239. 

See  Goxxox  GAikRiER8. 

4 

SLANDER. 

i'  BviDENOB  INADXI8BIBLB  Hf  Slahdsb.— In  an  action  for  alandenNts  wcidi, 
the  defendant,  to  mitigate  the  damages,  and  repel  the  presumption  d 
malice,  cannot  give  in  evidence  facts  of  which  be  was  ignorant  at  the 
time  of  uttering  the  words  complained  of.    bailey  v.  ffyde,  202. 

t.  Slander— Evidence  under  General  Issue. — ^The  defendant,  in  an  ac- 
tion of  slander,  under  the  general  issue,  cannot  give  evidence  of  the  truth 
of  the  words  used  to  mitigate  the  damages.  But  evidenoe  is  admissible  in 
mitigation  to  prove  facts  that  would  afford  ground  for  suspeoting,  though 
not  actually  proving  the  guilt  of  the  plaintiff,  or  that  would  rebut  the 
presumption  of  malice,  or  that  show  the  fame  of  the  plaintiff  to  have 
been  disparaged  by  reports  of  similar  practices  as  imputed  to  him  by  the 
defendant.    ItL 

S.  Words  in  Belation  to  One's  Trade.— To  say  of  a  blaoksmithy  in  roila- 
tion  to  his  trade  and  business:  "  He  keeps  false  books,  and  I  can  prate 
it,"  la  actionable.    Bvrtch  r,  Nieisman,  990. 

See  Fi^BADnro  and  FnAcncoi^  & 

STATUTES. 

L  OovsiBncnoK  of.— The  intention  of  the  legislature  ahoold  oonfaol  fai  as* 
oertaining  the  meaning  of  a  statute  which  is  doubtful  or  obsooie^  Hh* 
which  is  within  the  iotention  is  as  much  within  the  statute  as  if  it 
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iKfhm  the  letter;  and  a  fhmg  within  the  letter  ia  not  within  the  8tatat<», 
if  agidnrt  the  intention.  Sneh  a  oonetmotion  onght  to  be  given  as  will 
not  snffer  the  statute  to  be  elnded.    PeopU  v,  Utka  Ins,  Co.  243. 

%  LoTTBKT. — A,  statute  declaring  "all  lotteries  whatever,  whether  public  cdt 
private,  oommon  and  publio  nuisances,"  and  prohibiting  the  same  under 
penalty,  includes  in  its  purview  a  scheme  for  the  sale  of  a  tract  of  land, 
in  lots  of  unequal  value,  to  be  distributed  among  the  purchasers  by 
chance,  l^  means  of  tickets  or  numbers  bought  at  a  fixed  price  greatly 
exceeding  that  of  a  majority  of  the  lots,  although  there  are  no  blanks 
in  such  scheme.    Seidenbender  v.  Charles^  682. 

SL  BazBOsnonvB  OmuLXXOir  of  STATTrra.~A  statute  requiring,  as  a  basis 
of  recovery  in  an  action,  evidence  of  facts  not  previously  necessary  to  be 
proved,  wfll  not  be  ooDstmed  to  apply  to  actions  commenoed  befinre  its 
passage^  unless  expressly  so  declared.    BBiiford  v.  Skmrng^  71& 

STATUTB  OF  FBAUD& 

L  Soffiuimur  cr  "Mxmobahdvk."— A  written  memorandum  of  an  agrea- 
ment  for  the  sale  of  lands  is  not  sufficient,  within  the  meaning  of  the 
statute  of  frauds,  unless  it  discloses  the  terms  of  the  oootraot  and  the 
parties  thereto.    Sherburne  v.  Shaw,  47. 

%  Whxh  PBOMm  ▲  GuABANTT. — ^A  promise  in  writing,  stating  that  the 
promisor  wiU  hold  himself  accountable  for  the  value  of  the  goods  the 
promisee  should  be  disposed  to  furnish  to  a  third  person,  up  to  a  certain 
amount,  should  the  third  person  not  pay  as  agreed  upon,  is  a  conditional 
gnannty;  and  the  promisor  is  entitled  to  notice  of  the  acceptance  of  his 
proposal,  the  amount  of  goods  furnished  in  pursuance  thereof,  and  of 
the  terms  and  time  of  payment,  before  he  could  be  held  liable.  Rapdye 
V.  Bailey,  199. 

SL  Samb. — ^A  promise  to  indemnify  the  plaintiff  from  all  costs  snd  damages, 
by  reason  of  sny  suits  brou^t  against  him  (m  account  of  certain  goods 
in  his  possession  seized  in  execution,  and  alleged  to  belong  to  the  defend- 
ant, is  a  promise  to  answer  for  the  default  of  another;  and  to  be  lw«*^TOg 
must  be  reduced  to  writing.    Nixon  v.  VanhiBe,  618. 

4,  CoHsmKBATiosr  ov  GvARAMTT. — An  undertaking  in  writing  to  answer  fo^ 
the  debt  of  another,  if  otherwise  binding,  will  not  be  rendered  void  by 
the  &ct  that  no  consideration  was  expressed  in  the  instrument.  BuMep 
V.  Beardilee,  629. 

A.  Fast  Pxbjobkange.  —  Possession  before  a  parol  agreement  of  lease  for 
seven  years,  and  continued  afterwards,  is  of  too  doubtful  a  nature  to  be 
considered  as  part  performance,  so  as  to  take  the  case  out  of  the  statute 
ol  frands.    Jcmi  v.  Peterman,  672. 

STATUTB  OF  LIMITATIONS. 

J.  AcKjnywiBDOMniT  ov  Dkbt.— An  acknowledgment  tha*  a  debt  barred  by 
the  statate  of  limitations  is  still  due,  will  take  the  case  out  of  the 
statute.    L<frd  v.  Shaler,  160. 

%  Book  Dbbib. — ^And  this  principle  is  applicable  to  the  statute  oonoeniing 
thi  reooveiy  of  book  debts.    IcL 
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IL  Aonov  oir  OaxamAh  Dnumx— The  Aotion  ihoald  be  l»oi|(^t  oa  the 
origiiMl  demand,  and  not  on  the  new  praimie.  And  the  icplieation  of  a 
new  promiM  to  a  plee  of  the  stetate  ie  no  depertnre.    Id, 

4,  BxNT  Cbkasxd  bt  I>eii>— Staiuct  ov  LDfXTAXioii&— An  eofeion  for 
rent  oreated  by  deed,  of  ^riueh  the  oonunenoemBbt  ie  ehown,  le  not 
within  the  statate  of  limitations..   Bailey  ▼.  JadtKm,  909L 

&  Patmkmt  PBEsmoED  ArrsE  Twsarr  Yxab&— But  where  more  then 
twenty  yean  have  elapaed  einoe  the  rent  became  dne,  payment  will  be 
presomed.    Id, 

6b  PlmuMFi'ioy,  How  Bibotted.— The  preeomption  of  payment  aaiiqg 
from  lapse  of  time  is  not  an  absolnte  bar,  bat  may  be  rebntted  by  oir* 
oomstanoes  explaining  the  delay,  as  by  showing  that  the  plaintiff  was 
ignorant  of  the  defendant's  residence;  that  the  plaintiff,  being  an  alien, 
had  been  prevented  from  sning  by  the  erisfamoe  of  war,  eta    Id, 

7.  Buofsmum  Ddabeutibi  vot  BaoABDin.— A  party  can  only  avail  him- 
self of  disabilities  eodsting  when  the  right  of  action  first  aocmed,  and 
therefore  cannot  take  advantage  of  soccessive  disabilities  which  azb  not 
regarded  in  the  constmction  of  the  statate  of  limitatiims.  i>esiafei<  ▼• 
Wffnhoop,  467. 

ib  Lazsk  ow  Tdcb  AifBOioro  Tbubt.— No  lapse  of  time  ban  a  direct  treat 
as  between  the  tnistee  and  the  eeetei  que  tnuL  Hence,  an  adminis* 
tntor  cannoti  in  eqoity,  plead  the  statate  of  limitatioBs  agunst  an 
heir,  or  one  entitled  to  a  distribative  share  of  the  estate.  I>eoimeie  ▼. 
iSbeetter,  47a. 

01  TjnmAmmr  oy  Aonov  BT  Lek  F6bl— The  limitation  <^  actiooe  is 
trolled  by  the  Um/wri^  and  not  by  the  law  of  the  place  where  the 
tract  was  madcb  or  where  the 


SUCX}ESSION. 

BnoBNT  OF  PlBSOKAL  Fbopxbtt.— The  descent  of  penonal  pwiiperty  is 
govened  by  the  law  of  the  intestate's  domicile.    DeeomAe  ▼•  ifieeetier, 

47a 

SUBETYtSHTP. 

L  OzvzNO  Tdo  to  Dbbiob. — ^A  surety  on  a  piomissoiy  note  is  not  dis- 
charged by  the  holder  giving  time  to  the  principal  debtor,  or  even  by  his 
discontinoing  a  soit  commenced  against  the  debtor  without  the  privity 
and  consent  of  the  sarety,  it  not  appearing  that  the  sarety  had  sofoed 
any  injoiy  by  the  deUy,  or  that  the  holder  had  made  any  agreement 
with  the  debtor  which  prevented  the  holder  from  suing  him.  FutUm  v. 
JfottAeiM,  26L 

&  Bbuxf  ov  Subbtt  in  Equitt.— So^  where  a  defendant  at  law,  being 
surety  for  his  co-defendant»  set  up  in  his  defense  that  the  plaintifll 
though  uiged  by  the  surety  to  proeecute  and  oolleot  the  mon^  from  the 
principal  debtor,  had  refused  to  do  so^  and  delayed  until  the  principal 
became  insolvent,  which  defense  was  overruled,  the  surety  may  notwith* 
standing  aeek  relief  in  equity,  on  the  aame  ground  as  that  set  np  by  him 

at  law.    King  v.  Baldwin^  41fi. 
X  DuoHABOB  ov  SuBBrr  BT  L4CBB8.— Where  a  creditor  doee  an  aetiigur- 
ious  to  the  surety,  or  omits  to  do  an  aot  when  required  by  the  snrsty. 
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wbioh  h^  is  boond  to  do  m  to  the  miTCty,  and  tlio  mmiwiwi  is  iaJniioM 
to  tfasiorctyytlio  latter  is  disofaafgad,  and  may  set  up  sasli  eondiiol  of 
tlieereditorasadefsiisetoafiiitat  law.    ItL 

4L  BmipT  OF  SuBsrr.— A  nizety,  when  the  debt  beeomia  dve^  nay  oqbm 
into  n  oonrt  of  equity  to  oompel  the  orediftor  to  aoe  for  and  odUeet  the 
debt  of  the  prinoipaL    Id. 

&  fiunarr  Subbooissd.— >93r  the  payment  of  the  debt^  n  aoiety  baa  a  right 
to  be  pat  in  the  pUuM  of  the  eraditor,  and  to  whaterer  meana  and  lea^ 
edy  the  craditor  poaaoaaea,  to  enforoe  payment  from  the  principal  debtoa; 
Aooovdinc^y,  if  n  creditor  takea  a  mort^nge  from  the  principal  debtor^ 
the  aorety  ia  entitled  to  it  aa  an  indenmity;  and  the  craditor  mnat  do 
nothing  by  which  it  may  be  impaired  aa  n  aeonrity.  JJoyet  t.  Ward, 
664. 

6L  8oun*8  Baanr  AaAZH8rDn.4T.— Wharanaoietyappiehandandaagar 
from  the  delay  of  the  craditor,  he  may  compel  the  latter  to  ana  the  prin- 
cipal debtor;  eapeoially  on  indemnifying  the  creditor,  for  the  conae* 
q;aenoe  of  risk,  delay,  or  ezpenae.    Id, 

7.  Koms  TO  Son  Fuhczpal.— If  a  sorety  on  n  UUgiye  notioe  to  the  cred- 
itor to  ane^  and  after  anit  brought,  the  creditor  diaoontinnea  and  giTea 
further  time  to  the  principal,  without  the  oonaent  of  the  aorety,  and 
anbaeqiiently  the  principal  fail,  the  aorety  will  atiU  be  bound.  Mwmitmg 
r.  SkoiweH  922, 

iL  OanDrAHT  hot  to  Bun  Obuoob.— Where  an  obligee  coTonanta  not  to  aoe 
one  of  two  joint  and  aereral  obligon,  and  eapeoially  where  the  oblige 
tion  ia  only  not  to  ane  for  a  limited  time^  anoh  obligation  doea  not  amonnl 
to  n  releaae^  hot  ia  n  oorenant  merely,  and  the  obligee  nay  atill  aoe  the 
other  obligor  at  law.     Wo/rd  t.  Johnmm,  72a 

*  See  EzBOOTOBfl,  1. 

TEKAIVTS  IN  OOMMOK. 

Ammuna  lainraT  Oo-tbvaiit.— Where  two  tenanta  in  ««*««»^  aell  and 
oQQTey  their  land,  and  all  the  money  ia  reoeived  by  one^  the  other  can 
maintain  an  action  for  money  had  and  reoeived  for  hia  mdety  i^unat  the 
other.    CMmr.  Oolm,  281. 

See  Bxiounova^  1. 

TRESPASS. 

L  JusQKDiT  AoAZHBT  On  JozHT  Tbcbpabodl— A  Judgment  against  one  of 
two  Joint  treepaaeere,  withoat  eatiefaction,  hi  no  bar  to  an  action  againat 
hii  oo-treopaeaer  for  the  aame  treepaea.    SheUUm  t.  JTi&fte,  176. 

&  Fob  Falbb  IuPBiaoinaFT.— Where  the  defendant  baa  anfficient  real 
property  to  eatiafy  a  judgment  recovered  againat  him,  treepaea  will 
lie  againat  the  judgment-creditor  who  anea  out  a  writ  of  capias  ad 
sati^adendum,  under  which  the  debtor  ia  impriaoned,  although  anoh 
writ  will  be  a  juatifioation  to  the  officer  executing  it.  AUimm  t* 
iZAeafR,  644. 

TROVER. 

I.  Bt  RatIiWL — ^Where  an  officer  takea  gooda  upon  an  attachment  or  ezeoa* 
tion,  and  deUvera  them  to  n  third  pereon  for  eale»keeping,  upon  hia 
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writtm  promise  to  refcmi  them  on  demaad,  inch  penon  liu  a  eiifl- 
oieiit  inftmst  in  the  goods  to  meiittaiTi  trover  for  them.  Pook'^,  Sjf 
mond$,  71. 
&  TxxLB  TO  Land  not  Tbzablb  in.— One  who  ham  the  zi^t  to  the  powee 
■ioa  of  a  oertain  tract  cMinot  mamtain  trover  lor  stone  and  gravel  dng 
therefrom,  against  one  who  has  the  aotoal  adverse  pnssoBsinn  of  the  land 
and  sets  np  title  thereto^    Mather  ▼.  Trinity  Church,  663. 

TRUSTS  AND  TRUSTEEa 
1*  BwuL'iiHQ  Tbust. — ^Where  an  estate  isporchaaed  in  thename  of  one,  and 
another  pays  the  consideration,  a  trust  resalts  in  favor  of  the  latter,  bnt 
nnder  the  statate  of  frauds,  such  trust  must  arise  from  some  oonyeyanoe 
or  deed.    Jaduon  ▼.  Morse,  306. 

2.  Rbnitnoiation  ov  Tbust.— Where  the  party  who  pays  the  couidsntUiii 
upon  a  purchase  of  land,  directs  the  deed  to  be  made  to  one  to  whom  he 
is  indebted,  as  a  security  for  such  debt,  he  thereby  renounces  the  benefit 
of  the  consideration,  and  no  trust  arises  in  his  &Tor.    Id. 

t,  SuBBXNDXB  OV  Tbust. — ^Trustces  who  have  accepted  and  entered  upos 
the  execution  of  the  trust  cannot,  thereafter,  without  the  oonssBt  of  the 
cettui  que  truit  or  the  direction  of  the  courts  relinquish  the  trust.  Shtp* 
herd  ▼.  MeEvers,  S6l. 

4L  Teust  Following  Lanix— The  vested  interest  of  aeeiM  ^tie  iruat  cannot 
be  impaired  or  destroyed  by  the  Toluntary  act  of  the  trustee;  bnt  the 
trust  will  follow  the  land  in  the  hands  of  the  person  to  whomit  has  been 
conveyed  by  the  trustee  with  knowledge  of  the  trust    /cL 

ft.  Tbdbt  vob  Benxht  ov  Thibd  Pxbsdn.— A  trust  may  be  created  for  the 
benefit  of  a  third  person,  as  a  creditor,  without  his  knowledge  at  the 
time;  and  he  may  afterwards  affirm  the  trust,  and  compel  its  eaDseotioB. 
Id. 

6b  HmB  A  Tbustsb  ov  Bbntb,  fiio. — ^When  necessary,  the  heir  will  be  re- 
garded as  a  trustee,  and  the  rents  and  profits  may  anonmulate  in  hie 
hands  for  the  benefit  of  the  executory  devisee  until  the  vesting  of  the 
estate;  and  the  court  may,  in  its  discretion,  appoint  a  reoeiver  of  them 
for  that  purpoee.    Rogers  v.  Ross,  675. 

7«  OoNTBTANOB  BT  Tbubtxb.— The  trustee  in  a  trust  deed  can  oonvej  to  a 
poiohaser  an  absolute  title  at  law,  whether  the  trust  has  been  performed 
or  not|  bnt  it  is  defeasible  in  equity  by  the  party  iigured  by  a  breach  of 
tbetrust    TaylorY.  King,  746. 

USAGB. 
See  €k>MMON  Cabbubs,  2;  BmuDral^  ftt. 

USES,  STATUTE  OF. 
See  EzaoDnoNB,  9l 

USUEY. 

1.  BuMi'iTUTib  SiODBiTr  Taintsd  ST.— When  a  seonrHgr  wm  erigjiBally 
void  for  usury,  another  security  substituted  thetefor  is  atLQ  affMted  by 
the  original  usury,  and  a  holder  cannot  recover  theteon,  it  not  appearing 
that  he  was  or  was  not  a  bona  Jide  purchsser,  or  had  knowledge  of  the 
transaction,     Bridge  v.  Bubbard,  86. 
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2.  PuBcauflS  OF  SiumuTi  vor  Usobious.— If  a  bill  be  free  from  uniry  m 
Letweeu  the  immediate  parties  to  it^  no  after  trenaaotion  with  another 
penon  can,  at  reepecte  thoee  partiei,  inyalidate  it  80  that  inch  a  bill 
may  be  aold  to  a  parohaaer  for  an  amount  lees  than  the  face  and  legal 
interest  thereon  for  the  time  it  has  to  mn,  and  snoh  pnzchaser  may 
cover  the  full  amomit  of  the  maker  or  aooeptor.  Mwm  v. 
Co.,  21a 

Sk  UsuRZons  ExcBANOX  ov  KoTBS. — Where  two  persons  exc^uoige  notes  for 
the  purpose  of  raising  money  at  an  interest  exceeding  the  rate  allowed 
by  law,  A.  giving  his  note  to  R,  and  receiving  R's  note  in  return,  to- 
gether with  a  commission  greater  than  the  legal  interest  on  the  note  of 
A«,  the  trsnsaotioQ  is  a  shift  to  evade  the  statute  of  nsuy,  and  B.'s  note 
is  void;  and  no  evidence  of  a  usage  of  trade  will  be  admitted  to  avoid' 
the  defense.    Dunham  v.  Chuld,  328w 

4L  Salb  ojt  Stook. — ^A  sale  of  bsnk  stock,  at  whatever  prioe^  is  not  usurious, 

if  not  intended  as  a  oover  for  a  loan  at  unlawful  interest*  and  if  there  be 

no  combination  for  that  puipoee  between  the  seller  of  the  stock  on 

.  credit^  and  one  to  whom  the  purchaser  sells  it  for  cash.    Oreenkom  t. 

fforrii,  761. 

See  MoKTQAOiSi  2. 

VERDICT. 

fciwiii  nr  EirnauDffa— The  testimony  of  Jurors  is  admissible  to  prove  thai  m 
mistake  was  made  in  open  court,  by  tiie  derk  in  entering^  or  the  oooH 
in  directing,  a  verdiel  different  from  that  found.    Jadtmm  v.  Didtenmrn, 


WASTE. 

Law  ov,  Hkul — ^In  the  application  of  the  law  of  waste,  regard  must  be  had 
to  the  oironmstsnces  of  a  new  and  unsettled  country.  Findlay  v.  SrnUk,' 
738. 

WATEB-OOUBSES^ 
1.  BiORTS  BT  OcxnTPATXOH. — One  who  erects  a  mill  and  dam  upon  a  stream, 
does  not*  by  the  mere  priority  of  occupation,  unaccompanied  with  a  length 
of  time  sufficient  to  presume  a  grant,  acquire  such  an  exclusive  right  in 
the  stream  as  would  give  an  action  against  a  person  who  erected  a  mill 
and  dam  above  the  first  mill,  which  was  rendered  thereby  less  profitable, 
by  reason  of  the  detention  of  the  water  by  the  second  mill-owner.  PlaU 
V.  Johnmm,  233. 

%  OwNXBSHiP  OV  NoN-NAViOABLi  Watkb& —Where  a  patent  for  land  on 
both  sides  of  the  river  Saranao  was  granted,  the  whole  river  bounded  by 
the  land  passed  to  the  patentee  and  became  his  exclusive  property,  there 
being  no  reservation  of  the  river,  nor  any  restriction  in  its  use,  expressed 
in  the  grant,  and  therefore  the  public  have  no  right  of  fishery  in  it,  it 
not  being  a  navigable  river.    PeopU  v.  PktU,  382. 

S.  Owner  mat  Ebsot  Dam. — ^The  erection  of  a  dam,  therefore,  by  the  patent 

tee,  near  the  mouth  of  the  river,  by  which  salmon  are  prevented  from 

passing  up  the  river  from  a  lake,  is  not  indictable  as  a  public  nuisance^ 

either  at  the  common  law  or  under  the  statute  for  the  preservation  ol 

fish  in  certain  waters.    ItL 
Am.  Dbc  Tol.  TZn—SO 
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i.  Pbqfbbtx  in  Waxib— Bb44onab(ji  Ub^-^A  lifmia  «wi^  Im»  m$k  a» 
nnlimited  Q|^t  to  tb*  one  of  valier  so  at  ta  8U|i  ill*  ofttavl  flow  of  the 
•  tfcTMiii  ifi  the  injiuy  o£  thi»  owimt  fadaw.  Q*  jbui^  Iw^^  #.  fOMonable 
«M  of  the  water  for  mills  iite«ted  on  the  stream,  hnt  Tfunk  so  as  to  lendar 
useless  the  mills  of  the  owaer  belov.  Aiwi  if  the  former  shuts  down  his 
gftte  and  detains  the  vater  for  an  imreasooable  time^  or  lets  out  such 
unusual  quantities  as  to  prevent  the  owner  of  the  mill  below  tern  using 
it^  or  deprives  him  of  a  reasonable  and  fair  participation  in  the  benefita 
ol  the  stream,  he  will  be  answerable  to  the  party  injured  to  the  extent  of 
the  loss  he  has  thereby  sustained.— iferritf  ▼.  Brmkerhqf,  401 

WILl;3. 

L  .WosMOomnixoxDra  Sxiootqrt  Divii^^Wlism^laiMMv  dmesd  two 
fanns  to  his  two  sons,  respectively,  and  provided  in  hia  wiA  that  if 
either  should  *Mepart  this  life  without  lawful  issuer"  hia  shan  should  gi| 
to  the  survivor,  and  that  if  both  should  die  without  lawful  issoe^  the 
property  should  (gp  to  the  brother  and  sister  of  the  testator;  upon  the 
death  d(  onaof  the  sons  without  issue*  it  was  held  that  tbiU  will  did  not 
oreate  an  estate-tail,  especially  since  the  statute  aboUshl^eiitaJIs}  but 
that  it  was  a  good  limitation  o«tf  ia  los,  bj  way  of  ezeoutray  devise^  to 
the  survivor  on  failure  of  issue  living  at  the  death  of  either  of  the 
Andenon  v.  Jackson,  330. 

X  ftnna  Aia>  BBMnn  innmI>innu-<«AdaYiB»ofamih»«aal«]»d 

fif  the  nal  ^itolba  of  tfaa  t«rtator  wiU  pass  th«  leiita  a«d  iiiiifito  hia 

in  the  meantime,  will  be  liable  for  the  profits,  as  well  as  the  esta^  itself; 
for  the  rents  and  profits,  as  weU  as  the  estate  itself  may  be  given  by  way 
of  executory  devise.    Rogers  v.  Boss,  575. 

lb  MsANnro  ov  "Sou^  Axa>  IMarQ8iir«  Miiiii."^Thia  tec^«  "aound  and dia- 
posing  mind  and  memory"  stand  opposed  not  only  to  idiocy  and  lunacy, 
but  to  all  derangement  of  mind  occasioned  by  melancholy,  grief,  sorrow, 
misfortune,  sickness  or  disease;  but  every  discomposure  of  the  mind  by 
these  esttses  will  not  render  one  incapable  of  making  a  will;  it  must  bs 
•Qoh  a  discomposure  as  deprives  him  of  the  rational  faculties  common  to 
man.    Dm  v.  JoknBon,  610. 

4.  FBBSUikSioN  TO  Maxx. — A  person  has  a  rights  by  fair  aigumentand  per- 
suasion, to  induce  another  to  make  a  will,  and  eveu  to  make  it  in  his  own 
favor.    MiUer  v.  Miller,  651. 

6.  Bbtatb  Dsvisid  Subject  to  Chabok.— Where  a  testator  devised  oertaift. 
salt-works  to  his  wife  and  two  near  relatives  during  her  li^time^  sub- 
ject to  the  payment  of  sundry  legacies  to  a  large  amount,  it  waa  held 
that  the  devisees  were  authorized  to  make  unlimited  use  of  the  saline 
mineral,  and  of  the  wood  from  the*  land  of  the  devisor,  from  which  fuel 
waa  supplied  in  his  life-time,  to  cany  on  the  worka.  Fmtttajf  t.  Smiik^ 
783. 

See  Etedxncb,  IS;  15. 
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